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Abstract 

In 1993, Canada was thefirs t count y to 
fomzally open its doors to refugeesflee- 
ing gender-related persecution. While 
the timing of Canada's move may have 
been motivated by domes tic politics, it 
was also tied to an in  terna tional process 
through which the human rights of 
women and gender-related persecution 
had become politically relevant issues. 
This article investigates the emergence 
of an international norm accepting gen- 
der-related persecution as a basis for 
refugee status. It begins with an over- 
view of developments on the matter in  
other jurisdictions and reveals the role 
Canada played by taking afirs t s tep. The 
article also reveals the process through 
which domes tic, transnational and in- 
ternational actors converged to put the 
issue of gender-related persecution on 
the in  t e rm tional agenda. 

En 1993, le Canada a t t t  le premier pays 
li ouvrir oficiellemen t sesfron tiires aux 
r t fugib  fuyan t une perstcu tion fondte 
sur le sexage. Le moment choisi pour 
poser cegestea certainement t t tmotivt ,  
de la part du Canada, par des considtra- 
tions domestiques, mais il est aussi l i t2  
u n  processus international li travers le- 
quel les droits des femmes et la perstcu- 
tion fondte sur le sexage sont devenus 
des questions politiques d'importance. 
Le prtsent article ttudie l'tmergence 
d'une norme internationale reconnais- 
sant la perstcution fondte sur le sexage 
comme u n  crittre pour l'obtention du 
statut de rtfugie'. I1 s'amorce sur u n  
sumo1 des dheloppements sur la ques- 
tion duns d'autres juridictions et rtvtle 
le r6le jout par le Canada par le seul fait 
de faire les premiers pas en la ma titre. Le 
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prtsent article r h t l e  aussi le processus 
ayan t ament les in t e m a n  ts domes ti- 
ques, suprana tionaux et in  tema tionaux 
li une convergence de vue sur l'intro- 
duction de la question de la perstcution 
fondte sur le sexage li l'ordre du jour 
in  tema tional. 

In 1993, with the release of the Guide- 
lines on Women Refugee Claimants Fear- 
ing Gender-Related Persecution,' 
Canada took a big step forward in le- 
gitimizing the refugee claims of 
women who face gender-related per- 
secution. The United States and Aus- 
tralia subsequently followed suit by 
issuing similar policy papers in 1995 
and 1996 respecti~ely.~ Though in a 
somewhat more piecemeal fashion, 
several European countries appear to 
be moving in a similar direction. Thus, 
while Canada, the United States, and 
Australia cannot be said to represent 
the protection standards of all coun- 
tries, their policies point to the general 
direction of normative developments 
internati~nally.~ These expansive de- 
velopments are particularly notable 
given the general period of retrench- 
ment in refugee p01icy.~ 

National refugee policy offers an 
indication of the extent to which a state 
is willing to act on its international 
human rights promises. The criteria for 
granting refugee status set out those 
rights which are considered so funda- 
mental that their violation is a suffi- 
cient basis for granting asylum to a 
foreign national. When such rights are 
violated, states are willing to risk of- 
fending a fellow sovereign state by 
granting refugee status to one of its 
nationals and thus implicitly, if not 
explicitly, criticizing the other's inter- 
nal affairs. The case of refugee claims 
based on gender-related persecution 
offers the possibility of examining the 
strength of states' commitment to the 
human rights of women. 

This article investigates the emer- 
gence of an international norm 
accepting gender-related persecution 
as abasis for refugee status. To explain 
the genesis of such a norm, it looks for 
causal connections in the interplay 
between "bottom-up" factors of do- 
mestic interest groups and societal 
norms; "top-down" factors of the in- 
ternational institutions of law, 
conferencing, and the United Nations 
system; and "transnational" factors of 
principled issue networks5 and experts 
operating within the international 
refugee system. 

Overview of International. 
Developments 

It is difficult to establish exactly how 
the "gender" problem in refugee law 
was initially identified. In 1984, the 
European Parliament passed a resolu- 
tion calling upon states to recognize 
that women who face harsh or inhu- 
man treatment for having transgressed 
their society's social mores constitute a 
"particular social group" within the 
meaning of the definition of refugee in 
the UN Refugee C o n ~ e n t i o n . ~  The fol- 
lowing year, the Executive Committee 
of the United Nations High Commis- 
sioner for Refugees (UNHCR) passed 
a similar res~lution.~The international 
community was thereby made aware 
of this aspect of the gender problem in 
refugee law. 

By 1991, the Canadian Immigration 
and Refugee Board (IRB) had set up a 
Working Group on Refugee Women 
Claimants comprised of IRB Members 
and staff, refugee women, NGOs, 
UNHCR representatives and aca- 
demic experts. This group pressed for 
the development of Canadian gender 
guidelines raising both substantive 
and procedural issues needing to be 
addressed. In the early 1990s, a series 
of controversial IRB decisions rejecting 
gender-related persecution claims 
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brought the issue into the public eye.8 
Refugee and women's rights advo- 
cates managed to bring significant 
media attention to these decisions and 
to the systemic gender-bias within the 
refugee determination process as it 
then operated. There was a significant 
public outcry which put politicians 
under the spotlight; their initial rejec- 
tion of the need for change was badly 
received? Political pressure increased, 
and eventually a new official position 
was taken to change national criteria 
such that gender-related persecution 
claims became an accepted basis on 
which to grant refugee status within 
the Canadian system. 

On International Women's Day in 
1993, the IRB released the Guidelines on 
Women Refugee Claimants Fearing Gen- 
der-Related Persecution. According to 
the IRB Chairperson, the Guidelines' 
drafters drew on international aids to 
interpretation including the UNHCR 
Handbook, various UNHCR state- 
ments and initiatives on refugee 
women, and jurisprudence from other 
jurisdictions.1° Academic articles and 
other authorities were also relied 
upon. Thus, the Guidelines can be said 
to have emerged from a complex 
process of interaction with domestic 
Canadian groups, an international in- 
stitution (UNHCR), international law 
(international human rights standards 
and jurisprudence from other jurisdic- 
tions) and transnational issue net- 
works (academic articles and reports 
of international human rights NGOs). 

How were refugee advocates' 
claims of injustice able to gamer such 
popular support and ultimately lead 
to change in the national refugee deter- 
mination systems? Fundamental 
principles of equality and non-dis- 
crirnination run through all interna- 
tional human rights treaties and 
particularly those relevant to women's 
human rights. In Canada, such princi- 
ples have been embodied in the cor- 
nerstone of the domestic legal and 
political system: the Constitution. In 
particular, the Charter of Rights and 
Freedomsl1 includes specific sexual 
equality provisions. As well, all pro- 
vincial human rights codes have simi- 

lar provisions. In the Canadian debate, 
it is possible to see how fundamental 
legal norms of equality and non-dis- 
crimination, and some preliminary 
developments on the issue of gender- 
related persecution at the international 
level, were used by advocates to 
strengthen their position.12 

Canadian advocates for the accept- 
ance of gender-related persecution as 
a basis for refugee status were there- 
fore able to refer to strongly en- 
trenched principles of equality and 
non-discrimination in articulating 
their position. It was not viable for of- 
ficials to respond by claiming that dis- 
crimination was a legitimate or 
intentional policy choice. Instead, they 
argued either that the situation did not 
in fact transgress these principles, that 
other policy considerations of popula- 
tion control came into play, or that to 
introduce such a new norm would 
transgress another fundamental prin- 
ciple-avoiding cultural imperialism. 
Given the evidence to the contrary, it 
was difficult to maintain that gender- 
bias in the refugee determination pro- 
cedures was not a systemic problem. 
Floodgates arguments were trumped 
by the fundamental principles of 
equality and non-discrimination 
which also superseded claims of cul- 
tural imperialism. 

With their release of official policy 
guidelines, Canada, the United States 
and Australia have taken the lead in 
articulating clear standards for assess- 
ing gender-related persecution claims. 
It is more difficult to assess the situa- 
tion in countries which have not pub- 
lished comprehensive official policy 
documents on gender-related persecu- 
tion as a basis for refugee status. How 
the UN Refugee Convention definition 
of a refugee is reflected in national leg- 
islation and jurisprudential interpreta- 
tion of its provisions vary from country 
to country. Differences in national 
refugee determination procedures 
also affect outcomes of claims based on 
gender-related persecution. However, 
it is possible to discern a piecemeal 
elaboration of standards for accepting 
gender-related persecution as a basis 
for refugee status in the scattered judi- 

cial decisions and cursory policy state- 
ments of certain countries. In an incre- 
mental fashion, there has been an 
ongoing evolution in the conceqts of 
' lper~e~~tion," "state agency," an4 cri- 
teria for "membership in a particular 
social group" in international law. \ A 1994 comparative study of the 
policy and jurisprudence relating to 
female asylum seekers by the Dutch 
Refugee Council found that the Neth- 
erlands, Germany, and France recog- 
nize sexual violence as a form of 
persecution.13 In 1996, the Minister of 
State for the Home Office made a pub- 
lic statement to the effect that gender- 
specific forms of harm such as forced 
abortion, sterilization and genital mu- 
tilation constitute torture and can 
therefore be the basis for granting refu- 
gee status in the United Kingdom. In- 
structions to asylum case workers 
detailing gender-specific practices that 
constitute torture were subsequently 
issued. l4 

Except for Germany in which it has 
been accepted that gender can be a 
ground of persecution,15 European 
Union countries have not tended to 
accept claims of persecution for rea- 
sons of gender alone. Recent amend- 
ments to the Swedish Aliens Act16 
lowers the protection standard avail- 
able to claimants facing gender-based 
persecution designating them as "per- 
sons in need of protection" rather than 
refugees under the UN Refugee Conven- 
tion. Most other EuropeanUnioncoun- 
tries take a restrictive interpretation of 
the Convention ground of membership 
in a particular social group. 17The crite- 
ria elaborated in Dutch jurisprudence 
that refugee claimants be shown to 
have been individually "singled-out" 
for persecution is problematic for all 
cases based on social group persecu- 
tion. The "singled-out" criteria adds to 
the difficulties of women who base 
their claims on a gender-defined par- 
ticular social group.18 However, 
German and French refugee determi- 
nation officials have accepted cases of 
women fleeing persecution for the 
transgression of social mores as be- 
longing to a particular social group.19 
Norway has officially adopted the 
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UNHCR Executive Committee Con- 
clusion No. 39 recommending that 
women who face retribution for the 
transgression of social mores be con- 
sidered members of a particular social 

Thus, while in general, gen- 
der alone may not be sufficient to es- 
tablish a particular social group in 
European Union countries (and Swe- 
den offers a lower protection stand- 
ard), there has been significant 
progress made in the recognition of 
social groups in which gender is one of 
the determining factors. 

Internationalizing the Campaign 
for Change 

How was the campaign to change na- 
tional refugee determination systems 
internationalized? Amidst the tangled 
web of interactions that constitutes in- 
ternational relations, three significant 
"institutional spaces" can be identified 
where campaigns for redressing gen- 
der-bias in refugee regimes were 
focused. These are international con- 
ferences where transnational issue- 
networks converged to put pressure 
on states; the UNHCR where a com- 
munity of refugee experts could en- 
courage the adoption of policies 
favouring gender claims; and the in- 
ternational legal process through 
which new standards are elaborated. 

In the international campaign to es- 
tablish gender-based persecution as a 
ground for refugee status, women's 
rights, human rights and refugee 
rights networks converged. They com- 
bined efforts to influence the informa- 
tional and political contexts in which 
states took positions at international 
conferences on women and on human 
rights at Nairobi in 1985, Vienna in 
1993 and Beijing in 1995. Their efforts 
on the broad issues of women's human 
rights and violence against women 
brought an awareness of the gender- 
bias in international human rights and 
refugee regimes to state representa- 
tives and to international society in 
general. First, it was necessary to show 
that the abuses and discrimination suf- 
fered by women are widespread and 
systemic. Second, the "gender" dimen- 
sion of these abuses needed to be es- 

tablished (i.e., women suffer particu- 
lar forms of harm and for particular 
reasons related to their gender). 
Thirdly, it was argued that these situa- 
tions constitute human rights viola- 
tions, and as such, should give rise to a 
finding of (gender-related) persecu- 
tion in the determination of refugee 
status. 

Transnational issue networks on 
women's rights, human rights and 
refugees played the key role of intro- 
ducing new information and concepts 
in the debate, and of framing the issues 
in terms of rights and obligations. 
States' positions can be seen to have 
evolved progressively over the ten 
year period between the Nairobi and 
Beijing conferences. The particular 
needs of refugee women were first rec- 
ognized in the 1985 Nairobi Forward 
Looking S t r ~ t e g i e s . ~ ~  At the Vienna con- 
ference in 1993, states recognized sys- 
temic abuse and discrimination 
against women as human rights is- 
sues." Then in 1995, the Beijing Plat- 
form for Action explicitly called on 
states to recognize gender-related per- 
secution as a basis for refugee statusz3 
Over this ten year period, state repre- 
sentatives at UN conferences and in- 
ternational society in general became 
aware of the broad issues of women's 
human rights and of their particular 
implications for refugee status deter- 
mination. Thus, transnational issue 
networks achieved the goals of 
agenda-setting and of exerting influ- 
ence on the positions of states at inter- 
national conferences. 

The UNHCR provided a second "in- 
stitutional space" in which refugee 
experts could focus states' attention on 
the problems of gender bias in refugee 
regimes. The UNHCR brings together 
a communi@ of refugee experts work- 
ing within the agency, with state repre- 
sentatives who direct the activities of 
the UNHCR as members of its Execu- 
tive Committee. Matters are presented 
by the Office of the High Commis- 
sioner and other working groups to the 
Executive Committee which deliber- 
ates and draws conclusions meant to 
both guide the activities of the UNHCR 
and direct the refugee policy of Mem- 

ber States. In this manner, the UNHCR 
has served as a forum for the coordina- 
tion of states' responses to the issue of 
gender-related persecution. 

In 1985, the High Commissioner for 
Refugees proposed that the Executive 
Committee (of state representatives to 
the UNHCR) adopt a Conclusion rec- 
ognizing the persecution of women 
who transgress social mores as a basis 
for refugee status. Further UNHCR 
Conclusions, increasingly supportive 
of a gender-sensitive refugee policy, 
were adopted at annual sessions of the 
Executive Committee from 1987 on- 
ward. In 1990, the Executive Commit- 
tee adopted the comprehensive Policy 
on Refugee  omen^^ developed by ex- 
perts within the UNHCR. A year later, 
Guidelines on the Protection of Refugee 
Womenz5 were made public and Guide- 
lines on Prevention and Response to 
Sexual Violence Against Refugeesz6 were 
released in 1995. In 1996, the UNHCR 
convened a Symposium on Gender- 
Based Persecution. By this time, the 
UNHCR itself had adopted a strong 
position in support of an international 
norm accepting gender-related perse- 
cution as a basis for refugee status and 
encouraged states to develop national 
gender guidelines. Thus, the UNHCR 
provided an important "institutional 
space" in which support could be de- 
veloped for a new international norm. 

International law provided the third 
international "institutional space" in 
which the case for accepting gender- 
related persecution as a basis for refu- 
gee status was advanced. International 
law establishes standards of state con- 
duct throughboth treaties and custom- 
ary international law. States that fail to 
respect these standards find them- 
selves in violation of international law. 
Violations of human rights and refu- 
gee law, because of the focus of each on 
the interests of individuals rather than 
of states, may bring little direct sanc- 
tion from other states.   ow ever, to be 
shown not to respect human rights is a 
politically uncomfortable position for 
most governments in their relations 
with other states and, for some govern- 
ments, within the arena of domestic 
politics. 
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While the debate continues over 
whether UN General Assembly reso- 
lutions in themselves contribute to the 
creation of customary international 
law, it is agreed that many of the pro- 
visions of the 1948 Universal Declara- 
tion on Human Rights are established 
principles of law. The 1993 UN Gen- 
eral Assembly Declaration on the Elimi- 
nation of Violence Against Women, and 
UN Conference Resolutions at Nai- 
robi, Vienna and Beijing may not yet 
constitute law in the strict sense, but 
certainly constitutenormative interna- 
tional standards against which viola- 
tions can be condemned. What is 
perhaps most relevant to note in these 
declarations and statements is their 
use of normative language to prescribe 
and proscribe the behaviour of all 
states, not just that of states which par- 
ticipate in their elaboration. 

Finally, law has an indirect, but ex- 
tremely powerful influence on the de- 
velopment of international norms by 
providing a language and conceptual 
framework within which to present 
women's claims for refugee status. It is 
in this way that retribution for the 
transgression of a social more (take for 
example the case of stoning of an 
"adulteress") can be presented as a 
human rights issue (wherein interna- 
tional standards are violated), which 
forms the basis of a claim for refugee 
status and results in protection by the 
international community. Similarly, 
through the use of a legal rights dis- 
course, we have come to understand 
discrimination as persecution, military 
rapes as war crimes, and domestic 
abuse as torture. 

The Emergence of a New Norm 
The exclusion of gender-related perse- 
cution as a basis for granting refugee 
status originates in international law. 
However, the effects of this exclusion 
were felt at the national level of refu- 
gee determination systems, and it is at 
this level that pressure for change first 
developed. The campaign for the 
eradication of the gender-bias in refu- 
gee determination procedures was 
internationalized through three sig- 
nificant processes: the campaigns of 

transnational issue networks on hu- 
man rights, refugee and women's 
rights at international conferences; the 
efforts of experts working within the 
UNHCR to coordinate the develop- 
ment of refugee policy among states; 
and the elaboration of standards in in- 
ternational law. Thus, an international 
dimension was added to domestic 
pressure building at the national level 
for change in refugee determination 
systems. New policy accepting gen- 
der-based persecution was initially 
adopted at the national level. As some 
states began developing gender-sensi- 
tive refugee policy, pressure increased 
on states who had not institutionalized 
the norm to do likewise. A fledgling 
international norm was born. 

In closing, it must be remembered 
that granting refugee status is only a 
remedial measure which does not ad- 
dress the underlying problem of gen- 
der-related persecution except to the 
extent that granting refugee status im- 
plies condemnation of a situation in 
the asylum seeker's state of origin. This 
in turn only affects the situation of 
women if such a condemnation adds 
pressure on the state of origin to elimi- 
nate the source of persecution. Here, 
considerations of diplomacy come into 
play: states tend to be reticent to con- 
demn a political or cultural ally by 
accepting its citizens as refugees. 
When refugee status is granted, the 
implied condemnation itself may have 
little effect in countries which do not 
seek to become part of a normative 
community of liberal democracies. The 
condemnation can even lead to resent- 
ment and unwillingness to comply 
with the perceived imposition of 
Western standards. 

Nonetheless, refugee systems pro- 
vide an important, if remedial, meas- 
ure of protection for individuals whose 
own states have failed them. A norm 
accepting gender-related persecution 
as a basis for refugee status extends 
this important measure of protection 
to a class of people who had been un- 
justly excluded. The introduction to 
this paper suggested that refugee 
policy can be considered a rough test 
of a state's commitment to its human 

rights pronouncements. Since human 
rights are inevitably an issue that chal- 
lenges classic conceptions of sover- 
eignty, one wonders to what extent is 
state-led progress possible when it is 
states themselves whose identities are 
reliant on the principle of sovereignty. 

'Just how far will states push the lim- 
its of sovereignty? Accepting such 
claimants as refugees maybe the great- 
est extent of their "intervention" in 
other counties to protect individuals 
from human rights abuses. Yet even 
this is not insignificant, for at least it 
reveals a tension between states' re- 
spect for sovereignty and their respect 
for international human rights stand- 
ards. Perhaps more than students of 
international relations give them 
credit, states know that they operate in 
both a system of states and in an inter- 
national human society. 
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