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Abstract 

The massive return and reintegration of 
refugees and displaced persons in Mo- 
zambique (the largest in the histoy of 
Afrzca) has pushed land tenure issues to 
the fore in the county's peace process. 
While land re-access for the six million 
dislocatees is critical for food, security 
and political stability, conflict over land 
resources has become a primary concern 
of the government and both the regional 
and international community partici- 
pa ting in Mozambique's recovery. 
Based on data recently collected over a 
year-and-a-half in Mozambique, this 
paper will look at the problema tic issues 
of land access, land conflict, and land 
conflict resolution emerging from the 
recent 16 year war, and highlight the 
role of organiza tions from the national 
to the international, in land conflict 
resolution. 

Le retour massyet la rkintkgration des 
r@giks et des personnes dkplackes au 
Mozambique (la plus vaste entreprise 
de rkintkgration de toute l'histoire de 
ltAfrzque) a mis la question de la pro- 
priktk terrienne au centre du processus 
de paix dans ce pays. Alors que l'acc2s 
renouvelk d la terre apparait crucial 
pour les six millions de personnes 
relocaliskes pour des raisons alimen- 
taires, de skcuritk, et de stabilitk politi- 
que, les conj7its en mati2re de ressources 
terriennes sont devenus la principale 
inquiktude du gouvernement et des 
communautt% rtgionales et internatio- 
nales impliqukes dans la reconstruction 
du Mozambique. S'appuyant sur des 
donnkes colligkes sur le terrain lors d'un 
sqour d'un an et demi au Mozambique, 
le prksent article ttudie la question pro- 
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blhatique de lfacc2s d la terre, des con- 
tentieux fonciers, et de leur rksolution, 
suite d la rkcente guerre de 16 ans. Sera 
mis en relief le r6le des organisations 
na tionales et in tema tionales duns la 
risolu tion des con ten tieux fonciers. 

Peace Making and Conflict 
Management 

New Directions Sought 

The 1992 US. and then UN interven- 
tion in Somalia and the failure of the 
overall effort to effectively initiate a 
peace process has become a turning 
point that has led policy makers and 
analysts to rethink approaches to 
peace making and conflict manage- 
ment in general (Oakley 1995; Crocker 
1995). 

As the forces that contribute to 
armed conflict within countries merge 
with geopolitical and geoeconomic re- 
alities, and become interpreted in a 
larger context than the nation or the 
region, conventional top-down ap- 
proaches for peace making-tools de- 
veloped for conflict resolution 
between countries-are proving inef- 
fective. These tools are inept at ad- 
dressing the underlying forces that 
provide a foundation for conflict or a 
return to conflict (Homer-Dixon 1990; 
Chopra 1996). At a recent meeting of 
the UN's Special Political and 
Decolonization Committee, it was de- 
termined that UN Peace Keeping mis- 
sions needed to address underlying 
social and economic causes of tension 
and war as part of peace keeping 
(Willett 1995). Without such an ap- 
proach, "peace keeping operations 
cannot hope to establish the conditions 
necessary for establishing peace and 
stability and thus are prone to failure" 
(Willett 1995). 

There is increasing recognition that 
in developing country agrarian situa- 
tions, customary and local ways of in- 

teraction in areas such as access to and 
use of resources need to be identified 
within the sociocultural and 
agroecological contexts of countries 
prone to and recovering from war, and 
be incorporated into conventional ap- 
proaches to peace making (Cohen 
1995; Sisk 1995; Unruh 1995). There are 
indications that if such customary fea- 
tures are identified, recognized, and 
supported as assets in the larger set- 
ting of conflict resolution and peace 
making on a national and sub-national 
level, they can become powerful tools 
in a peace process (Chopra 1996; Horn 
of Africa Bulletin 1996; Lund 1996). 

Following armed conflict, the large- 
scale return of dislocatees and their 
attempt at reintegration into agricul- 
tural pursuits is a problematic aspect 
of recovery, with great potential for 
renewed instability via intense compe- 
tition for what in many cases are lim- 
ited agronomic resources which can 
quickly be brought into food produc- 
tion (Unruh 1995). This article consid- 
ers the role of land tenure dispute 
resolution within the wider context of 
a peace process, and then looks at Mo- 
zambique's own return to agriculture 
after 16 years of civil war. 

Return and the Role of Critical 
Resources 

As time begins to convince refugees, 
internally dislocated populations, and 
those interested in larger commercial 
ventures that a peace effort will hold- 
as repeated attempts at cease-fires, 
peace treaties, and elections frequently 
do not-these communities then at- 
tempt to return to "home areas," pro- 
ceed elsewhere, or those who are 
already settled or able to mobilize capi- 
tal begin to invest in long-term eco- 
nomic strategies. Initial efforts to 
engage in recovery (from household to 
national) for largely agrarian societies 
will drive land and resource tenure 
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problems to the fore over large areas in 
a short time-frame for significantnum- 
bers of people. 

The post-conflict rehabilitation of 
many households, land uses and pro- 
duction systems, as well as regional 
and national food security and 
economy, will rely on access to the ar- 
eas where physical security, cultivable 
land, perennial water, relief assistance, 
and infrastructure are present to- 
gether. These critical resource areas 
will be especially important where 
they exist within or in proximity to less 
usable, accessible, secure, or arable 
zones (Unruh 1995; Scoones 1991; 
Ibrahim 1993). Intense resource com- 
petition in these areas in the early years 
of recovery will occur in an environ- 
ment rife with complicated resource 
tenure disputes, and lacking in func- 
tioning tenure dispute resolution 
mechanisms viewed as legitimate and 
workable by the parties concerned. 
This will occur in a context of recent 
and/or ongoing armed conflict-itself 
highlighting the issue of legitimacy in 
government-such that these areas, 
while crucial to beginning a sustained 
recovery and a nascent peace process, 
can also become locations that spark 
renewed instability (Unruh 1995). 

As well, critical resource areas can 
be key components in the negotiation 
of a peace settlement, these being 
among the first, if not the first areas 
where initial cease-fires are negotiated 
to occur, and thus are crucial to a peace 
settlement (Vines 1996). 

Land Resource Competition 

Post-conflict perception of rights to 
land can originate in different situa- 
tions at different points in time. Exer- 
cising such rights will not happen all at 
once, but over time, as claimants return 
or migrate to destination areas from 
different wartime conditions and loca- 
tions, as well as attempt to take advan- 
tage of the confusion, weakened 
government capacity, and land emp- 
tied by dislocation to establish new 
access rights. 

Some of these claims also represent 
the opportunity for larger-scale com- 
mercial agriculture and other land re- 

source interests to begin to be explored 
and realized, and these can contribute 
much to economic recovery. However 
land resources for this group can be 
accessed in a very different manner 
than that utilized by returning 
dislocatees and already returned 
smallholders attempting to make short 
to long-term agricultural decisions. 
While smallholders gain or regain ac- 
cess to land via local customary tenure 
structures, commercial and large land 
interests gain access to land through 
some remaining portion of the national 
land tenure system that if at all oper- 
able after war, most likely continues in 
a much crippled form. In one way or 
another this latter approach to land 
access usually involves a document of 
some sort, while land allocated accord- 
ing to customary rules usually does not 
carry with it such evidence. What 
emerges then is a situation whereby 
what is left of the state land tenure sys- 
tem that is used to acquire, control, 
dispose of, and defend rights to land 
resources in a post-war period, is pro- 
foundly out of step with the realities of 
reemerging customary social, tenurial, 
and agroecological constructs. While 
variants of such a disconnect operate 
widely in the developing world, and 
especially in Africa, it is most pro- 
nounced, and carries the greatest risk, 
in critical resource areas of countries 
recovering from armed conflict, due to 
the possibility of undoing a tentative 
peace process. This is made still more 
problematic by the temporary (lasting 
years) division of national territory 
into areas under control of an oppo- 
nent group(s) involved in the conflict, 
as part of an ongoing peace process. 

Land Conflicts in an "Out of Step" 
Tenure Context 

Disputes over land resources between 
participants in a national versus cus- 
tomary tenure system, and the inabil- 
ity of the two to connect in terms of 
how such disputes are resolved in 
ways that are viewed as secure and 
legitimate (and therefore respected) by 
participants in both systems, can be a 
very problematic aspect of a peace 
process. The issue of legitimacy is cru- 

cial. Civil conflict is based on the per- 
ception of non-legitimacy in various 
forms. For land dispute resolution to 
work in a context of recent conflict, the 
question of legitimacy becomes para- 
mount, and must be attended to di- 
rectly. The importance of such 
legitimacy in resolving land conflicts 
(including armed conflict explicitly 
over land) is noted in studies on 
Chiapas (Howard and Homer-Dixon 
1995), the Gaza Strip (Kelly and 
Homer-Dixon 1995) and South Africa 
(Percival and Homer-Dixon 1995) and 
generally in civil conflicts (Homer- 
Dixon 1991). 

Disputes over resource access are 
especially problematic during recov- 
ery from a war which dislocates large 
populations because refugees while in 
exile often develop political aware- 
ness, such that upon their return to 
home areas, perceived land tenure in- 
justices can be placed in the context of 
the larger political dynamic (Ek and 
Karadawi 1991; Basok 1994). Resolu- 
tion of land conflicts will be particu- 
larly important when different 
production systems (such as small and 
commercial agriculture) and groups 
from opposing sides in the war focus 
agricultural activities onto the same 
areas. Certain individuals and groups 
have the means to prevent peace from 
returning, and will exercise this option 
if tenure disputes are not resolved in 
ways that are, at the very least, com- 
monly viewed as having a legitimate, 
inclusive, transparent, and fair proce- 
dure (Africa Watch 1993; Unruh 1995). 

Land Dispute Resolution 

The role that land dispute resolution 
mechanisms play in post-war recon- 
ciliation and economic rehabilitation 
should not be underestimated. That 
such resolution happens quickly is 
important to the secure reengagement 
of populations in familiar land' uses, 
agricultural production and food secu- 
rity, and agricultural contributions to 
economic recovery and associated 
trade opportunities. That it happens in 
ways that are seen as transparent and 
equitable by most claimants is impor- 
tant because disenfranchisement of 
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local populations from land rights is 
a major factor contributing to insta- 
bility and resource degradation 
(Hutchinson 1991). 

An important first step in forming 
legitimate, workable land dispute 
resolution mechanisms in a post-war 
context, is state recognition and legiti- 
mization of customary tenure regimes. 
Such state recognition is important for 
two reasons. First, following war, as- 
pects of customary arrangements-al- 
beit in many cases transformed-will 
be reestablished and operational be- 
fore, and perhaps long before, a state 
recovering from conflict is in a position 
to formulate, implement, and enforce a 
national land tenure system backed by 
a workable land law. Such that when 
the latter does occur, both derivation 
and implementation of significant 
parts of a national tenure system will 
be more straightforward, and more 
successful if it incorporates aspects of 
what is already in place. This holds the 
possibility at least of creating fewer 
tenure disputes in the future by build- 
ing on known tenure arrangements, as 
opposed to attempting to introduce 
new tenure rules that can be poorly 
understood at the local level. The sec- 
ond reason is that many small-scale 
resource users will have very little con- 
fidence in a new and unfamiliar land 
tenure system established by a state 
that will almost certainly be viewed as 
fragle, if not suspect, until such a gov- 
ernment proves itself as a legitimate 
avenue to land tenure security. Failure 
to recognize and act on such important 
aspects of a post-war land tenure dy- 
namic will manifest itself in an aggra- 
vation of the disconnect between 
customary and national tenure sys- 
tems, with disputes between the two 
systems operating within the context 
of the still contentious issue of legiti- 
macy and armed conflict. Such a situa- 
tion then resides much more 
proximate to physical confrontation 
than it would otherwise. 

An important part of state recogni- 
tion of customary land tenure systems, 
is legal (state) recognition of custom- 
ary evidence pertaining to land claims 
and land disputes with large land in- 

terests, even though such customary 
evidence will rarely include documen- 
tation. Legal legitimacy given to cus- 
tomary forms of evidence then 
encourages large land interests oper- 
ating within the formal tenure system 
to "cut a deal" with smallholder com- 
munities (e.g., leasing land, roads, 
schools, wells, etc.), in order to avoid 
problematic disputes over land that 
could jeopardize investments and cre- 
ate tenure insecurity for commercial 
leaseholders. 

Characteristics of a Dispute 
Resolution Procedure 

For a tenure construct involving the 
customary and formal systems to func- 
tion in land dispute resolution and 
peace keeping in situations of recovery 
from armed conflict, five characteris- 
tics take on primary importance: 

the construct needs to be able to be 
established quickly; 
it should embrace and engage the 
evolving tenure situation and miti- 
gate emerging problems, as op- 
posed to aggravating these or 
imposing unfamiliar constructs; 
it shouldbe able tomesheasily with 
subsequent realities involving de- 
velopment efforts, and priorities 
and aspirations involving resource 
access, investment at different lev- 
els, export production, and the pas- 
sage of national legislation; 
it should be low cost, with this 
based on a realistic assessment of 
existing formal and customary in- 
stitutions; and 
it should be seen as leeithate. " 

Mozambique 

Background 

Mozambique has produced more refu- 
gees than any other country in Africa 
(USCR 1994). The most recent conflict 
(lasting 16 years) together with a six 
year drought, separated approxi- 
mately six million people from food 
producing activities that covered very 
large areas of productive land. The 
massive return and reintegration of 
refugees and displaced persons in 
Mozambique (the largest in the history 

of Africa) is a phenomenon that could 
not be orchestrated (USCR 1993). The 
UN's International Organization for 
Migration expects to continue its reset- 
tlement activities until the year 2000 
(Lauriciano 1995). 

As the number of dislocated 
equalled approximately 50 percent of 
the national population, the settlement 
of rural refugees back into agricultural 
production systems similar to what 
they once participated in will be criti- 
cal to future food security, political sta- 
bility, and to the reformation of the 
social and land-use foundations upon 
which relevant development agendas 
can be built. However Renamo (the 
insurgency) maintains control over 
large areas under the peace accord, and 
these are only beginning to open to 
outsiders after years of total isolation. 

Land Re-Access and the Peace 
Process in Mozambique 

In a recent study by the UN's Wartorn 
Societies Project for Mozambique, the 
land question was highlighted as one 
of the most significant points of poten- 
tial instability, and a possible 
flashpoint for a return to armed con- 
flict (UNRISD 1996). Alden and 
Simpson (1993) highlight that the land 
access issue in Mozambique in particu- 
lar is likely to become amajor source of 
contention with potentially explosive 
consequences. Galli (1992) states that 
the land question will be the most im- 
portant political question in post-war 
Mozambique, and that if  agriculture 
and peace is to survive, secure land use 
rights for cultivators must be given 
priority and a clear land policy and 
land law that is the guarantor of culti- 
vator rights is needed above all else. It 
is therefore extremely important that 
the country possess recognized, legiti- 
mate judicial mechanisms regarding 
land conflict. 

Problematic land tenure arrange- 
ments have meant that small-scale ag- 
riculture in many areas has not had the 
capacity itself to guarantee the subsist- 
ence of the rural family. The problem is 
further exacerbated by land shortages 
and land mines. Many demobilized 
and dislocated have returned to find 
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their lands occupied by others, result- 
ing in large numbers of land disputes. 
This issue is most frequent and prob- 
lematic in the most fertile (critical re- 
source) areas, where elites from 
Maputo, wealthy South Africans and 
Zimbabweans, and a host other larger 
land interests have claimed land. 

Tanner and Monnerat (1995), and 
Willett (1995), reviewing a number of 
recent studies on Mozambique, found 
that there is a direct correlation be- 
tween the number of land conflicts, 
and locations where fertile soil, peren- 
nial water, infrastructure, and market 
access, are present together; these be- 
ing areas of high population density as 
a result of the war (also World Bank 
1994; Hanlon 1995). Especially prob- 
lematic in these critical resource 
locations are disputes between small- 
holders operating within reestablish- 
ing customary tenure systems, and 
larger land interests utilizing the na- 
tional tenure system to gain access to 
land. Several researchers state that 
conflicts between participants in cus- 
tomary and the national tenure system 
in Mozambique are very serious and 
will likely intensify (McGregor 1995; 
MOA/MSU 199413; Bawa 1996; 
UNHCR 1996). 

Reintegration and Land Access 
For Local Communities 
While many agriculturalists have been 
able to relocate or return to areas of 
origin to resume farming and livestock 
raising, significant numbers continue 
to move from place to place, depend- 
ing on land availability. Large areas of 
agricultural land remain uninhabit- 
able or problematic due to land mines 
and control by Renamo. Further com- 
plicating land access, are large-scale 
recovery efforts by the international 
development community to rehabili- 
tate whole agricultural sectors, such as 
cashew and livestock production. 
These efforts involve, in these cases, 
free or greatly subsidized saplings and 
animals which then need to be con- 
nected to the landscape in someway- 
and are frequently used to claim land. 

As recovery progresses and retum- 
ees attempt to restart agricultural pro- 

duction, in any one area there may be 
several persons or entities claiming 
land access, especially in the better, or 
critical resource areas. These include: 
1) descendants of the original popula- 

tion which was expelled during the 
colonial era; 

2) people who received parcels from 
the local administration after inde- 
pendence and during the war; 

3) dislocated persons who abandoned 
their lands and are now returning; 

4) people occupying land they found 
to be abandoned during the war; 

5) former land owners from the colo- 
nial period; 

6) concessions given by state agen- 
cies; 

7) state collectives dating from the 
early independence Frelimo (gov- 
ernment) era; 

8) speculators and others who use the 
present fluid land tenure situation 
to acquire resources; and 

9) ex-combatants and current officials 
of both Frelimo and Renamo as part 
of the peace agreement (officially or 
unofficially). 

For Large Land Interests 
Reintegration of dislocated popula- 
tions is especially problematic in criti- 
cal resource areas where aggressive 
land acquisition of various kinds are 
underway by large land interests using 
the state system. In themost agronomi- 
cally endowed areas, overlapping and 
conflicting claims and concessions to 
land are being granted (legally and 
extra-legally) at different ministries, 
agencies, and levels of government 
with no coordination, and usually on 
land already occupied by smallholder 
communities (Carrilho 1994). The na- 
tional tenure system presently oper- 
ates in an extremely debilitated form, 
with a very poorly functioning, and 
poorly coordinated land titling proce- 
dure, a lack of a central institution for 
adjudicating overlapping claims (even 
within the national tenure system), 
and virtually no capacity for enforce- 
ment; with, again, the added jurisdic- 
tional problem of areas still under 
Renamo control. And international 
development activities are concen- 

trated in the most agronomically pro- 
ductive and accessible areas, as these 
are the locations where results can be 
quickly and most easily realized (Levy 
1996; USAID 1995). 

Likewise donor supported recovery 
of trading, transportation, and market- 
ing of agricultural production, further 
encourages acquisition of the agro- 
nomically valuable and most easily 
accessible land. And an assumption 
that pending constitutional reform 
will have Mozambique switch from a 
policy of state, to private ownership of 
land, has led many large land interests 
to acquire land in the best areas for 
speculative purposes. At least nine 
million hectares of land, by conserva- 
tive estimate, have been awarded by 
the government in concessions involv- 
ing farming, hunting, tourism, and 
mining activities (Moll 1996). Practi- 
cally all these concessions include 
settlements of smallholders, who pres- 
ently are not part of government land 
allocation decisions and who do not 
enjoy rights of consultation or veto 
over allocations (Myers 1994; Moll 
1996). These nine million hectares oc- 
cupy the highest quality land of the 35 
million hectares of arable land in the 
country, including all the major river 
basins and land near infrastructure 
and towns (Moll 1996). This has gener- 
ated large-scale conflict between 
smallholders and concession holders, 
with violent confrontation becoming 
more common (Moll 1996; UNHCR 
1996). 

Confusion in Land Rights 

Legally all land continues to belong to 
the state in Mozambique. But with lim- 
ited capacity to enforce this, there is 
considerable ambiguity over who ac- 
tually is the "owner" of landholdings. 
As a result, there is a great deal of con- 
fusion over exactly what rights indi- 
viduals, communities and the state 
have. At the same time state ownership 
has given license to land grabs and 
land speculation by civil servants and 
their informal clients-a situation that 
encourages land disputes, and dis- 
credits government legitimacy (Myers 
1994). The inability of the Mozambican 
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state to insert itselfin even a small pro- 
portion of land rights transactions in- 
volving smallholders has created a 
situation wheremost land transactions 
and activity involving land occur out- 
side the domain of the state in a black 
market arrangement, where rules of 
national tenure do not apply. This in- 
vites corruption and conflict, further 
decreasing legitimacy. 

The Need for Tenure Dispute 
Resolution Mechanisms 

Even if the present national tenure 
framework operated perfectly and the 
necessary enforcement capacity ex- 
isted, this would not be able to resolve 
the complicated land conflicts that are 
emerging in post-war Mozambique. 
The central issue is less the lack of a 
surveying service and an official 
agency of coordination and arbitrage, 
than the legitimacy itself of the exist- 
ing services with the competence to 
solve land conflict problems given the 
realities of post-war Mozambique 
(Tanner and Monnerat 1995). While 
recent national political change in 
Mozambique recognizes the legiti- 
macy of local, customary authority 
structures (MOA 1995a), the existing 
land law does not recognize custom- 
ary tenure systems and therefore de- 
nies community access rights to land 
not currently under cultivation. More 
importantly, the land law does not rec- 
ognize as legitimate, customary deci- 
sions that resolve conflicts between 
smallholders. Thus, land incorporated 
in fallow systems, minor forest prod- 
uct extraction, grazing, land otherwise 
held in "common," or areas belonging 
to the community but as yet not allo- 
cated for cultivation according to cus- 
tomary tenure, emerge as being empty, 
and are vulnerable to occupation by 
larger land interests able to get title. 

Present land dispute resolution 
mechanisms employed by the Mozam- 
bican state favour those in possession 
of some form of documentation- 
which nearly all returning and 
reintegrating smallholders do not 
have. A tribunal or judge must make a 
decision based only on the evidence 
presented, While documents pertain- 

ing to land are admissible forms of 
evidence in such a proceeding, oral 
testimony and corroboration are not. 
Thus, based on admissible forms of 
evidence, a judge or tribunal presently 
must make a decision in favour of 
documentation. Such an inequitable, 
and from the perspective of small hold- 
ers, illegitimate arrangement of land 
tenure dispute resolution, operating in 
aggregate, carries serious risks toward 
impoverization, land degradation, ru- 
ral exodus, and instability. Mean- 
while, the General Peace Accord 
between Renamo and Frelimo states 
that, "Mozambican refugees and dis- 
placed persons shall be guaranteed 
restitution of property owned by them 
which is still in existence and the right 
to take legal action to secure the return 
of such property from individuals in 
possession of it" (African-European 
Institute 1993). The recently revised 
land policy for Mozambique, which 
lays the groundwork for subsequent 
revision of the land law, makes this 
explicit for small-scale agriculturalists 
(MOA 1995). However, in addition to 
there being layers of superimposed 
claims made at different dates, the dis- 
location problem together with the re- 
cent war and the lack of state authority, 
creates a situation where the backing 
to such claims will be extremely vari- 
able. Strategies to deal with this com- 
plexity must be derived carefully. 

Land Policy Refow in 
Mozambique 

There is general agreement within the 
govenunent and donor co~munity in 
Mozambique that a new land law is an 
exceedingly important goal, and that 
there presently exists a window of op- 
portunity to make substantial progress 
toward significant policy reform. The 
Minister of Agriculture has made land 
issues and a new land law a priority. 

With support from the donor com- 
munity, the government of Mozam- 
bique is presently seeking to revise the 
current land law to more effectively 
address problems, and reflect the ten- 
ure situation emerging in the post-war 
period. Land conflict resolution is one 
of the primary objectives of this land 

policy reform. The Inter-Ministerial 
Land Commission plans to have a re- 
vised land law ready to submit to 
Mozambican Parliament in 1997 as 
part of a National Land Program. Pre- 
liminary versions of the land law con- 
tain some very positive elements 
regarding customary tenure systems, 
especially when compared to legisla- 
tion in other SADC countries (Negrao 
1996). Within this context, land tenure 
conflict resolution that is viewed as 
legitimate by all interests becomes im- 
portant to the real success of a new land 
law and land policy reform. A number 
of donors are waiting to see what kind 
of land law is passed by Mozambican 
parliament before deciding what kind 
(if any) agricultural and recovery 
projects and programs to fund. 
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