Accounting for Crimes: The Role of International
Criminal Tribunals in Effectively Addressing Impunity

Abstract

In this paper, the author examines the
ways inwhichaccountability forinterna-
tional crimes could become a practical
reality. She takes the position that “im-
punity” isinimical both to justice, and to
lasting peaceand democracy in post-con-
flict societies and proposes a conceptual
framework for the international rule of
lawasan alternative. Shealsoargues that
a strong, independent and permanent
International Criminal Court (ICC)
would ensure the kind of universal en-
forcement of international law that will
lead to a progressive, long-term reduc-
tion of human rights violations.

Précis

Dans cet article, l'auteur examine de
quelle fagon la responsabilité juridique
pour crimes internationaux peut devenir
une réalité pratique. Elle défend la posi-
tion selon laquelle I'idée d’ «impunitée»
est incompatible autant avec l'idée de
Justice, qu’avec les idées de paix durable
et de démocratie dans les sociétés post-
conflictuelles. Elle propose comme alter-
native un cadrage conceptuel pour lecode
des lois internationales. Elle développe
aussi l'argumentation selon laquelle la
Cour pénale internationale (CPI) serait
leplus stir garant du seul typed'applica-
tion des lois internationales susceptible
de mener & long terme & une graduelle
réduction des violations des droits hu-
mains.

Genocide, ethnic cleansing, crimes
againsthumanity. These are words that
conjure up powerful images of extreme
brutality and utter disregard for the dig-
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nity of the human being, and are often
associated with the Second World War.
But crimes of this heinous nature con-
tinue to occuraround theworld, evenas
wespeak. In early May of this year, Brit-
ish Rights Activists witnessed “wide-
spread systematic destruction” in
southern Sudan, as government-armed
Islamic fundamentalists slaughtered
hundreds of mostly Christian civil-

ians.! In Sierra Leone, withdrawing

military forces have reportedly de-
stroyed at least 36 villages in recent
weeks, whilecommitting horrificatroci-
ties against unarmed civilians, includ-
ing rapes, mutilations and killings.2
And in Afghanistan, the Taliban army
has recently blocked supply routes to
the Hazarajat region, hometo an ethnic
minority of more than 1.5 million, in
order to starve the “rebels” who pres-
ently control theregion; butinstead, itis
civilians who are starving and dying.3

In all of these cases, little or nothing

“has been done. Perpetrators of these

crimes are in effect able to continue to
violate international law with impu-
nity, as the international community
looks on with indifference, or simply
paralysed by political considerations.
Clearly, the situation must change.
And there are modest signs that it
will. Indeed, the search for stable, cred-
ible, non-politicized mechanisms for
dealing with heinous international
crimes might be approaching an his-
toricmoment. Between June 15and July
17 of this year, delegations representing
148 memberstates of the United Nations
convened in Rome in order tonegotiate
atreaty establishing a permanent Inter-
national Criminal Court (ICC). On July
17,1998 the statute was adopted aftera
dramatic vote requested by the United
States in which 120 states voted in fa-
vour, 21 states abstained and 7 states
voted against. For the statute to come
into force and the Court to be estab-
lished, 60 states must now ratify the

treaty. If established in the right way,
this Court could strike a formidable
blow against violators of international
law, who, in so many cases, have man-
aged to floutinternational legal norms
for far too long, managing to avoid any
form of accountability for their crimes.

Why should Canadians care if these
violations only occur in countries sepa-
rated from us by distance and culture?
In short, because human rights viola-
tions hurt all of us. Ensuring the strict
and uniform application of interna-
tional law to the perpetrators of such
crimes is of vital importance for all Ca-
nadians for a number of reasons.

Firstly, on a purely philosophical
and culturallevel, the protection of hu-
man rights are rooted in universal val-
ues that Canadians share: heinous
crimes, such as genocide, mass mur-
ders, torture, rape and military sexual
slavery have long been and continue to
berepugnantacts thatare simply unac-
ceptable to Canadians. The values that
Canadians share with citizens around
the globerequire thateffortsbemade to
stop such crimes when possible, and to
doall that can be done to bring the per-
petrators of such crimes to justice.

Secondly, in 199798, it is estimated
that $90 million of the Canadian
International Development Agency
(CIDA) was oriented to human rights,
democratic development and good
governance initiatives in overseas de-
velopmental assistance countries. Yet
impunity, as we shall see, in so far as it
actsasastumblingblock for democracy,
stands to wholly frustrate these
Canadian foreign policy objectives in
developing countries. Humanlives, in-
cluding those of Canadians working for
change in these regions, truly do hang
in the balance.

Finally, Canadian foreign policy has
made a priority of providing interna-
tional leadership in the battle against
impunity by pursuing several avenues
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in thefield of international law and jus-
tice. Our governmenthas demonstrated
afirm commitment to treaties on inter-
national crimes by not only adopting
and ratifying them itself, but also by
encouraging other states todolikewise.
Moreover, Canadahas pledged its sup-
portfor thecreation and effectiveimple-
mentation of international ad hoc
tribunals for the former Yugoslaviaand
for Rwanda, with particular emphasis
on programmes of witness protection.
Most recently, Canada has been at the
forefront of the group of like-minded
states advocating for the creation of a
strong International Criminal Court at
the Conference of Plenipotentiaries.
Given this agenda, it is imperative that
Canadiansbe aware of thekey issues, in
ordertoevaluateand keepacloseeyeon
their government’s policy direction
withrespecttoinitiatives againstimpu-
nity in general and the International
Criminal Court in particular.

It is with these considerations in
mind that we propose to examine the
ways in which accountability for inter-
national crimes can become a practical
reality. In order to do so, however, we
must first establish, in specific terms,
the reasons why impunity is inimical
not only to justice, but also to lasting
peace and democracy in post-conflict
societies, and therefore why the battle
against impunity is so critical. We will
then attempt to evaluate the relative
success of the various mechanisms
whichhave aimed, since World WarIl,
to apply international law to perpetra-
tors of heinous crimes both in interna-
tional and domestic armed conflict
situations. Finally, as we shall see, for
true justice to be served, it is essential
that international law and interna-
tional legal tribunals take account of
gender-sensitivity: the perspective of
the female victim and witness of sex or
gender-related crimes must be rein-
forced.

Combatting Impunity: The
Importance of Bringing
Perpetrators of International
Crime to Justice

Before addressing the ways in which

impunity for international crimes has

beenand could be combatted, itisessen-
tial to first understand why the battle
againstimpunity is socrucial. Todoso,
let usbegin by defining a concept inex-
tricably linked toimpunity: theinterna-
tional rule of law. This will allow us to
highlight the connection between im-
punity forviolentcrimes and the vicious
circle of continuing violence which
plaguesaconsiderablenumber of coun-
tries where the rule of law is, for all in-
tents and purposes, nonexistent.

The Culture of Impunity:
Flouting the Rule of Law

The notion of the “rule of law” is one of
the most basic principles of internal
law, i.e., the law thatapplies within the
territory of a sovereign state. Although
thespecificmeaning giventotheexpres-
sion “rule of law” might differ from so-
ciety tosociety, atleast one fundamental
element reoccurs inalmostall domestic
legal systems: the “justiciability of fun-
damental rights,” that is the ability for
citizens to “invoke guaranteed rights
and freedoms before tribunals against
all organs of the State.”# This, in turn,
provides thebasis for equality withina
democratic regime, because nocitizen,
notevenagovernmentleader, isabove
the rule of law.

In the international system, the con-
ceptof arule of law is rathernovel, yet,
without question, it has begun to take
rootasadesirable, if not essential objec-
tive. Indeed, it was the almost unfath-
omable brutality and scope of the
atrocities committed during the two
World Wars that shocked the con-
science of humankind and moved the
international community into action
towards establishing an international
rule of law. Since then, numerousinter-
national treaties and conventions were
adopted in order to protect themost fun-
damental rights of humanbeings and to
ensure that such atrocities would never
happen again.

As aresult, international law, a mix-
tureof customary and treaty-based law,
as it stands today, does in fact
criminalize certain egregious viola-
tions of human rights from which, in
theory at least, no domestic law can
derogate. These crimes, which include

crimes againsthumanity, genocideand
war crimes,’ are characterized as hav-
ing attained a level of jus cogens: they
establish “inderogable protections and
the mandatory duty to prosecute or ex-
tradite accused perpetrators, and to
punish those found guilty, irrespective
of locus since universal jurisdiction
presumably applies.”®

The problem is, internationallaw on
jus cogens crimes is simply not being
applied uniformly and systematically,
as the principles of the rule of law and
of justice dictate. This means thatacon-
siderable number of perpetrators of in-
ternational crimes havebeen successful
in flouting the international rule of law
and escaping punishment.” This cul-
ture of impunity has serious conse-
quence for the stability and well-being
of post-conflict societies.

Impunity Begets Further Crime:
The Vicious Circle of Violence

When perpetrators of horrific crimes
suchas genocide, war crimesand crimes
against humanity go unpunished, the
consequence is not simply an offence to
morality, butin factrepresents one of the
most dangerous obstacles to peaceand
democracy: an unending cycle of re-
venge and retributory violence.

Indeed when victims of international
crime are given no recognition and no
means for peaceful, legal redress, they
become cynical and frustrated with the
state. Theybegintoturntoviolentmeans
inordertoseekrevenge, inordertoseek
akind of personal or vigilante justice.?
This further undermines transitional
regimes, which are already fragile,and
can sometimes lead to their total de-
struction. '

Several worrying events around the
globe provide compelling illustrations
of this phenomenon. Earlier this year,
we witnessed the hostage-taking and
ensuing standoff with government offi-
cials in Peru by the Tupac Amaru gue-
rilla forces. Morerecently, one can point
to the attack on security personnel at a
Colombian prisonby the Revolutionary
Armed Forces of Colombia, which al-
lowed more than 324 inmates to flee.’
Such violent outbreaks are not confined
toLatin America: ethnicminority rebels
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in thebreak-away Abkhazian region of
the Republic of Georgia havenow been
accused of ethnic cleansing against eth-
nic Georgiansliving in and around this
region.1?

Allof these casesare telling examples
of how impunity can set-off an unend-
ing spiral of violence for past suffering.
The instability generated by such vigi-
lante justice only serves to undermine
democracy, by lending credence to the
claims of military leaders that only ty-
rannical governance can ensure peace.
This, in turn, spurns more violence
against so-called dissidents, and both
peace and democracy collapse. This is
precisely what occurred in Argentinain
the 1960s and 1970s. As recent events
indicate, if effective measures are not
taken toend impunity, the same pattern
of violence to avenge violence can once
again set in, as is the case in Latin
America, where fledging, transitional
democratic regimes are struggling to
stay afloat.

Criminal Prosecutions: Breaking
the Chain of Violence

One of the keys to stopping the chain of
violence is to end impunity for the
crimes of tyrannical government lead-
ers of the past before the cynicism and
frustration of citizens pushes them to
see vigilante justice as the only accept-
ablesolution. If transitional regimes are
togarner the kind of widespread, popu-
larsupport they need tobe durable, then
theymustdaretouseinatimelymanner
the windows of opportunity available
to them in the early phase of transition,
before the euphoria fades. They must
ensure that appropriate legal mecha-
nisms are established and adequately
funded with international, bilateral
and multilateral cooperation, so as to
seek outand hold accountable perpetra-
tors of past human rights violations.
The objectives of these mechanisms
shouldbe three-fold:

. 1) investigate and make public the
“Truth”: for a victim of a crime
againsthumanity, the “right to truth
is a part ... of a greater right to jus-
tice;” thus the State has an obligation
to “establish the truth about the re-
pressivestructure thatled tothecom-

mission of [such crimes), including
the chain of command, the orders
given, the establishments that were
used, and the mechanisms know-
ingly used to insure impunity and
secrecy in these operations;”!

2) allow for adequate redress for victims:
this should include, where appro-
priate, financial compensation,
rehabilitation (physical, psycho-
logical, etc.) and restitution (if possi-
ble, e.g., returning wrongfully seized
property, restoring a job to victim
who was imprisoned, etc.).12

3) ensure a fair and impartial trial, based

on the principle of the rule of law: not
only mustjusticebe done, itmustbe
seen to be done. This means that
prosecutions should be widely pub-
licized and accessible and that they
must not be based on ex post facto
laws, but rather on well established
international law, such as the jus
cogens law against genocide, war
crimes and crimes against human-
ity. Procedures must also be strict:
due process and the accused’s right
to full answer and defence must be
upheld.1?

Access tothe Truth,adequateredress

and bona fide prosecutions are all funda-

mental obligations placed on States by -
internationallaw.* They are alsoa very
necessary step inensuring thatasociety
emerging from government-sponsored
mass victimization can heal itself and
move forward.

Mechanisms of Accountability:
An Historical Review of
Post-World War II Initiatives

Ifending impunity issuchacritical goal
to ensure peace and democratic devel-
opment through the application of the
rule of law, how have domestic and in-
ternational law fared in achieving this
goal?

Unfortunately, one quickly realizes
that the results are inconsistent at best
and sorely inadequate at worst, despite
some successes in fighting impunity in
certain particular cases. Let us examine
the various accountability mechanisms
established and in usesince World War
II, by focusing firstly on the domestic
leveland, secondly, on theinternational

level. Is there any alternative to these
institutions for dealing with the kinds
of pervasive massive humanrights vio-
lations and for battling impunity for
these crimes, both of which continue to

 this day?

The Role of Domestic Law

Inanideal world, every state would not
only have internal laws that prohibit
the kinds of egregious violations of hu-
man rights that genocide, war crimes

- and crimes againsthumanity represent,

but they would also have the kinds of
judicial instruments that would allow
for the effective prosecution and pun-
ishment of such crimes. Sadly, in so
many countries, this is simply not the
case.

Instead, even when laws do exist,
their enforcement is rendered impossi-
blebecause of either alack of resources,
alack of political will, or both. Witness
the 1997 show trial of Pol Pot carried out
by his Khmer Rouge comrades in Cam-
bodia: although sentenced tolifeimpris-
onment, Pol Pot died in April of this
year, without ever having served even
one day of his sentence. He lived with
outright impunity until the very end,
surrounded and protected by his sup-
porters, who still revered him. Pol Pot
died without ever being held account-
able for the genocidal massacre of 2
million Cambodians, which he is al-
leged to have personally engineered.
Clearly, in the case of Cambodia, do-
mestic courts were simply unwilling
and unable to serve justice.

Of course, itis political interests that
create this institutional incapacity and
inaction. Suchhasalsobeen the casenot
onlyinCambodia, butalsoin Colombia,
Venezuelaand Brazil inrecent decades.
Furthermore, often times, due to politi-
cal pressures, or simply as a prerequi-
site for the cessation of hostilities,
would-be or recently installed civil gov-
ernmentsare compelled to offer military
criminals blanket amnesty for all seri-
ous crimes. Laws establishing such
blanket amnesties were especially fre-
quentinLatin Americaduring the 1980s
and 1990s, as evidenced by the cases of
ElSalvador, Guatemala, Haiti, Peruand
Uruguay.? '

16

Refuge, Vol. 17, No. 3 (August 1998)

© Iris Almeida, 1998. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



The case of South Africa may repre-
senta counter-example, however.Some
argue that the choice to emphasize na-
tional reconciliation by offering selec-
tive amnesty through a Truth and
Reconciliation Commission (TRC) was
anecessary compromisebetween “Nu-
remberg-style trials for the leaders of the
former apartheid government” and
“blanket amnesty,” both of which
would have led to the break-down of
negotiations between the African Na-
tional Congress [ANC] and thedeKlerk
government that ultimately resulted in
the end of the apartheid regime.16

Furthermore, the TRC legislationdid
notallow for the kind of impunity seen
in Latin America. Under the TRC law,
amnesty was only granted after a sus-
pect applied to the TRC, and through
his orhertestimony, provided theCom-
mission with what was judged to be
“full disclosure” of his or her human
rights violations, based on specific cri-
terialaid outin thelegislation. Further-
more, thelaw prescribed time limits for
applications: 14 May 1997 was the cut-
off point. From that point onwards, no
amnesty could be granted by the Com-
mission.!”

Nevertheless, it remains to be seen
whether the South African Truth and
Reconciliation Commission can “serve
justice in a longer term perspective.”8
In other words, although it is undeni-
able that the political compromise
reached in South Africa with respect to
accountability for crimes under the
formertyrannical regime allowed for the
transition to a democratic regime, the
fact remains that domestic law makes
this regime, in many cases, unable to
punish perpetrators of crimes that are
clearly illegal under international law.

Indeed, the question becomes even
more pertinent when one considers the
blanket amnesty laws of Latin America,
not tomention thejudicial vacuum wit-
nessed in Cambodia. Do any mecha-
nisms exist at the international level to
ensure that, regardless of domesticlegal
and political particularities and inad-
equacies, perpetrators of heinous

crimes are still made. to answer for

them?

International Law in a Domestic
Context

When domesticlaw provesinadequate,
what role can be played by interna-
tional law? In principle, as we have al-
ready seen, international law, as it has
developed through custom, judicial
precedent and treaty, currently pro-
scribes a number of jus cogens crimes,
including genocide, war crimes, and
crimes against humanity.l® The high
status of thislaw has atleast two signifi-
cant consequences. Firstly, there is an
obligation (obligatio erga omnes) placed
upon states toextradite or prosecute an
accused suspected of having committed
one or several of these crimes (also
known as the principle of “aut dedereaut
judicare”) whenever there is sufficient
evidence to support these allegations.
Secondly, these crimes are punishable
by any state, regardless of theexact geo-
graphic location in which they were
committed. Inother words, according to
this principle, commonly referred as to
universal jurisdiction, international
law recognizes any state has the requi-
site sovereignty to prosecute jus cogens
crimes, even when they are committed
outside the territory of that particular
state.20

The problem is that in practice, these
principles of international law are often
not implemented by states, in spite of
their signatures and ratification of nu-~
merousinternational treaties. There are
of course exceptions. For example,
Canada and Belgium, in addition to
having ratified the Geneva Conven-
tions, have adopted internal laws that
specifically proscribe the most serious
international crimes, such as genocide
and war crimes.?!

Other exceptions to this rule of non-
implementation can be seen in certain
countries of the South thathave carried
out domestic prosecutions of persons
accused of gross violations of human
rights. Forone, Ethiopiahasbeen inves-
tigating and prosecuting, since 1993,
individuals responsible for genocide
and war crimes that occurred under the
Mengitsu military dictatorship, which
plagued that country from 1974 to
1991.2 And Argentina has prosecuted

in the past decade or so, numerous mili-
taryleaders whohad carried out forced
disappearances during the “Dirty War”
of the 1970s and early 1980s.2

Butevenincasessuchas these, where
domesticlaw specifically allows for the
criminal prosecution of those accused
of international crimes, legal institu-
tions may often not have the kinds of
resources necessary for carrying out
adequate investigations and prosecu-
tions. Further, political leaders may in-
terfere with thejudicial process, in order
to spare military leaders who are allies
of theirs in government. Or worse yet,
the entirejudicial systemitself mightbe
so unstable or corrupt as to make the
goal of fair and expeditious trials com-
pletely unattainable 24

How can we ensure, in the light of
these shortcomings of domesticregimes
in the implementation of international
criminal law, thatimpunity for themost
serious crimes does notcontinue unop-
posed in the future?

The Lessons of Nuremberg, The
Hague and Arusha: The
Relative Progress of Ad Hoc
International Criminal
Tribunals

The international community has, ona
small number of occasions, found the
courage and political will to come to-
getherinorder tofightimpunity by over-
coming the paralysis or non-existence
of strong, impartial domesticlegal insti-
tutions. The solution adopted in these
cases was an international criminal tri-
bunal.

The Nuremberg Trials immediately
proceeding the Second World Warwere
an important step in the process to-
wardsastable and meaningfulinterna-
tional rule of law. At the time of the
formal adoption of the International
Military Tribunal Charter in 1945, Ger-
many was being occupied by Allied
troops and German sovereignty was
effectively being exercised by Allied
powers. Assuch, inorder toensurea fair
and efficient trial of senior Nazis, it was
obvious that an international effort
wouldbe required.

Pursuant to the IMT Charter, which
was eventually signed by nineteen
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states,? the Tribunal was to have ju-
risdiction over three crimes: the “crime
against peace,” “crime against hu-
manity” and “war crimes.”26 The
United States especially saw these trials
as a unique opportunity to make bind-
inginternational law and was therefore
adamant that they be carried with im-
partiality and be limited to the specific
crimes appearing in the Charter. Efforts
were made by British and American
prosecutors to emphasize at the time
that the justice being meted out at Nu-
remberg wasnotretroactive: thecrimes
specifically punishable under the IMT
Charter were simply derived from prior
customary international law.?’

Ittook almostfifty years, but the prec-
edent of Nuremberg was finally made
use of during the decade of the 1990s,
which saw the creation of two more ad
hoc international criminal courts: the
International Criminal Tribunal on the
Former Yugoslavia (ICTY)at theHague
and the International Criminal Tribu-
nal on Rwanda (ICTR) at Arusha. Both
of thesead hoc tribunals were set up fol-
lowing large-scale human atrocities
which galvanized the international
community towards, among other
measures, a judicial response to the
crimes thathad already been committed
in order to fight impunity and create
some kind of deterrent effect against
further massive violations of interna-
tional law.

In effect, the ICTY and ICTR were a
considerable improvement upon the
Nuremberg precedent, which some
have called “victors’ justice.” Not only
did the ICTY and ICTR incorporate new
substantive international law from the
past fifty years to the precedents of
Nuremberg, particularly with respectto
the procedural rights of the accused,
these ad hoc tribunals are truly interna-
tionalbodies in the sense thatboth their
judges and their prosecutors are sup-
plied by a wide variety of countries,
none of which were parties to the con-
flict which gaverise to thecrimesbeing
prosecuted.?®

Nevertheless, while these tribunals
have represented significant progress
towards a strong and stable interna-
tional rule of law and the elimination of

impunity for serious human rights vio-
lations, they have not escaped criticism
and controversy. The main deficiency
plaguing these types of ad hoc tribunals
is their vulnerability to political ma-
nipulation and obstructionism.

In the first place, achieving consen-
sus on how and when they are created
and how they will function is no easy
task: it took the Security Council almost
two years between the time at which it
was firstinformed of the atrocitiesbeing
committedin Yugoslaviaand thedateat
whichitfinally appointed a Prosecutor;
two years later, although seventy-five
indictments had been issued, only two
individuals had stood trial.?® Further-
more, the ability of such tribunals to ef-
fectively apprehend and prosecute
suspected international criminals is
severely hampered by the noncoop-
eration of states, such as the Federal
Republic of Yugoslavia (Serbia and
Montenegro), that harbour these sus-
pected criminals, because these indi-
viduals are intimately linked to the
political leadership of the state, if they
arenot theactual political leaders them-
selves.® Finally, precisely due to the
non-permanent nature of these tribu-
nals, any deterrent effect is almost cer-
tainly lost, not only for would-be
criminals in states other than the former
Yugoslavia and Rwanda, since the
ICTY and ICTR only have jurisdiction
over those territories, respectively, but
alsobecause, even within thoseregions,
the tribunals are temporally con-
strained and generally lack adequate
resources, such that thereis no guaran-
tee of how long they will continue to
exist.

Towards an Effective

International Criminal Court:

Making the Right Choices

These deficiencies highlight the grave
importance of apermanentand effective
International Criminal Court (ICC) in
the quest for a uniform and systematic
application of international law to end
the culture of impunity that prevails in
s0 many countries around the world.
Indeed, only a strong, independentand
permanent ICC can ensure the kind of
universal enforcement of international

law thatwilllead toa progressive, long-

term reduction of human rights viola-

tions.

Building on the work of the Interna-
tional Law Commission during the late
1940s until the mid-1950s, which led to
a Draft Statute for an ICC in 1954 that
was never formally adopted by any
state, the UN once again began in 1989
todevelop astatute thatwould provide
for the establishment of a permanent
ICC. Since 1989, a total of six UN Pre-
paratory Committees have progres-
sively refined the Draft Statute of the
ILC.Itwould have appeared thatall that
was left to be done was to adopt it. The
truth is, at the commencement of the
United Nations Diplomatic Conference
last June, the Draft Statute still con-
tained over 1,300 bracketed texts and
offered numerous options to choose
from.

Thus, there remained a significant
chance that states will be pressured to-
wardsasortof lowestcommon denomi-
nator consensus, which would be truly
anathema to the underlying goal of
battling impunity. In the opinion of
numerous leading non-governmental
organizations and human rights de-
fenders, aweak, toothless courtcould be
evenworse thanno courtatall, because
itwould only encourage further atroci-
ties by proving the international com-
munity’s lack of resolve when it comes
to the battle against impunity.

In order to ensure that the ICC would
be truly credible and effective, unprec-
edented concerted lobbying action was
pursued by non-governmental organi-
zations and a group of like-minded
states went on. Their work focussed on
ensuring some of the following essen-
tial attributes:

1) guaranteed inherent jurisdiction over
genocide, crimes against humanity and
war crimes: as in the case of the ICTY
and ICTR, the Court mustbe empow-
ered to be seized with cases involv-
ing these most serious international
crimes, regardless of the citizenship
or physical location of the accused.
Statesmustnotbeentitled to opt-out
of the Court’s jurisdiction at their
will if an effective and uniform ap-
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plication of international law is de-
sired.

2) an independent Prosecutor: the Pros-
ecutor must have an ex officio power
tolaunchinvestigationsbased upon
information from a wide variety of
sources, and not exclusively on the
basis of a situation referred by the
Security Council oragivenState. An
independent Prosecutor would not
only ensure that political concerns
do not taint the judicial process
through obstructionism, but would
also contribute to a more vigourous
battle against impunity.

3) statecooperation:inordertoavoid the
kinds of obstacles which have af-
flicted the ad hoc tribunals of the re-
cent past, theICCneeded the power
to compel states to apprehend and
transfer suspects, to grant access to
witnesses and to gather and share
evidence. The Court judgements
needed the power tobe enforced by
signatory states, including the sen-
tences and compensation orders for
victims.

4) recognition of the specificity of gender-
related crimes and capacity to protect
victimsand witnesses of such crimes: the
ICC statute needed to expressly in-
clude gender-specificcrimes as com-
ing under crimes against humanity.
Rape and other similar crimes of se-
rious sexual violence and abuse
aimed specifically at women have
for too long been ignored. As well,
mechanisms needed to be set up to
provide adequate witness protec-
tionand preparation fortrial, soasto
avoid the revictimization of vulner-
able witnesses, particularly women
victims of sexual violence, who
might suffer reprisals in their com-
munities for coming forward. In-
deed, if the Court did not wish to
deter victims from coming forward
in the first place, their anonymity
wastobe guaranteed. Finally, Court
personnelneeded toinclude experts
in genderissues, so thatall stages of
thetrial, frominvestigation toindict-
ment, prosecution and/or sentenc-
ing were to be free of gender-based
discrimination.

The key highlights of the Statute
adopted in Rome may be succinctly
summarized as follows:

The Court will prosecute natural per-
sons (individuals) (article 25). It will
cover events thatoccur once the treaty is
inforce (article 11). The Court willhave
“automaticjurisdiction” over genocide,
war crimes, crimes against humanity
and aggression (article 5). The crime of
aggressionwillbe defined atalater date.
The Courtwillbe divided into4 organs:
the Presidency, the Divisions of the
Court, the Office of the Prosecutor and
the Registry (article 34). 18 Judges will
siton the Courtand serve onafull-time
basis for a9 year term of office (articles
35-36). States would have to take into
account the need for fair gender and
regional representation in the choice of
judges (article 36 paragraph 8). Cases
canbereferred to the Courtby Prosecu-
tor, the UN Security Council orby states-
parties (article 13). The Prosecutor thus
will have the ability to start investiga-
tions proprio motu. The Court may exer-
cise jurisdiction only when one of two
statesis astate party or givesits consent,
namely the state of the nationality of the
accused or the territorial state (article
12). Noninternational armed conflict
which is the predominant form of con-
flictin the world today isincluded in the
definition of war-crimes (article 8).
Crimesagainsthumanity willhavetobe
“widespread and systematic” as well
as linked to a policy and directed at ci-
vilians (article 7). This will effectively
prevent the Court from taking up iso-
lated acts, regardless of how horrific
these acts and their consequences are.
Gender crimes such as forced prostitu-
tion, trafficking in women and children
and forced pregnancy are included as
war crimes and crimes against human-
ity (article 7 paragraph 2(f); article 8
paragraph 2(b)(xxii)). The Statute pro-
vides for a victim and witness unit un-
der the Registrar (article 43 paragraph
6),aswellasaLegal Advisoron Gender
crimes (article 42 paragraph 9). The
death penalty which is still part of do-
mestic law in many countries was not
included. Although the Court does not
have the power to order state compli-
ance itself, the Court may request the

states parties to cooperate (articles 86—
87). This cooperation includes collec-
tion of evidence, arrestand surrender of
aperson, protection of victims and wit-
nesses and seizing proceeds of crimes
(articles 89-93). No reservations are
permitted under the Statute (article 120).

Clearly the Statute adopted remains
far from perfect. Nevertheless, it is the
best possible compromise that could be
negotiated in order to get the largest
number of states to adopt it and thus
enhance the potential for its ratification
and coming into force.

Conclusion

The opportunity to finally establish a
strong, stable and uniform application
of international law through the crea-
tion of a permanentInternational Crimi-
nal Courtnow standsbefore us. Thekey
istolearn from the past, and in particu-
lar, from the moderate successes and
undeniable shortcomings of the various
legal mechanisms used over the past
five decades to combatimpunity.

Only aninternational rule of law that
provides access to truth and equal jus-
tice for all can effectively end the cycle of
violence and instability that has
plagued somany countries attempting
toundergothe often turbulentand pain-
ful transition from tyranny to democ-
racy. As we have seen, it is only by
holding perpetrators of gross human
rights violations accountable for their
crimes that we can move forward. Jus-
tice truly is the sine qua non condition for
long-lasting peace and democratic de-
velopment.

In order to ensure that this historic
opportunity isnotlost, members of civil
society must mobilize state action.
States must be reminded of the impor-
tance of actually following through

. with their commitments in thebattle for

the universal application of humanitar-
ianlaw and respect forhuman rights in
general. To further this end, civil society
must demand not only continued state
support for existing accountability
mechanisms, whether they be domestic
courts or international ad hoc tribunals,
butalsomustlobby for the early ratifica-

. tionof the ICC treaty by atleast 60 states

so thataneffective and credible Interna-
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tional Criminal Court can come into
force. Thebattle for Truthand Justice for
all citizens of the world is far frombeing
won. Nevertheless, if the necessary po-
litical will can be mustered in the com-
ingmonths and years, we will certainly
succeed in striking a formidable blow
against impunity and thus provide the
" necessary environment for participa-
tory and sustainable democratic devel-
opment. B
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