The International Criminal Court: An Historic Step to

Abstract

Fifty years after it was originally prom-
ised inarticle VIof the Genocide Conven-

tion, the International Criminal Court
(ICC) has finally seen the light of day. It
was created by the Rome Conference,
whichmet from June15toJuly 17,1998,
following four years of intense negotia-
tions. This article provides an overview
of the Rome Statute for an International
Criminal Court along witha discussion
of entry into force of the treaty.

Précis
Cinquante ans apreés que sa création ait
été promise a l'article VI de la Conven-
tion contre le génocide, la Cour pénale
internationale (CPI) a finalement vu le
jour. Ellefut crééeal’occasion dela Con-
férencede Rome, tenue du 15 juinau 17
juillet 1998, apres quatreans d'intenses
négociations. Cet article donne une vue
d'ensemble du Statut de Rome pour une
Cour criminelle pénale, accompagnée
d’une discussion de l'entrée en vigueur
du traité.

What willbe known as the Rome Statute
of the International Criminal Court was
adopted on July 17,1998, at the conclu-
sion of the United Nations Diplomatic
Conference of Plenipotentiaries on the
Establishment of an International
Criminal Court. The Statute, whichisan
international treaty, provides for the
establishment of an international crimi-
nal court upon its ratification or acces-
sion by sixty States, a process that may
takeseveral years. Once the treaty comes
into force, the Court willbein aposition
to try individuals for four categories of
international crimes: genocide, crimes
against humanity, war crimes and ag-
gression. There are important pre-con-
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ditions to the exercise of jurisdictionby
the Court. First, national justice systems
must have been deficient; in effect, the
Courtisonly “complementary” toexist-
ing domestic judicial mechanisms and
may operateonly when they have failed,
for a variety of reasons specified in the
Statute, to act. Second, the Court may
only try individuals who are nationals
of States parties to the treaty, or indi-
viduals who are accused of committing
crimes on the territories of States parties.
If found guilty, offenders may be sen-
tenced to terms of life imprisonment.

Theadoption of the Rome Statuteis the
conclusion of efforts at the establish-
ment of international justice which can
be traced to the end of the First World
War. But the limited examples of inter-
national criminal justice for such seri-
ous crimes havebeen confined toad hoc
institutions, created so as todeal, retro-
actively, with particular situations—
Nazi Germany, Japan, the former
Yugoslavia and Rwanda. The new
Court will operate only prospectively,
trying crimes that occur after its crea-
tion. As a permanent international
institution, it will work in close associa-
tion with the United Nations although
itis formally independent.

This paper presents abrief overview
of the Rome Statuteand the features of the
new International Criminal Court.

Historical Background

Historians of international criminal
law often begin with the medieval trial
of Sir Peter of Hagenbach, whowas tried
and executed because of his reign of ter-
rorin the fortified town of Breisach.! But
the Treaty of Versailles provides the first
contemporary experiment in interna-
tionaljustice. Article 227 contemplated
the trial of the Kaiserby aninternational
tribunal, although this never took place
because of the Netherlands’ refusal to
extradite.? The Treaty of Versailles also
envisaged the trial before Allied mili-

tary tribunals of persons accused of vio-
lating the laws and customs of war.?
Germany subsequently opposed the
surrender of those chosen for trial by the
Allies, arguing that the trial of many of
its principal military and naval leaders
would imperil its Government’s exist-
ence. A compromise was effected,
deemed to be compatible with article
228 of the Versailles Treaty, whereby the
Supreme Courtof the Empirein Leipzig
would judge those charged by the Al-
lies. Lists were prepared naming 896
Germans, butonly ahandful were ever
actually brought to trial under charges
laid according to Germany’s Military
Penal Code and its Imperial Penal
Code*

During the interior period, there were
attemptstocreatea permanentinterna-
tional criminal court, and in 1937 a
treaty to this effect was signed by thir-
teen states, butitnever came into force.’
As the Second World War drew to a
close, the United Nations War Crimes
Commission also prepared a draft stat-
ute for aninternational criminal court.®

The great breakthrough was the
adoption on August8,1945,in London,
of the Charter of the International Military
Tribunal.” The Charter was actually used
for only one trial, that of twenty-three
“major war criminals” of the Nazi re-
gime which began in November 1945
and finished on October 1, 1946. The
Tribunal wasempowered to convict for
war crimes, a concept already well-es-
tablished in international law, but also
for crimes against peace and crimes
against humanity, whose recognition
was more controversial. The Interna-
tional Military Tribunal’sjudgmentisa
seminal historical document on the
atrocities of the Nazi system.8 Compan-
ion proceedings were undertaken
against Japanese war criminals before
the Tokyo Tribunal under astatute that
was modelled on the Nuremberg Char-
ter.Most Naziand Japanese war crimi-
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nals, aswell as their collaborators, were
tried before national courts of the States
where the crimes took place or by mili-
tary tribunals set up by the Allied vic-
tors. In Germany, themostimportant of
these wereheld atNuremberg from 1946
to 1948 by American military courts,
pursuant to Control Council Law No.
10.10

The Convention for the Prevention and
Punishment of the Crime of Genocide,
adopted December 9, 1948,!! envisions
the eventual establishment of an inter-
national criminal court.!? In 1950, fol-
lowing work in International Law
Commission on theestablishment of an
international criminal jurisdiction, the
General Assembly of the United Na-
tions agreed to set up a committee
charged with preparing adraft treaty.3
Butafter two postponementsin the Gen-
eral Assembly,!* the international
criminal court project was shelved for
more than thirty years. At the request of
the Assembly, the International Law
Commissioneventually returned to the
issue.!® The Commission presented its
final report to the General Assembly in
1994.16 But in the meantime, events had
overtaken the Assembly. In May, 1993,
the Security Council, in an innovative
move that relied on Chapter VII of the
Charter of the United Nations, created an
ad hoc international tribunal for crimes
committed in the former Yugoslavia
since1991.17 In November, 1994, it took
a similar step for Rwanda.!8

The General Assembly decided to
proceed with the project, and struck an
ad hoc Committee to examine the draft
prepared by the International Law Com-
mission.! The Committee met during
1995 and reported back to the Assem-
bly.20Clearly, much more workneeded
tobe done, and the Assembly convened
a Preparatory Committee intended to
prepare the ground for a diplomatic
conference.?! The Preparatory Commit-
tee met for sessions of several weeks in
1996,1997 and 1998. Its final report was
submitted to the Diplomatic Conference
held in Rome at the headquarters of the
Food and Agriculture Organization,
over five weeks beginning June 15,
1998.2 The Conference, inkeeping with
contemporary practice, eschewed vot-

ingon various proposals and attempted
to resolve contentious matters by con-
sensus, a process which results in pro-
visions with which nobody is entirely
happy but with which everybody can
live. By July 16, most of the issuesin the
Statute, including an immense number
of technical details relating to compara-
tive criminal law, had been resolved,
although a few major and politically-
charged questionsremained tobe deter-
mined. Early in the morning of July 17,
which was the final day of the Rome
meeting, the Bureau of the Conference,
chaired by Canadian diplomat Philippe
Kirsch, presented the assembled del-
egates with a compromise “package”
drawing on the consensus texts worked
out over the previous five weeks and
recommending solutions for the most
difficult issues. The proposal met with
general agreement, although a few
voices were raised in opposition, nota-
bly those of India and the United States:
In the final plenary, the United States
insisted that the Statutebe puttoavote,
despite the fact thatits near unanimous
support was already evident. The del-
egates voted in favour of the Statute, by
120 to 7, with 21 abstentions.??

Complementarity

Thefundamental premise of the Court’s
existence is the principle of “comple-
mentarity.” The Statute gives national
legal systems the first chance to try of-
fenders. Only when domestic justice
refuses to act may the International
Criminal Court exercise jurisdiction.
The principle is in some ways analo-
gous to the approach taken by interna-
tional human rights treaties, which
allow the international adjudicative
organs to be petitioned by individuals
only when domesticremedieshavebeen
exhausted.? In many situations, do-
mestic courts will be unwilling to
proceed against their own nationals,
whomaybein positions of political au-
thority, for such crimes. The Court will
then be empowered to act. There may
also be cases where the national legal
system hasbroken down and is simply
unable to function. Situations of com-
plementary are also expect to arise
when national legal proceedings have

amounted to sham trials, held for the
purpose of shielding the person con-
cerned from criminal responsibility for
crimes within the jurisdiction of the
Court.Inaddition, the Court may exer-
cise jurisdiction when national trials
are not conducted independently or
impartially in accordance with the
norms of due process recognized by in-
ternational law, or are conducted in a
manner which, in the circumstances, is
inconsistent with an intent to bring the
person concerned to justice.?

Complementary shifts the onusback
to States to ensure that they have effec-
tivemechanisms for the trial of interna-
tional criminals. States are, in effect,
entitled under international law to try
not only their own war criminals, some-
thing they are oftenloathe todo,butalso
those who have no connection with the
Stateitself but, for various reasons, find
themselves onits territory. The concept
is known as “universal jurisdiction”
and anincreasing number of Stateshave
amended their criminal legislation in
order toallow national Courts tounder-
take such trials.?6 If the principle of
complementarity is effective, then the
International Criminal Court willhave
asmall caseload. The problem of impu-
nity will have been solved by in effect
sending theballback to those whohave
primary responsibility for prosecution,
the national Courts.

The regime of complementarity
stands in contrast to that of “primacy,”
which is whatis provided for thead hoc
tribunals.?’ If the prosecutor of the Yu-
goslav or Rwanda tribunals wishes to
take a case before the ad hoc tribunals,
thereisno question of whether domestic
efforts atjustice havebeen inadequate.
In the Tadic case, the Yugoslav tribunal
sought jurisdiction over an offender
whose proceedings had already begun
inGermany.?® There wasnosuggestion
that justice would not be done by the
German courts. But the Rwanda tribu-
nal, in acase where it initially sought to
exercisejurisdiction overanindividual
who had been charged by the national
courts of Rwanda, decided towithdraw
its request and to allow the Rwandan
courts to exercise justice.?’
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Subject Matter Jurisdiction

The International Criminal Court has
jurisdiction over four categories of
crime: genocide, crimes againsthuman-
ity, war crimes and aggression.* These
offences are generally recognized as
being at the core of international crimi-
nal law. They have formed the basis of
previousinternational prosecutionsby
tribunals at Nuremberg, Tokyo, The
Hagueand Arusha, and are considered
tohaveacustomary legalbasis, evenin
the absence of a precise text. The essence
of these four crimes is that they essen-
tially correspond to serious violations
ofhumanrights, although somedispute
whether the Court and its Statute fall
within the scope of human rights law.
During the drafting of the Rome Statute,
there were efforts to include what are
known as “treaty crimes,” violations of
specific conventions dealing with such
matters as hijacking, terrorism, drug
trafficking and torture. Butthe delegates
to the Diplomatic Conference were un-
abletoreach consensus onmechanisms
to include these somewhat secondary
matters within the jurisdiction of the
Court, and they were eventually ex-
cluded.

Genocideis the first crime tobe enu-
merated in the Statute of the Court.3! It
was firstdefined ina General Assembly
Resolution in 1946, and subsequently
in the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide.>?
According to the Convention, genocide
consists of killing or other acts with an
intent to destroy, in whole or in part, a
racial, ethnic, national or religious
group. The definition in the 1948 Con-
vention has often been criticized for its
omission of political, social, economic
and other groups,®but the delegates to
the Diplomatic Conference wisely chose
not to tamper with a widely accepted
text. In any case, any lacunae in the
Convention definition fall under the
heading of crimes against humanity,
and there is consequently no danger of
impunity.

Crimes againsthumanity represents
an important evolution in the law, be-
causeany requirementthatsuch crimes
be committed within the context of an

armed conflict is eliminated. This had
been the case at Nuremberg,3 and the
Security Council had perpetuated the
suggestion by imposing a similar re-
quirement in the case of the former
Yugoslavia.35 Nevertheless, the Inter-
national Criminal Tribunal for the
former Yugoslavia has stated that cus-
tomary law requires nosuch nexus with
armed conflict and crimes against hu-
manity,3 and the Rome Statute estab-
lishes this principlebeyond any doubt.
Crimes againsthumanity are defined as
being acts committed as part of “awide-
spread or systematic attack directed
against any civilian population, with
knowledge of the attack.”®” The acts
themselves are enumerated in the text,
and include murder, extermination,
enslavement, deportation or forcible
transfer of population, imprisonment or
othersevere deprivation of physical lib-
erty in violation of fundamental rules of
internationallaw, torture, enforced dis-
appearance, apartheid, persecution
and other inhumane acts. Particularly
importantis the attention given to gen-
der-related crimes, which are defined as
“[r]ape, sexualslavery, enforced prosti-
tution, forced pregnancy, enforced steri-
lization, or any other form of sexual
violence of comparable gravity.” The
reference to “forced pregnancy” was
extremely controversial as some States
saw this as an implicit recognition of the
right to abortion. Use of the term “gen-
der” in the provision dealing with
persecution was alsoasource of consid-
erabledebate,and led, asacompromise,
totheaddition of a definition: “ the term
‘gender’ refers to the two sexes, male
and female, within the context of soci-
ety.”38

On the scale of seriousness, war
crimes generally fall somewhat below
the thresholds for genocide and crimes
against humanity, if only because they
are punishable as individual acts and
donotrequireany specialintentelement
orevidence that they are widespread or
systematic. However, the Rome Statute
sends a signal to the prosecuted in the
chapeau of the war crimes provision:
“The Court shall have jurisdiction in
respect of war crimes in particular when
committed asa partof a plan or policy or

as part of a large-scale commission of
such crimes.”% The war crimes provi-
sions are extremely detailed, and repre-
sentan obsession with codification that
may ultimately result in excessively
narrow interpretations by the Court.
War crimesare divided into four catego-
ries, the first two concerned with inter-
nationalarmed conflict, the second two
with internal armed conflict. They cor-
respond to those offences known as
“gravebreaches” of the Geneva Conven-
tions of August 12,1949 and of Protocol
Additional 1,* to serious violations of the
laws and customs of war and in particu-
lar of the Hague Regulations, to violations
of common article 3 of the Geneva Con-
ventions, and to certain breaches of Pro-
tocol Additional I1.42 Despite the fact that
the detailed provisions largely reflect
customary norms, there are some inno-
vations, for example in the prohibition
of recruitment of child soldiers.43 An-
other new offence, “[t]he transfer, di-
rectly or indirectly, by the Occupying
Power of parts of its own civilian popu-
lation into theterritory it occupies, orthe
deportation or transfer of all or parts of
the population of the occupied territory
within or outside this territory,”* was
decried by Israel as a cynical political
gambitby its adversaries and led Israel
to vote against the Statute. One of the
great inadequacies of the list is its fail-
ure to adopt a general prohibition of
weapons that cause unnecessary suf-
fering. The Statute prohibits use of poi-

_sonous gas,*>and of dumdumbullets,

butnot chemical, biological and nuclear
weapons!’

Aggression was the most difficult of
the crimes to define, although a General
Assembly Resolution providesall of the
elements necessary for a satisfactory
text.®8 The heart of the problems was
clarifying therole of the Security Coun-
cil which, under the Charter of the United
Nations, has the mandate to determine
when aggression occurs.*® Despite the
efforts of the Non-Aligned Movement,
no consensus could be reached. Thus,
aggression is part of the subject matter
jurisdiction of the Court, but subject to
the subsequentadoption of a provision
by the Assembly of States Parties defin-
ing the crime and setting out the condi-
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tions under which the Court shall exer-
cise jurisdiction with respect to this
crime.®

The four crimes make up the “auto-
maticjurisdiction” of the Court, in that
any State, inratifying the Statute, accepts
jurisdiction over them. A last-minute
compromise designed to lure France
into the final consensus added the pos-
sibility of “opting out” on jurisdiction
over war crimes. Under article 124, a
State, onbecominga party to the Statute,
may declare that, for a period of seven
years after the entry into force of this
Statute for the State concerned, it does
not accept the jurisdiction of the Court
with respect to war crimes. Such a
“deal” was severely criticized at the
close of the conference by some non-
governmental organizations. In prac-
tice, it represents a rather small
concession. The history of international
war crimes tribunals in Nuremberg,
Tokyo, The Hague and Arusha shows
thatwar crimes arerarely, if ever, pros-
ecuted separately from crimes against
humanity. In other words, once a war
crime is of sufficient gravity to deserve
the attention of an international pros-
ecutor, ithas attained alevel of serious-
ness so as to meet the threshold for
crimes against humanity. The possibil-
ity that individuals will escape interna-
tional criminal responsibility becausea
few States decide to opt out pursuant to
article 124 seems remote indeed, and
canhardly be considered amajorblem-
ish on the Statute.

Jurisdiction over the Offender

The International Criminal Court may
establish jurisdiction over individuals
on two bases. They may be tried if they
arenationals of a State party to the Stat-
ute,and they maybe tried if the crime has
been committed on the territory of aState
party of the Statute.5! This result is a
compromisebetween two extreme posi-
tions, vigorously defended at the Diplo-
matic Conference by Germany and the
United States. Germany wished for the
Courttoexercise universaljurisdiction,
given that the States parties would allbe
competent, as a question of interna-
tional law, to exercise universal juris-
diction, and therefore in a position to

transfer or delegate this to the interna-
tional tribunal. The United States de-
sired a far more limited scope for the
Court, limiting itsjurisdiction tonation-
als of a State party. In this way, as long
as the United States remained outside
the treaty regime, no American citizen
could everbe tried by the International
Court. The United States argued that the
German proposal would eliminate any
distinctionbetween States thathad rati-
fied the Statute and those that had not.
Germany answered that under the
United States proposal, obvious candi-
dates for the Court’sjurisdiction would
escape justice because of the unlikeli-
hood that their own State would ever
ratify the Statute.

Both proposals had their flaws. As
the debate unfolded on the German pro-
posal, itbecame clear that many States
actually disagree with the proposition
that universaljurisdiction exists for the
core crimes as a question of customary
law, even though this view has been
widely defended by scholars. Thus, the
Conference may well have set back the
development of the law on this pointby
showing, academiccommentatorsto the
contrary, that the claims of universal
jurisdiction to customary status may be
exaggerated. By insisting upon an exag-
geratedly optimistic conception of the
law as it now stands, Germany may
have achieved the opposite of what it
intended. On this point, the United
States noted its unsuccessful efforts to
have Pol Pot prosecuted by such States
as Canada, Spain and Israel under the
universal jurisdiction provisions of
their national legislations. Universal
jurisdiction does not exist in reality,
argued the United States. But in doing
so, it seemed to defeatits own claim that
the Court could not assume universal
jurisdiction. If the United States was
agreeable to prosecuting Pol Pot under
universaljurisdiction, how could it op-
pose, as a question of principle, the In-
ternational Court doing the same? The
answer would appear tobe that univer-
saljurisdictionis acceptable for Cambo-
diansbutnot for Americans, acceptable
for Pol Potbut not for William Calley or
Robert McNamara.

The resulting provision means that
during the foreseeable future, many in-
ternational criminals will still escape
the jurisdiction of the International
Criminal Court. But this should sur-
prise nobody, given the fact that the
Court is created by treaty and is based
on the consent of States. The argument
that “rogue States” will notratify hasits
shortcomings, because the democracy
of today may be therogue State of tomor-
row, as therecord in humanrights trea-
ties has shown. The two genocides in
recent decades, those of Cambodia and
Rwanda, werebothcommitted onStates
parties to the Genocide Convention.>? In
addition, many Statesmay see the value
in ratifying the Statute as a protection
against foreign military intervention,
even if aggression as such remains un-
defined. Had the Statuteexisted decades
ago, Grenada, Panama, Cambodia and
VietNam would allhavebeen protected
against war crimes committed by for-
eign soldiers on their own territory by
virtue of their ratification. In conclu-
sion, the jurisdiction over the person
that is set out in the Rome Statute is in-
complete yet sufficientenough to prom-
ise a Court that will make its mark
againstimpunity.

Relationship with the Security
Council

The twoad hoc tribunals were created by
decisions of the Security Council of the
United Nations, acting under Chapter
VII of the Charter of the United Nations.
Their potency and effectiveness derives
from the binding force of Council deci-
sions and the Council’s ability to adopt
further implementation measures. But
any role for the Council carries with it
thedanger of political interference. The
undemocratic composition of the Coun-
cil, withits five permanent members all
of whomhavea veto power, represent-
ing an outdated conception of world
power, makes any involvement for it
evenmore unpalatable. Inits 1994 draft
statute, the International Law Commis-
sion felt that political realities dictated
aform of vetoby the Security Councilon
any prosecutionby the Court.>* The pro-
posed provision was widely inter-
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preted as meaning that a situation
would escape the jurisdiction of the
Courtaslong as it was on the agenda of
the Council. A compromise proposal
developed by Singapore at the August,
1997 meeting of the Preparatory Com-
mittee recognized a possible right for
the Council to demand a stay of pro-
ceedings, butrequired the Counciltoact
affirmatively by resolution, thus allow-
ing one permanentmember orany seven
of itsmembers toblock suchameasure.
The final version, article 16 of the Rome
Statute, takes this a step further, requir-
ing the Security Council to renew any
such resolution every twelve months.

In exercising this extraordinary
power, the Security Council is required
to act pursuant to Chapter VII of the
Charter, thatis, in response to threats to
thepeace, breaches of the peace and acts
of aggression. The Council has given
thisnotionalarge scopeinrecent years,
reaching deep into the field of human
rights in a manner that could hardly
havebeenintended by the drafters of the
Charter.Inimposinga Chapter VIIquali-
fication asa criterion for Security Coun-
cilintervention in the work of the Court,
the Rome Statute would seem to give the
Court the possibility of judicial review
of Security Council decisions, a power
that thus far has escaped organs created
under the Charter itself.

Itmay wellbe argued thatarticle 16 of
the Rome Statute is completely unneces-
sary. If the Security Council is the su-
preme law-making body of the United
Nations, pursuant to article 25 of the
Charter of the United Nations, and if the
obligations under the Charter prevail
overany incompatible obligation result-
ing from another treaty, then the Secu-
rity Council could presumably ordera
stay of proceedings before the Court in
any case, relying on Charter article 103.
It is to be hoped that both bodies will
respect the mission of the other, the Se-
curity Council exercising its power to
intervene with prudence and circum-
spection and only in the rarest of cases,
and the Court proceeding with great
caution in matters pending before the
Security Council thattouch onsensitive
issues of international peace and secu-

rity.

The “General Part” of the Rome
Statute

In contrast with the legal instruments
upon which international prosecutions
have been based in the past, the Rome
Statuteincludes abold new initiative in
what is really comparative criminal
law. The Statute contains what com-
mon-law criminal codes call a “general
part” and what Romano-Germanic
codesdefine as “general criminal law.”
These arebasicrules governing thenon-
retroactivity of offences and punish-
ments, participation in criminal
offences by accomplices and conspira-
tors, and the admissibility of defences
such as duress, self-defence, mistake of
fact or of law and obedience to superior
orders. Much of this is highly technical
and, in essence, a distillation of princi-
ples of law common to most if not all
national systems.

One area in which international
criminal law goes well beyond most
domestic law is in its attitude to
commanders or superiors. Under the
command responsibility principle, de-
veloped at trials following the close of
the Second World War, military com-
manders canbeheld liable for the acts of
their subordinates even where there is
no proof thatan order was given oreven
that the commander knew of the acts
committed by the subordinates. In its
most extreme form, this amounts to a
type of criminal liability fornegligence.
It was highly controversial when first
bruited in 194554 but has since become
moreaccepted, and the principle of com-
mand responsibility is recognized in
Protocol Additional I® as well as in the
statutes of the ad hoc tribunals.> The
Rome Statute takes this one further step,
providing for the command responsi-
bility not only of those in a military hi-
erarchy but also civilian superiors.
Nevertheless, civilian superiors are
held to a lower standard, and can only
be prosecuted on thisbasis if they were
wilfully blind as to the acts committed
by those subject to their supervision.”

Codifying general principles may be
aimed at fettering judicial discretion.
This would seem to be the case with re-
spect to the defence of duress or coer-

cion. The International Criminal Tribu-
nal for the former Yugoslavia, which
hasnodetailed “general part” inits Stat-
ute, has had to make its own rulings on
the admissibility of defences. Inthe case
of duress, it has decided that such a
defence may neverbe entertained in the
case of crimes against humanity.5 But
the Rome Statute overrules the Tribunal,
allowing for the defence of duress toany
chargebefore the Court.>® The Rome Stat-
ute also departs from existing interna-
tional criminal law in the case of the
defence of superior orders. A textin the
Nuremberg Charter formally outlawed
resorttosuchadefence, saying theargu-
ment could only be invoked in mitiga-
tion of sentence but not to challenge
guilt.%9Similar provisions appearin the
Statutes of the two ad hoc tribunals. But
the Rome Statute allows the defence on
the condition that the order not be
“manifestly unlawful.”¢! While it does
not completely exclude the defence in
cases of genocide and crimes against
humanity, it does state that orders to
commit such crimes are, by definition,
manifestly unlawful. Although it codi-
fies the rules governing some defences,
the Statute does not prevent the Court
from admitting other defences,®? and
under this provision it may eventually
allow defences such as military neces-
sity and reprisal.

Procedure

Casesbefore the Court maybe initiated
by any of the States parties, by the Secu-
rity Council acting pursuant to Chapter
VII of the Charter of the United Nations,
and by the Prosecutor, acting proprio
motu.®*In thelatter case, the Prosecutor
cannot proceed until authorization has
been obtained from the Pre-Trial Cham-
ber of the judges. In cases where the
States parties or the Security Council
initiate the prosecution, the Prosecutor
may in the exercise of his or her discre-
tion decide to drop the case,butinsuch
circumstances must justify its decision
before the Pre-Trial Chamber.%

The Office of the Prosecutorisasepa-
rate and independent organ of the
Court. It is headed by the Prosecutor,
who s assisted by one or more Deputy
Prosecutors.® The Prosecutor and the
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Deputy Prosecutorsare elected by secret
ballot by an absolute majority of the
members of the Assembly of States Par-
ties. The Deputy Prosecutors shall be
elected in the same way from a list of
candidates provided by the Prosecutor.
The independence of the Prosecutor
was a major issue in the preparatory
work of the Statute, some Statesinvoking
the improbable scenario of the out-of-
control “Dr. Strangelove prosecutor.”
Judicial review of the Prosecutor by the
Pre-Trial Chamber was the compromise
formulaenabling an enlargement of the
Prosecutor’sautonomous powers.
There are to be eighteen judges,
elected on secretballot by a two-thirds
majority of the Assembly of States Par-
ties. The judges are tobe nominated by
the States parties and are drawn from
two groups, specialists in criminal law
and in international law, and are ex-
pected tobe representative of the major
legal systems. The Statute specifically
provides for “[a] fair representation of
female and male judges,”% a standard
that fallssomewhat short of calls for full
gender balance but that will certainly
prevent the Court from emulating the
International Court of Justice, which
had its first woman member in history
only in 1996. Once elected, the judges
elect three of their number, the Presi-
dent, and the two Vice-Presidents, who
together make up the Presidency. The
Presidency isresponsible for theadmin-
istration of the Court and other func-
tions established by the Statute.5’
Members of the Presidency sitfull-time
at the Court’s seat in The Hague, the
remaining fifteenjudgesbeing oncall to
sit as cases arise. The President sits on
the Appeals Division together with four
otherjudges. The Courtalsohas a Trial
Division and a Pre-Trial Division, each
made up of no less than sixjudges. The
Statute suggests that the international
law specialists will tend to sit in the
Appeals division, whilst the criminal
law experts, particularly those with sig-
nificant trial experience, willbe directed
towards the Trial and Pre-Trial Divi-
sions. Trials are heard by benches of
three judges who decide by majority
vote. The Pre-Trial Chambers are com-

posed of either three judges or by a sin-
glejudge, depending on the matter be-
fore the Court.

The Registry, headed by the Regis-
trar, is “responsible for the non-judicial
aspects of the administration and serv-
icing of the Court.”% The Registrar is
elected by an absolute majority of the
judges, but taking into account any
recommendation by the Assembly of
States Parties.

Both investigation and trial are gov-
erned by procedural rules that draw on
both inquisitorial and accusatorial le-
galapproaches, thatis, thecommonlaw
and Romano-Germanic systems. For
example, the operation of the Pre-Trial
Chamberisin many ways analogous to
that of the chambre d’accusation in the
French system.® Like the instructing
magistrate of the inquisitorial system,
the Prosecutor is required to “investi-
gateincriminating and exonerating cir-
cumstances equally.””? The provisions
governing trial leave many of the details
to the Rules, yet to be adopted, and do
notindicate any clearbias favourable to
either inquisitorial or accusatorial sys-
tems. Practice before thead hoc tribunals
has shown that procedures vary con-
siderably depending on the predisposi-
tion of the presiding magistrate, and
that within general provisions of the
sort found in the Statute there is a
considerable degree of flexibility with
respect to the orientation of the proce-
dural regime. In any case, by the time a
matter gets totrial, even the inquisitorial
system becomes more and more
accusatorial. One aspect of the inquisi-
torial system is essentially ruled out,
however, the trial in absentia. While the
guilty plea procedure familiar to com-
mon law systems is allowed for, a de-
tailed provision carefully regulates its
operation.”

Detailed provisions outline therights
of suspects or accused at both the
investigation and trial phase of the
proceedings. These are drawn from
international human rights instru-
ments, principally article 14 of the
International Covenant on Civil and
Political Rights,” but in some cases go
beyond the existing texts. For example,

both the suspect at the investigation
phaseand the accused at the trial phase
have the right to remain silent without
their silence being used by the Prosecu-
tioninany way to suggest culpability.”
While this right is recognized in some
legal systems, others do not respect it,
and there is no authority on an interna-
tional level to support it being consid-
ered a fundamental right. The accused
is entitled “[t]o be informed promptly
and in detail of the nature, cause and
content of the charge, in a language
which the accused fully understands
and speaks.”’ This is somewhat
broader than the International Covenant,
which states that the accused is entitled
“[tlobeinformed promptly and in detail
in alanguage which he understands of
the nature and cause of the charge
against him.””> Other “new” rights are
also granted to the accused: to makean
unsworn oral or written statement in
his or her defence;’¢ and not to have
imposed on him or her any reversal of
theburden of proof or any onus of rebut-
tal.”” There are no “reverse onus” refer-
ences in the definitions of crimes so the
import of the latter right is unclear. But
judgesmightgiveitabroad interpreta-
tion and rule that a variety of eviden-
tiary presumptions, which are really no
more than common-sense deductions
from the proof, run afoul of the provi-
sion. Italso remains to be seen whether
humanrights tribunals, internationally
or domestically, will be inspired by the
innovations of the Statute and use its
termsina dynamicinterpretation of the
somewhat aging provisions under
which they are governed.
Uponconviction, the Court may sen-
tence an offender to life imprisonment,
or to a fixed term with a maximum of
thirty years.”® The Court may only im-
poselifeimprisonment “whenjustified
by the extreme gravity of the crime and
the individual circumstances of the con-
victed person.” Sentences are to be
served in prisons of States parties to the
Statute,in accordance with agreements
negotiated with the Court.”Inall cases,
the sentence is reviewed after two-
thirds ofithasbeen served, orinthecase
of asentence of life imprisonment, after
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twenty-five years.3 The sentencing pro-
visions represented an extremely deli-
catecompromise. Several Statesin Latin
America, have constitutional provi-
sions prohibiting life imprisonment.
Others, in Europe, haverecognized the
same principle through the caselaw of
their constitutional courts. But there
were extreme views on the other end,
particularly from many Arab and Is-
lamic States, and Commonwealth Car-
ibbean States, desiring that the Statute
recognize the death penalty. Capital
punishment was out of the question,
and even the United States, which em-
ploys the death penalty enthusiasti-
cally within many of its internal
jurisdictions, spoke againstits useasan
international sanction. Were the death
penalty to be allowed under the Rome
Statute, many States mighthaverefused
tocooperate with the Court in matters of
extradition or surrender. By excluding
the death penalty and allowing life im-
prisonment only in extremely serious
cases, and always subject tomandatory
review, the Statute sends a progressive
message of clemency that, it is to be
hoped, will support the efforts of penal
law reformers within domestic sys-
temns.8!

A growing concern within interna-
tional human rights law for the situa-
tion of the victims of human rights
abusesisreflected inseveral provisions
of the Statute.8? The most important is
article 75, which allows the Court to
provide for reparations to victims of the
crimes that it adjudicates. The Court is
to “establish principles” with respectto
reparations, including restitution, com-
pensation and rehabilitation. Upon
requestand even, inexceptional circum-
stances, on its own initiative, the Court
may “determine the scope and extent of
any damage, loss and injury to, or in
respect of, victims.” The Court is em-
powered toordera convicted person to
makereparation. A Trust Fund is estab-
lished under the Statute into which
monetary reparations are tobe paid and
from which they are tobe distributed.?
Execution of these orders will depend
largely upon co-operation by States par-
ties, and may require them to make

amendments to their own civil legisla-
tion.

At the heart of the obligations as-
sumed by States parties is the duty to
cooperate with the Court at various
phases of investigation and trial.
Upon receipt of an arrest warrant from
the Prosecutor, States parties are re-
quired togiveeffecttothewarrant.55The
Statuterefers to “surrender” rather than
“extradition” out of concern thatStates
may invoke domestic legal provisions
that prohibit “extradition” of theirown

nationals.36 Any interpretation of the -

Statuteallowing States torefusetoextra-
dite their own nationals would have
devastating consequences for the effec-
tiveness of the Court.

Conclusion

The Statute will come into force uponits
ratification by sixty States. Estimates
vary considerably about how long this
may take, from a few years toaslongas
a decade or more. Some argue, as well,
that as long as big States such as India,
Chinaand the United States of America
stay outside the system, the Court can
never be really effective. But there are
good reasons toremain optimisticabout
an early entry into force of the Statute
and adynamicand vigorousrole for the
Court, even if important countries and
even continents remain somewhat
aloof.

In the final vote on the Statute, 120 of
the delegations voted inits favour. This
is an impressive critical mass of States,
many of them quite small and quite
underdeveloped, forwhom thecreation
of the Court is an important develop-
ment. For example, with a few excep-
tions, sub-Saharan Africa voted
strongly for the Court and supported
the work of the Diplomatic Conference.
This is an area plagued by armed con-
flict where many States are desperately
searching for mechanisms to reduce
and to prevent further disorder. The In-
ternational Criminal Court offers them
one element towards some solutions.
States thathave experienced armed con-
flict involving foreign military forces
should also have no difficulty appreci-
ating the interest of the Court. Ratifica-

tion of the Statute will bring theinterna-
tionalinstitution tobear on all atrocities
committed within their own borders,
evenby foreign soldiers.

In the end, most States will ratify the
Statute for the same reasons that they
have ratified international human
rights instruments. All of the major hu-
man rights treaties have ratification
rates that now go wellbeyond 100. The
Geneva Conventionshavebeenratified by
virtually every State in the world. Why
should there be any less enthusiasm to
ratify the Statute? The history of human
rights and humanitarian instruments
demonstrates that narrow self-interest
haslittle todowith why States decide to
participate in such regimes rather than
stay aloof. From this perspective, sixty
ratifications should be attainable and
in arelatively short time.

The promise of the Court s that it will
help toreduce human rights violations.
This is often presented as a question of
general deterrence. Theend of impunity
and the threat of punishment, itis said,
willdiscourage others from committing
similar offences. The premiseis difficult
toprove ortodisprove, butitis certainly
questionable. Is it realistic to conclude
that Hitler, Goering, Eichmann, Pol Pot,
Karadzic and Bagosora would have
been deterred by the threat of punish-
ment? Although deterrenceis certainly
somewhere on the periphery of interna-
tional justice, the core of the Interna-
tional Criminal Court may well have
more todo with the establishment of the
truth of major atrocities in circum-
stances where domestic courts are un-
able orunwilling toact. Forexample, the
principal contribution of the Nurem-
bergjudgment may wellbeits clarifica-
tion of the facts of the Nazi atrocities.
Nuremberg puts the truth of the Holo-
caustbeyond question, something that
continues to elude “historians.” The
Hagueis doing the same for Bosnia, and
Arusha for Rwanda. The Rome Statute
confirms the valuable accomplish-
ments of the tribunals at Nuremberg,
Tokyo, The Hague and Arusha, and
ensures that theirlegacies will continue.
Itis an historic step in the international
protection of human rights. m
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