New Directions for Refugee Determination and Protection in Canada

Abstract

Thisarticleis a review and analysis of the
Canadian government’s recent “white
paper” on immigration and refugee
policy and legislation. This review fo-
cuses on the proposals related to inland
refugee determination and protection.
Whilenoting anumber of positiveinitia-
tives in the document, the author ex-
presses concern about the future of
Canada’srolein refugeeprotectionin the
nextmillennium.

Précis

Cet article passe en revue et analyse le
récent «livre blanc» du gouvernement
canadien sur les législations et politiques
enmatiere de réfugiés et d'immigration.
Cetteanalyseconcentre sonattentionsur
les propositions formulées en matiere de
détermination et de protection des réfu-
giés intra-nationaux. Signalant un cer-
tain nombre d'initiatives positives dans .
ce document, I'auteur exprime malgré
tout son inquiétude sur I'avenir du role
du Canada en matiere de protection des
- réfugiés dans le prochain millénaire.

InFebruary 1998 the Canadian govern-
ment funded the chartering of an
airplane which returned a boat load of
192 Tamil asylum seekers to Sri Lanka.
Soon after theirboat was intercepted by
the Senegalesenavy off the coast of Sen-
egal, the Tamils were “voluntarily” on
their way home where they were all ar-
rested and heldin detention for several
weeks. Atleastone of these individuals
was subsequently rearrested and tor-
tured. In the only public acknowledg-
mentofthisinterdictionactionalmosta
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Implicit in the obligation to res
principle of non-refoulement is theneces-
sity toimplement adequate procedures
toidentify people whomay beat risk of
human rights violations if returned to
theirhome country. Sri Lankaisa coun-
try inwhich the arrest, abuseand torture
of Tamilsby state security forces contin-
ues tobe widespread.?

Meanwhile, here in Canada, the de-
portation of persons at risk, despite in-
tervention by Amnesty International,

have become increasingly co;
Current concerns include the imposi-
tion of a $975 “right of landing fee” on
every adultrefugee applying for perma-
nent residence, the thousands|of Con-
ventionrefugees ininterminablelimbo
because of “unsatisfactory” identity
documents’ or for security reasons,® as
well as the long delays and prcrcedural
obstacles - associated with| family
reunification. j
In1979,Canadaplayed alea di

decades-long war. While the| govern-
ment condemned the interception and
piracy of Vietnamese boats on the high
seas, itwas forging innovative partner-
ships with private groups across the
country toreceiveand support therefu-
gees. As a result of these efforts the
United Nations awarded the people of
Canada the prestigious Nansen Medal,

“in recognition of their major and sub-
stantial contribution to the cause of
refugees.” In 1989 the government es-
tablished theImmigration and Refugee
Board, principally in response to the
Singh case, a landmark decision by the
Supreme Court.” The Supreme Court
had ruled that fundamental justice re-
quired thatcredibility be determined on
the basis of an oral hearing. Refugees
and refugee advocates hailed the deci-
sionand thenewly constituted Conven-
tion Refugee Determination Division as
amajor step forward. Canada’s record
of respect for international human
rights standards and the Refugee Con-
vention in particular has been uneven,
however. The fundamental flaws in
Canada’s refugee determination sys-
tem lienotso much with the determina-
tion procedures, but with thebarriers to
access, the politicization of the appoint-
ments process and the competence of
Board members as well as the lack of
appeal on the merits of anegative deci-
sion. As for inland refugee protection
issues, the vastmajority of current con-
cernsemanate from governmentpolicy
initiatives that trace their genesis to the
early 1980s with the onset of globaliza-
tion and the push for international mi-
grationcontrol. Asbordershavebecome
increasingly porous to facilitate the
movement of goodsand capital, Canada
has been steadily embracing concomi-
tant restrictions on freedom of move-
ment for people, even as the official
rhetoric suggests otherwise.®

After completing a series of public
consultationsbeginning early in its first
term and more recently, in conjunction
with thelegislative review process initi-
ated inlate 1996, the federal government
finally unveiled its proposals for re-
form: Building ona Strong Foundation for
the 21st Century: New Directions on Immi-
grationand Refugee Policy and Legislation
(New Directions). Not quite the dramatic
institutional and legislative overhaul
recommended by the Minister’s advi-
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sory group in Not Just Numbers,’ never-
theless the document merits careful
scrutiny in a number of critical areas.
Whatfollowsbelow isabrief review and
reaction to the government’s proposed
directions for inland refugee determi-
nation and protection.!?

Compliance with Human Rights
Standards

New Directions proposes to adjust the
objectives of the Immigration Act to “re-
flect evolving values.” The new Act
would differentiatebetween the refugee
and immigration programs and clearly
set out the overall objectivesand compo-
nents of each program. New Directions
refers to protection decisions being
made with reference to Canada’s obli-
gations under the Convention Relating to
the Status of Refugees and “other instru-
ments to which Canadaissignatoryand
that relate to the life and security of the
person such as the Convention against
Torture.” The document fails to identify
compliance with the Canadian Charter of
Rights and Freedoms, the International Bill
of Human Rights and other relevant hu-
man rights instruments which Canada
hasratified as an overall objective, how-
ever. Rather than respect for human
rights, enforcementand theneed tobut-
tress Canadianborders appeartobe the
paramount objectives of New Directions.

It is time to end the incongruity be-

tween Canada’s work in the interna-
tional arena promoting compliance
withinternational and regionalhuman
rights treaties while failing to take the
necessary measures at home to imple-
ment the treaties the government has
ratified and pledged to uphold. As rec-
ommended by the Canadian Bar
Association, any person who seeks ad-
mission to Canada on either a perma-
nentor temporarybasis orwhoissubject
to removal proceedings should be ac-
corded treatment thatis consistent with
the Charter as well as Canada’s interna-
tional legal obligations.!! The new Act
should explicitly adoptand incorporate
allrelevantinternational human rights
standards, including the Beijing com-
mitments with regard to women, aglar-
ing omission in existing legislation.

»

1 .
Consolidated Decision Making

New Directions proposes to retain the
Convention Refugee Determination Di-
vision of the IRB and consolidate re-
sponsibility for decision making with
regard to refugee status and other pro-
tection claims within the Board. Implicit
in this proposal is the positive recogni-
tion thatall decisions with regard torisk
and protection should be made by an
independent, quasi-judicial tribunal.
Within the context of a single hearing,
claims should only be reviewed for pro-
tection on the basis of risk other than
that covered by the refugee definition
after therefugee determinationand there
should be a definitive decision on the
merits of the refugee claim in all cases.
This is critical in order to ensure that
access to the greater protection afforded
by Convention refugee status is main-
tained. It is also important in terms of
ensuring consistent jurisprudence in
this area.

Included in the section on consoli-
dated decision makingis a proposal for
pre-removal risk assessment, “in ap-
propriate circumstances.” Atthe outset,
itmustbe emphasized thatany consoli-
dation of decision making within the
IRBshould noteliminate the right of pre-
removal risk assessment to the full
range of individuals whomaynothave
made arefugee claimin thefirstplaceas
well as persons who may be subject to
removal on grounds of criminality or
threats to national security. Exclusion
of any class of persons from such a risk
assessment is inconsistent with Cana-
da’s international legal obligations, in-
cluding the Convention against Torture.
Consideration must be given to estab-
lishing transparent procedures by
which -the pre-removal risk assess-
ments areconducted and which comply
with international human rights stand-
ards as well as the basic principles of
fairness and due process.

Front-end Screening/Admissibility

The government proposes to engage
administrative officialsinmore compre-
hensive front-end screening of refugee
claimants. Yet existing eligibility crite-
ria are already inconsistent with the

Refugee Convention and the Convention
against Torture. TheIRBhas themandate
to Exclude undeserving refugees from

- protection, and that is where decisions

related to exclusion should be made.
Futthermore, front-end screening adds
a layer to the determination process.
y additional layers are resource in-
tensiveand necessarily producedelays.
To the extent that few claimants are ex-
cluded in the existing eligibility proc-
ess, amore efficient and just alternative
would be the immediate referral of all
cla%:s to the IRB for determination.

e existing definitions in the Immi-
gration Act relating to criminal and secu-
rity inadmissibility are far too broad
and the procedures currently applied
fail to respect international stand-
ards.}? New Directions fails to address
admissibility issues in the context of
Canada’s international legal obliga-
tions relating to refugees and others at
risk of serioushuman rights violations.
Rather than seeking ways toremedy the
significant deficiencies in existing pro-
cedures,!? the government s proposing
to add at least three new inadmissible
classes to the Immigration Act.* The
Refugee Convention itself recognizes a
government’s righttoexpel where there
isevidence that therefugeeisanational
security threat orhasbeen convicted of
a “particularly serious crime” and con-
stitutes a genuine public danger.’
However, even in those cases, an indi-
vidual can never be returned to a coun-
try where he or she faces a serious risk
of torture, disappearance or extrajudi-
cial execution. As recommended by
Amnesty International, decisions on
thesematters shouldbemadeby theIRB
and not, as is currently the case, by im-
migration officers and adjudicators.!6

Prescribed Time Frames

New Directions proposes to impose a
thirty day time frame formaking a refu-
geeclaim, subjecttoexceptionsin “com-
pelling circumstances.” Theimposition
of arigid time frame, whetheritis three
days (asrecommended in Not Just Num-
bers), thirty oreven three hundred days
violates international standards. The
Executive Committee of the Office of the
United Nations High Commissioner for
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Refugees has concluded that, “While
asylum seekers may berequired to sub-
mit their asylum requests within a cer-
tain time limit, failure to do so, or the
non-fulfilment of other formal require-
ments, should not lead to an asylum
requestbeing excluded from considera-
tion.”"” Canada is a member of the Ex-
ecutive Committee and supported this
conclusion at the time it was passed.!®
Aprescribed time frame willhavean
adverse impact on certain groups of
refugee claimants, particularly women
fearing gender-based persecution and
anyone with claims based on sexual
orientation. These groups are least
likely to be informed of their right to
make arefugee claim and often face for-
midable barriers in terms of accessing
thenecessary support and assistance to
initiate a claim. While current statistics
may confirm that the vast majority of
refugee claimants actually make their
claims withina thirty-day period, arule
which provides for exceptions only in
compelling circumstances will cer-
tainly result in serious injustice. A pre-
scribed time frame would prohibit or
certainly impede sur place refugee
claims yet the Refugee Convention recog-
nizes that protection may be needed
based on events that happen long after
apersonhaslefthome. Asanalternative
toa prescribed time frame, the existing
practice of requiring the refugee claim-
antto explain the reasons for any delay
in making their claim in the hearing it-
self should be continued. The claimant
has the burden of providing a reason-
able explanation for the delay and if
unable to do so, the claim may be re-
jected.
Second/Multiple Claims

New Directions includes a proposal for
the blanket elimination of the right of
accesstoarefugeehearing for all failed
refugee claimants whoreturntoCanada
after90 days. Such anarbitrary rule fails
to distinguish between those persons
. who have returned to Canada after 91
days versus those who have returned
after many years and a clear change of
conditions in their country of origin. It
fails to distinguish between those few
individuals who may indeed be abus-

ing a revolving door of refugee protec-
tion from those persons who are forced
to initiate a second claim after 90 days
due to the incompetence or absence of
counsel at their firsthearing, thelack of
anappeal process to adequately correct
mistakes made at the first instance, as
well as the restrictive provisions under
which arefugee claim canbere-opened
for consideration of new evidence.
Given the diversity and complexity of
factors which may result in persons
seeking toinitiate second refugeeclaims
in Canada, the existing practice of pro-
viding access to a full refugee hearing
and placing theburden on the claimant
to establish the basis of their second
claim should be continued. In the me-
dium term, the Board should collectsta-
tistics on the number of second claims
being processed and the acceptance
rates in relation to these claims. It is
likely that this information will obviate
theneed for an absolutebar to second or
evenmultiple claims.

Manifestly Unfounded Claims and
Safe Countries

New Directions proposes to give priority

to the processing of manifestly un-

founded claims. Yet “manifestly un-

founded” is a deeply flawed concept.

Refugee status determination requires

.extremely sensitive and individuated

assessments. The key to meeting the re-
quirements of the refugeedefinition very
often rests with evidence of a govern-
ment’s inability to protect a particular
individual. While the proposal for pri-
ority processing ismuchless draconian
than what has been adopted in many
European states and in the United
States, it is still problematic. The mani-
festly unfounded label would be highly
prejudicial to a fair assessment of an
individual’s refugee claim. In the ab-
sence of concrete details with regard to
how the “priority” might actually be
applied, it is important to emphasize
that all refugee claimants should have
equal access to a refugee hearing with
sufficient time to retain counsel and
preparefor their refugee hearings.
New Directions also proposes toiden-
tify “safe countries” of origin which
would constitute the basis for a mani-

festly unfounded designation. Yet, hu-
manrights violations occur thfoughout
the world. Even highly advanced,
democratic countries will produce bona
fide refugees from time to time. In fact,
there may be safe peoplebutthereareno
safe countries.!?

Ministerial Intervention

ThecurrentImmigration Act restricts the
right of the Minister of Citizenship and
Immigration to participate directly in
refugee hearings. Neverthelegss, in any
case where exclusion has been identi-
fied asanissue (i.e., onthebagis that the
claimant may have committed a war
crime or a serious crime
Canada), arepresentative of the Minis-
teris permitted tointervene and actively
oppose therefugee application. The ex-
isting limitation on ministerial inter-
vention is an important safeguard to
ensure that refugee hearings remain
non-adversarial. As noted by the Plaut
Report in 1985,
[Tlhe adversarial system gssumes
that there are conflicting interests to
be resolved by an impartial judge. In
refugee determination, there is not

" (or should not be) an ‘advetsary’ to
the refugee. There do not exist, as in

a civil suit, two parties with conflict-
ing financial or other interests; nor
arethere, asina criminal proceeding,
the interests of the state confronting
theaccused.?0

Rebuilding Trust, authored by James
Hathaway in 1993, confirms that in ac-
ceding to the Refugee Convention Canada
hasagreed asanationtoa
This implies that it is in
us to dispassionately

apply therelevantcriteriar

seeking either to promote o}

lenge the applicationspresey

... [W]e must not view refu

ants as opponents or thr

rather as persons seeking tginvoke a

right derived from international

law.2!

" For the vast majority of cases, the
participation of a Refugee Claims Of-
ficer in the hearing ensures that the tri-
bunal has adequate assistance in
questioning the claimant a}td provid-
ing a summary of relevant concerns at
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the conclusion of the hearing. Unre-

entis proposing aseries of
measures, including the prospect of
detention, aimed at addressing the is-
sue of improperly documented refugees.
These measures completely fail to ac-
count for the reality of the vast majority
of “undo¢umented” refugee claimants
arriving in Canada: people who come
from countries withno central authority
toissue dpcuments or countries where
the use of identity documents is limited
and confined primarily to male, upper
incomeresidents of urbanareas; people
whohave(fled withouthaving the time
to acquire a passport or other identity
documents; people who are unable to
acquire sych documents from the gov-
ernment as itis the very agent of perse-
cution that the refugee is fleeing. In the
face of expanded policing and interdic-
tion practices around the world, many
refugees fleeing persecution have no
option but to use false documents and
passports
Commenting on the requirement in
the current Immigration Act forrefugees
to provide satisfactory identity docu-
ments, the UNHCR noted that
recognized refugees ... are effec-
tively denied theright to family reun-
ion and|are not entitled to receive
travel documents, as provided in
Article 28 of the 1951 Convention.
Another|serious concern is that the
inability| to obtain permanent resi-
dence status can be a serious impedi-
ment to| integration in Canadian
society.? '

While refugees without permanent
residence| are protected from
refoulement, they face a myriad of
barriers that result in severe hardship.
Inaddition tofamily separation, access
to post-seqondary education, profes-
sional training programs and bank
loans for sthall businesses and in many
cases, evenemployment, is denied.

New Directionsjustifies the targeting
of improperly documented refugee
claimants under the rubric of maintain-
ing the safety of Canadian society. Yet
the government has provided no evi-
dence of widespread danger. The refu-
gee hearing itself provides an
opportunity for extensive examination
ofidentity issues. Refugee applications
are turned down if it is found that the
individual is not who he/she claims to
be. Nevertheless, mistakes canbemade.
For the few whomanageto obtain refu-
gee status on thebasis of misrepresenta-
tion orconcealment of any material fact,
proceedings canbeinitiated against the
particularindividual pursuant toexist-
ing provisions of the Immigration Act.
Given the extensive consultations be-
tween the Department and community
representatives over the past six years
with regard to this issue, the govern-
ment’§ manifest capitulation to an
agenda premised squarely on myths
and misconceptions about refugees is
particularly disturbing.?*

Undocumented Convention
Refugee in Canada in Class

New Directions proposes to reduce the
waiting period from five to three years
for refugees who are unable to obtain
identity documents by reason of the
absence of a central authority in their
country of origin. New Directions issilent
with regard to the plight of undocu-
mented refugees who are unable to ob-
tain dc}uments for other reasons. The

imposition of any waiting period and
the concomitant restrictions which it
entails|discriminate against people
who are without satisfactory identity
documents through no fault of their
own. The requirement for identity docu-
ments for Convention refugees and oth-
ers seeking landing in Canada for
risk-related reasons should be elimi-
nated. |

|
Decision Makers

New Directions proposes toimprove re-
cruitmentand increase transparency in
the selection process for decision mak-
ers, a proposal that is both sound and
long overdue. Toensure thatboth Cana-
dians and the refugee claimants whose

|

|
very livesiare at stake have confidencein
thelegitimacy and integrity of the tribu-
nal, the appointment and re-appoint-
ment process mustbedepoliticized. The
government should be encouraged to
introduce legislative amendments to
achieve these objectives immediately.
Representatives of non-governmental
organizations and the bar should be
included in a reconstituted appoint-
ments advisory committee.

Appeal on the Merits of
Protection Decisions

Current reform proposals do not in-
clude the introduction of a right to ap-
peal on themerits of arefused claim. As
recognized by both the UNHCR and
Amnesty International, the right to an
appeal or review is an internationally
accepted minimum standard for refu-
geedetermination. Asnoted in Not Just
Numbers, the inclusion of an internal
appeal mechanism is necessary for
maintaining procedural fairness, cor-
recting mistakes, and ensuring consist-
entinterpretations of thelaw, especially
given the potentially life threatening
consequences of an error in judgment.
The existing system of judicial review
with itsleave requirements and narrow
grounds for review is extremely restric-
tive and for this reason fails to provide
an effective remedy or substitute foran
internal appeal.

The Right of Landing Fee

New Directions fails to address the injus-
ticecaused by the Right of Landing Free,
amodern day “head tax” and the bur-
densome, non-refundable “processing
fees.” These up-front fees have a differ-
entialimpact on refugees from the South
where $975 very often represents up to
three years salary. The governmenthas
claimed the fee is not discriminatory
because it applies to everyone. Given
the disparities between refugees in
terms ofincomeearned, however, thefee
amounts to a regressive, flat tax that
violates fiscal fairness. Ithasimpeded
family reunification, forced people who
earn minimum wage to go hungry and
incited a proliferation of loan sharks.?
The Refugee Convention obliges states to
takeactive steps to facilitate the assimi-
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lation and naturalization of refugees
and to reduce as far as possible the
charges and costs imposed upon
them.? Instead of working to honour
this commitment, New Directions pro-
poses to levy an additional fee associ-
ated with a new permanent residence
card.

Theavailability of a governmentloan
program has done little to ameliorate
the hardships caused by the right of
landing fee. Many categories of refugees
and others seeking landing for protec-
tion related reasons have been deemed
“unlikely to repay” and denied the
loans. Single women with children are
disproportionately affected in this re-
gard. Concerns about the right of land-
ingfeehavebeenraised by theCanadian
Human Rights Commission? and the
National Action Committee for the
Status of Women. The United Nations
High Commissioner for Refugees con-
ducted a survey and found no other
country imposing such a fee on refu-
gees. EventheLiberal party itself passed
a resolution roundly calling for a
“reexamination of fee.” In light of the
success of the government’s deficit re-
ductionstrategy (the fee was originally
defended as a necessary “trade-off” to
preserve publicly funded settlement
serviceswhileat the same time address-
ing the goals of debt and deficit reduc-
tion), the government should be
encouraged to abolish the right of land-
ing fee and avoid the imposition of any
further costrecovery programs onrefu-
gees. The actual costs of other publicly
funded programs are not borne so dis-
proportionately by any narrowly de-
fined user group. Those costs are shared
by everyone and collected through the
tax system based on the principle that
those with the most resources contrib-
uteaccordingly.

Conclusion

It should be evident from the foregoing
review that the government’s New Direc-
+ tionsincludes anumber of positive pro-
posals, which if developed effectively,
stand to enhance meaningful protec-
tion for refugees and others at risk. At
the same time, however, there are dis-
turbing signals in the text of the propos-

als as well as in the gaps and omissions
which stand to chart a treacherous
course for refugees seeking protection
from Canada in the next millennium.
Mostominously, the paper’s proposals
to enhance interdiction, “to intercept
improperly documented peoplebefore
they arrivein Canada,”?®belies the gov-
ernment’s professed commitment to
refugee protection and suggests that
there willbe far fewer refugees arriving
atourborders in the years to come. New
Directionsmakesnoreference totheneed
for adequate safeguards to ensure that
people fleeing persecution will be as-
sured theirrighttoseek asylum. In fact,
as the case of the Tamils off the coast of
Senegal last year aptly underscores,
Canada already deploys a range of
measures that prevents refugees from
reaching safety. With the imposition of
visarequirements and carrier sanctions
tothe stationing of immigration officers
inairports abroad, vastnumbers of bona
fiderefugeesareincreasingly caught up
inaweb of migration controlmeasures
with devastating results.3
Letusrecall that many other western
countries receive more refugees than
Canada, bothin terms of absolute num-
bers and per capita. Asidentified by the
U.S. Commiittee for Refugees, year after
year, Germany, the United Kingdom
and the United States have each re-
ceived more refugee claimants than
Canada.?! The majority of the world’s
15 million refugees come from and re-
main in countries of the South. Over the
past few years the total refugee popula-
tion in Canada, including persons re-
settled from overseas as well as persons
who have made claims in Canada, has
represented between nine and eleven
percent of the country’s overall immi-
gration intake in any given year—for
1997 amere 34,689 persons.*2 In the face
of this reality the government’s chal-
lenge will be to honour and extend the
country’s international legal commit-
ments torefugees and othersin desper-
ate need of protection. Steps must be
taken to stanch the anti-refugee senti-
ment that has gained ascendancy with
the neo-liberal agenda over the past
decade. Canada can and should as-
sume a leading role in encouraging

states to eradicate the human rights vio-
lations that are the root caj
involuntary migration, while at the
same time preserving access to asylum.
For asylum, to paraphrase Atle Grahl-
Madsen, is the ultimate human right
when every other safegpard has
failed. m ‘
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