Dynamics of International Human Rights in Japan

Abstract

Starting with a preliminary eviluation
of Canadian human rights practices, the
author critically traces the deveJopment
of international human rights in Japan.
While the country has been affected fa-
vourably by the newly-emerging inter-
national human rights regime, judicial
reluctance to acknowledge the relevance
of human dignity leads the authgr to con-
clude that there is still a long way to go
in achieving the desired situation. The
articleends withacall for the aa;eptance
of treaty-based individual petz tion pro-
cedures, which in his view nipy effec-
tively induce the judiciary to open up to
the universal norms for the proﬂectzon of
human rights. :

Précis

Amorgant son exposé par une édaluation
préliminaire des pratiques canpdiennes
en matigre de droits humains,' ' auteur
procéde ensuite 4 un tracé critique du
développement des droits humains
internationaux au Japon. Alots que ce
pays a subit les effets favorables du ré-
gimeinternational des droits hmains de
récente émergence, on observe u%n certain
nombrederésistances juridiques a recon-
naitre la pertinence de la dignité hu-
maine. Ceci améne I'auteur du présent
articled conclurequ’ilyaencoreun long
cheminaparcourir avant d'atteindre une
situation acceptable dans ce dossier.
L'article se conclut sur une intitation
I'acceptation des procédures d'appel in-
dividuelles fondées sur de§ traités
internationaux. Selon I'auteur| une telle
invitation devrait encourager le secteur
juridiquea s’ouvrir aux normes univer-
selles en matiére de protection Hes droits
humains.

Kohki Abe, is a Visiting Researcher at nheCentre for
Refugee Studies, York University, dnd Professor
of Law, Kanagawa University,’ Yokohama,
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Kohki Abe

Some Reflections on Canadian
Practice

I am inclined to associate the phrase
“international human rights” with
Canada. If you ask me to name a few
people who encouraged me to go into
the field of international human
rights, without hesitation I would
name the late Canadian Justice Walter
Tarnopolsky first. Imethimin 1984 ata
summer session organized by the Inter-
national Institute of Human Rights in
Strasbourg, France. It was virtually the
firsttime thatThad everbeenexposed to
international human rights issues pre-
sented in such a systematic manner. At
that time, there was literally no ac-
knowledgment of that particular field of
law in the legal profession in Japan.

In the middle of the session, the
institute hosted a party to welcome
guest speakers and participants. Dur-
ing the party, I approached Justice
Tarnopolsky and thanked him for a
marvellous deliberation on the human
rights covenants. By word of praise, I
said to him, “How Iwish we could have
ajudgelike youinmy country whoisso
versed in international human rights.”
Apparently pleased, he replied: “Well,
why don’t you encourage national
judgesby writing and getting involved
inlitigations?” Iremember saying very
naively, “Yes, I will.”

Ithasbeen close to 15 years since that
encounter. Idonot thinkIhavebetrayed
my promise.Thaveactually written, and
got involved, in a number of human
rights litigations. The promise, how-
ever, isonly half-fulfilled. The otherside
of thepledgeisyettobemade good. We
have not yet succeeded in bringing up
judges in our judiciary who may be
qualified tofill the shoes of the late Jus-
tice Tarnopolsky, an unfortunate testi-
mony that international human rights
stillhavealong way to goin my country.

Having said that, I do not intend to
overly “flatter” Canada. WhenI setfoot

onCanadiansoil, somebodywarned me
that Canada is full of inconsistencies. I
amnotina positiontojudge whether the
word “inconsistency” best describes
this country. Nevertheless, having
spent the last few months in Toronto, 1
havecometorecognize thatyes,indeed,
this country isloaded with inconsisten-
cies, particularly in my major field of
concern, international human rights.
Let us look at the brighter side first.
On the international level, Canada
stands out foremostin setting and lead-
ing important humanitarian agendas.
Recent outstanding endeavours in-
clude the adoption of suchepoch-mak-
ing documents as the Anti-Personnel
Land Mine Treaty and the Statute of the
International Criminal Court. Concern-
ing international human rights, there
are very few countries, if any, that can
beatCanada in their commitment tocre-
ate and develop an international hu-
manrightsregime. Canadahas already
ratified six core humanrights treaties as
well as the first Optional Protocol to the
International Covenant on Civil and
Political Rights (ICCPR), the Refugee
Convention, the Genocide Convention,
etc. Whatimpressed me isnot the ratifi-
cation record per se, but the speed with
which Canada proceeded to be bound
by many of those documents.
Canadahas submitted many reports
tothehuman rights treaty bodies. Con-
trary to the widespread practice, as of
February 1998, only three Canadian re-
ports were overdue. To the pleasure of
theinternational human rights commu-
nity, moreover, when the initial report
was reviewed by the Human Rights
Committee in March 1980, the Cana-
dian representative told the Committee
that
inhis country’s opinion, the Commit-
tee’s questions and comments,
whether in the context of the Cov-
enant or of its Optional Protocol,
could have a significant impact and
help toincrease the understanding of
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the Stateslparties of their obligations
under the Covenant. The dialogue
between the Committee and States
parties was potentially one of the
most impprtant factors in the long-
term development of international
protection of human rights. (United
Nations 1980)

It seems to me that Canada hasbeen
duly faced with thechallenges posed by
the first Optional Protocol to the ICCPR
as well. Individual petitions filed
againstthe Canadian governmenthave
accounted for a substantial percentage
of the Human Rights Committee’s
caseload. Only Jamaica has had more
petitions filed against it. It is by no
means an lindication that Canada’s
human rights record is far below the
international standard. On the con-
trary, it may signify that the Canadian
publichasahigherlevel of awareness of
the ICCPRIand the Optional Protocol
than most dther countries. Most of the
cases submitted to the Committee have
been declared inadmissible or discon-
tinued. Canada was found in violation
of the relevant articles of the ICCPR in
seven caseb. Significantly, Canada re-
acted to some of those non-binding
“views “of ﬂ\e Committeeby amending
domesticlegislation.

On the domestic front, in addition to
the Immigration and Refugee Board’s
(IRB) human rights and gender-sensi-
tive asylum procedures, world’s atten-
tion has been attracted by the dynamic
jurisprudence demonstrated by the Su-
preme Court. In the words of Maxwell
Cohen and Anne Bayefsky (1983, 265
and 268), the Canadian Charter of
Rights and Freedoms of 1982 served as
a“bridge” between municipallaw and
international law. The most prominent
architect of that “bridge” hasbeennone
other thanthe Supreme Court. In spite of
built-in constitutional restrictions
against the direct application of trea-
ties, a significant number of human
rights treaties have been passionately
invoked—atleastuntil recently—by the
top court to reinforce its rulings. Itis as
if binding treaties were part of Cana-
dian law.

As is well known, one of the most
activeadvocates and promoters of inter-

national human rights in the judiciary
was Chief Justice Brian Dickson, whose
obituary caught my eye when Iopened
the morning paper on October 18 last
year. Asthe title of a eulogy by Osgoode
Hall Law School professor Allan
Hutchinson (1998) properly indicates,
Dickson was the “right choice at the
right time” for internhational human
rights law in Canada. Among many of
his legacies is the “Dickson Doctrine”
which finds clear expression in his dis-
senting opinion in Re Public Service
Employee Relations Act. The most rel-
evant part reads:
I believe that the Charter should
generally be presumed to provide
protection at least as great as that
afforded by similar provisions in
international human rights docu-

ments which Canada has ratified.
([1987] 1S.C.R.313,350).

Under his influence, the Supreme
Court, putting aside the prior “ambigu-
ity test” applied to international trea-
ties, vigorously explored new frontiers
of international human rights norms
whose activism found resonance in
some like-minded lower courts includ-
ing Tarnopolsky’s Ontario Court of Ap-
peal. This “Canadian judicial activism
toward international human rights” is
something you rarely witness in my
country, where the judiciary is truly
adamant in rejecting the permeation of
internationalhumanrightsintoitsown
“sphere of influence.”

However, there are some indelible
blemishes or scandals which tarnish
Canadian international human rights
record. What instantly comes tomind is
the flagrant disregard of the request
from the Human Rights Committee fora
stay of extradition to the United States
where the death penalty was waiting for
the author of the communication.
Canada seems curiously insensitive to
death penalty issues. [justwant toknow
why thechampion of human rights that
has already abolished capital punish-
mentatpeace-time, isyettoaccedetothe
Second Optional Protocol to the ICCPR
aimed at abolishing the death penalty.
In two extradition cases which finally
went to the Human Rights Committee,
even theSupreme Courtshowed insen-

sitivity i.n}not taking heed of interna-
tionalhuman rights arguments against
extraditing someone to a place where
that person could face execution.
Beyond the Supreme Court and a
handful of other like-minded courts, a
generaljudicial picture of international
human rights is very dim (see Schabas
1996). Few intellectual resources have

~ been mobhilized to acknowledge and

develop international human rights
standard$. My sense is that interna-
tional law: is not yet part of daily life in
the Canadian judiciary in general. The
“judicial activism” referred to aboveis
notubiquitous in the Canadianjudicial
scenery. .

Appallingly scandalous on the do-
mestic level is systematic negation of
“the otherhalf” of international human
rights: economic, social, and cultural
rights. The statement that Chief Justice
Antonio Lamer addressed to the Inter-
national Bar Association conference in
Vancouver on September 14,1998, was
quite indjicative of the local situation
regarding that category of rights: “This
clear statement, in an international in-
strument, [International Covenant on
Economig, Social and Cultural Rights],
is not matched by a correspondingly
clear provision in our domestic law.”
This was manifest confession by the
highest legal authority that Canadian
domestialaw isnoton par with interna-
tional human rights standards.

What } find shocking in this context
is that the Canadian common ethics of
sharing i increasingly imperilled by a
sharp, widening gap between the rich
and the poor. Notasingle day passesby
in Torontp without visual evidence that
this country is taking a path to social
crisis. Ani increasing number of home-
less people, the grave level of child pov-
erty, and recent doubling in the use of
food banks, all happen in this affluent
country. Importantly, they are not
brought aboutby accident, nor are they
aninevitable outcome of economic glo-
balization gone wild. They are the result
of delibetately executed policies. Every-
one knows thatdrasticwelfare cutsand
the withdrawal of both federaland pro-
vincial authorities from funding new
housingprojects arebehind the current
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crisis. What people are not aware of,
however, is that these measures are
deemed to be a serious violation of the
International Covenant on Hconomic,
Social and Cultural Rights (ICESCR) to
which Canadahasbeen a State party for
more than 20 years. Therdfore, for
Canada, a commitment to weélfare and
housing is definitely amatter 6f interna-
tionallegal obligation, notamére matter
of charity oreconomic policy. Itis unfor-
tunate that Canada has not résponded
to concerns expressed by the monitor-
ing body of the ICESCR, which exam-
ined the Canadian situationsffive years
ago. Itwas almost a forgone cbnclusion
that similar concerns were once again
formulated in stronger terths by the
samebody in December 1998, when the
new report was reviewed (United Na-
tions 1998a). ‘

Politics of Human Rights in
Post-War Japan ‘

In contrast to Canada, wherelthere has
been keen interest among policy-mak-
ers inhuman rights as a politically use-
ful tool to unify the otherwis¢ splitting
nation, Japan felt almost no nieed to in-
corporate into its policy the idlea of hu-
man rights. In fact, it was nét human
rightsbutadream of economi¢ develop-
ment that actually united the entire
state. The unifying factor was rein-
forced effectively by two myths: the
myth of government impeccability and
the myth of one ethnic nation. The
former implies that the government
never makes a mistake, whild the latter
implies that Japan is composed of only
one ethnic group: Japanese. Both are
none other than myths that did not cor-
respond toreality. Our governments did
make mountains of mistakes. There
were, and are, significant nymbers of
non-Japanese (not in terms of legal na-
tionality) living inh Japan. The largest
ethnic minority in our country are the
Koreans. Japanese live wiith such
indigenous peoples as Ainus and
Okinawans as well. All thesé¢ undeni-
ablefactswere putaside toadark corner
forpolitical convenience. Theénd result
was that people were led td unite as
Japanese and follow the “impeccable”
instructions granted by ouj? govern-

ment. Please let it be noted that when I

- say “government” in the context of Ja-

pan,Idonotmean cabinetministersand
other politicians. By “government,” I
mean elitebureaucrats and the unbeat-
ablebureaucraticinstitution. They have
been thereal policy-makers, and thatis
where all the political poweris concen-
trated.

Asaliving witnessbornand brought
up in Japan, I can say confidently that
the predominant values controlling
post-war Japanese society havebeen the
“spirit of harmony” and “economic ef-
ficiency.” On innumerable occasions, I
haveheard people say that “harmony”
is an indispensable part of Japanese
cultureand “efficiency “is our supreme
value without which our tiny “islands-
nation” would never survive in acom-
petitive world. These views are held
without persuasive grounds. Yet, for
policy-makers of a country which was
totally devastated and even bombed
with weapons of ultimate destruction
during the Second World War, it was
notnecessarily unreasonable to seteco-
nomic development as the primary na-
tional goal to be achieved. For that
purpose, the policy-makers had to mo-
bilize citizens as quickly and effectively
aspossible. Itwas in such a context that
the value of “harmony” was repeatedly
beatified and emphasized. I recall viv-
idly that our school reports up to high
schoolalways carried a “degree of har-
mony” measurement among a few
check-list items to assess students’ be-
haviour, althoughhow Iscored hasnow
slipped out of my memory.

The words “harmony “and “effi-

. ciency” may sound agreeable. Yet when

they are promoted (sometimes as cul-
ture) from above, you cannot take them
atface value. The problem was that they,
indeed, served tojustify the suppression
of what should have been the supreme
value of humanbeings: human dignity.
Human dignity played second fiddle
and always took abackseat to economic
development. Thus, human dignity,
evenhuman lives, were often sacrificed
for the sake of state construction and
economic prosperity. It was stressed
that respect for human dignity was
something luxurious that might be ob-

tained only after the national goal was
achieved.

I should say that the conspicuous
economic development of post-war Ja-
pan, which garnered the world’s eyes
and was often called a “miracle,” was
for along time plagued with consistent
and reliably attested pattern of gross
violations of human rights that fit the
requirements of the confidential 1503
procedures established by the UN hu-
man rights mechanism. These human
rights violations did not necessarily
take a blood-tainted, high profile form
like the mass killings in Cambodia or
enforced disappearances in Argentina.
They were “quiet.” Yet, they were the
inevitable result of systematicand wide-
spread state policy. The whole state
structure was mobilized to pursuestate
policy, therefore disregarding human
rights. The mostadvanced Constitution
of Japan—enacted in 1946—which de-
clared nobly the principle of human
rights with as many as 30 articles allo-
cated toembody the principle was virtu-
ally paralyzed, not only by thehands of
the governmentbutby those of thejudi-
ciary as well. Any reasonable person
would be surprised tolearn thatin more
than 95 percent of administrative litiga-
tions filed against the government, citi-
zen-plaintiffs have lost their cases.
There isno way to win against the gov-
ernment. [tisnoexaggerationtosay that
the judiciary protected the interests of
the ruling elites, not those of citizens.

What made things worse was the
international political context of the
Cold War, during which any serious
criticism of the government was re-
garded as anti-governmental, thus pro-
communist. That particular political
atmosphere worked enormously
against human rights advocates. After
all, inthe eyes of the governmentand, to
a great extent, in the eyes of the general
public, there were no non-governmen-
tal organizations (NGOs) in Japan.
There were only either Anti-Govern-
mental Organizations (AGOs) or the
so-called Governmental NGOs
(GONGOs). For “impeccable” policy-
makers, critical NGOs were simply un-
necessary. If you neededa citizens’
movement, itshould serve as an instru-
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menttohelp the governmentimplement
its policies. Only GONGOs could do
this. OtherNGOs were regarded as sim-
ply fads or dangerous elements, ob-
structing the smooth economic
development.

Article 34 of the century-old Civil
Code provides that no civil organiza-
tion may gain legal status (i.e., public
interest corporation status) without a
permit from a supervising bureaucratic
agency. There may belittle wonder that
only a few human rights NGOs have
everbeen granted legal status in Japan.
Even Amnesty InternationalJapandoes
not have legal status, thus it does not
exist legally in our society. I could
hardly believe my ears whenIheard an
official of the Ministry of Foreign Af-
fairs—the ministry that would be the
supervising agency—once say, “aslong
as themandate of Amnesty includes the
abolition of capital punishment it is
difficult to give legal status. No move-
ment against capital punishment may
be officially acknowledged, since it is
not in conformity with our Penal Code
legislating capital punishment.” The
treatment of human rights NGOs is in
stark contrast to that of the uncountable
number of GONGOs, which enjoy auto-
maticlegal status and tax receipts from
donations. .

Inretrospect, the entire citizenry was
literally taken hostage foreconomicde-
velopment. Women were given a fixed
role of taking care of household affairs
in addition to giving birth and rearing
children. Manifest discrimination pre-
dominated workplacesinemployment,
wage, promotion and retirement poli-
cies. There was no institutional support
for female workers to keep on working
once they gotmarried and had children,
which helped sustain “indirect dis-
crimination.” Gender discrimination
inculcated at school and in society col-
luded with the sheer lack of institu-
tional support toeffectively discourage
women from remaining in the public
domain. That women remained home
was considered sine qua non for men to
work around the clock as “company
warriors.” Equality clauses of the Con-
stitution were interpreted to allow for
different treatment between men and

women inaccordance with their “natu-
ral peculiarities.” Constitutional pro-
tection and the criminal code rarely
entered domestic spheres and rein-
forced the unequal power balance be-
tween the two sexes.

Children were treated as objects or
the property of parents, not bearers of
human rights. At school the “spirit of
harmony” was indoctrinated through
pseudo-militaristicmethods, including
occasional outdoor group marches. We
werenottaught the value of human dig-
nity, nor the importance of individual
liberty, but wereencouraged to sacrifice
ourselves for the sake of the group to
whichwebelong, tobecomeloyal work-
ers for companies that were the driving
force of economicdevelopment. Donot
be critical of authority, donot ask ques-
tions. Be compliant. That was the basic
message given to the would-be labour
work force at school. The mentally and
physically challenged were segregated
institutionally from the efficiency-ori-
ented schoolandsociety. They were out
of sight, therefore out of mind.

Two of the most “invisible” minori-
ties in Japan are resident Koreans and
indigenous Ainu. Under the prevailing
circumstances, these “heterogeneous”
elements turned easily into targets of
elimination simply because they were
alleged to disturbharmony and inhibit
smooth economic development. After
the Korean Peninsula was liberated

.fromJapan’s occupationin 1945, alarge

number of Koreans went back to their
homeland. For somereason, however,a
significant number of Koreans re-
mained. They would shape the greatest
majority of the alien populationin post-
war Japan. The basic policy of our
government was to control and eject
them: The Immigration Control Order
Actand the Alien Registration Act,both
introduced in the immediate post-war
period, were the twolegislative instru-
ments created tojustify this policy. Un-
der these laws, aliens (namely Korean
residents) were forced, with harsh
criminal sanctions, to carry alien regis-
tration cards at all times. They had to
renew theirregistration at certain inter-
vals by being fingerprinted, a practice
imposed otherwise only on criminals.

Renewal was not within their rightsbut
was at administrative discretion.
Equally important, no social welfare
was given to aliens with the under-
standing that they were not members of
oursociety. Governmental inaction was
supported by constitutional arguments
that social security should be guaran-
teed to aliens by countries of their na-
tional origin and not by the country of
residence; In fact, it was only a mere
theoretical possibility that resident Ko-
reans could ever receive social security
benefits from their governments. Thus,
they were left in legal limbo.

The Aihu used to live mainly in the
northern jpart of Japan, which is now
called Hokkaido, a territory annexed
forcibly toward the end of the 19th cen-
tury by the-then Japanese government.
The Ainu’s distinct culture and tradi-
tion wer¢ regarded as “uncivilized,”
hence strong institutional pressure was
exercisedito “civilize “them. [t wasmore
than a process of assimilation. Tousea
more confemporary term, it wasaproc-
ess of ethihocide and culturcide that we
witnessed.

Theentiresociety viewed Koreanand
Ainu cultures as something tobe eradi-
cated or at least altered. It was no coin-
cidence that a great majority of Korean
students| fearing to be identified as
such, didnot disclose their real names
in Japanese schools. People of Ainude-
scent had to face the same unwelcome
fate. Poligy-making elites did notinduce
the society to acknowledge multiracial
realities. Japanese society had to be
viewed ag monoracial, notfor thebenefit
of individual citizens but for the
maximization of state and macro-eco-
nomicadvancement.

International Human Rights
Opening Up in Japan

Modern Japan was initiated with the
Meiji Restoration in 1868, which was a
direct response to the gun-boat diplo-
macy of Western powers, particularly
the United States. Commodore M. C.
Perry came to Japan in armed black
ships and forced secluded Japan to
open up its seaports for foreign vessels.
His arrival was so threatening that it
was des¢ribed as the “Attack of Black
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Ships.” If you call that mc1det1t the first
“Attack of Black Ships,” then the sec-
ond “Attack of Black Ships” came in the
latter half of the 1970s. This time, boats
were equipped not with gun$ but refu-
gees. Indeed, the latter half of the 1970s
saw a massive flow of pedple from
Indochina following the contémporary
political changeovers. East Asla wasin
turmoil.

Asacountry which franhcally main-
tained the fiction of being a “ane-ethnic
nation,” Japan was not ready/or willing
to accept non-Japanese refugees from
abroad. Even temporary lariding was
rejected without a guarante¢ of living
expenses from UNHCR and ja guaran-
tee of admission froma foreigh country.
Itwas odd, however, that as the second
largest economic power in the world,
Japan remained so callous to refugee
problemsinher ownregion. Sfrong dip-
lomatic pressure was exetcised by
Western allies, again particilarly the
United States, to open up Japan’s soil to
those in need of help. For gebpolitical
reasons cloaked inahumanitarian coat,
ruling elites finally made up their mind
to accept Indochinese refugees. It was
proudly announced thatin 1978, Japan
accepted refugees from Vietnam for re-
settlement. Surely it was an epoch-mak-
ing incident for a country that never
failed to show hostile attitudes to asy-
lum-seekers. Yet, I must hasten to say
thatequally epoch-making was the total
number of Vietnamese the cquntry ac-
cepted in that year: it amoumted toas
many as three!

The dramatic policy changq toaccept
boat people from Indochinawas aclear
message that the Japanese government
would work hand-in-handi with its
Western allies in solving refugee prob-

lems, which were feared to spread the
“virus” of communism throughout
South East Asia. In that particular po-
litical context, Japan felt further pressed
tojoin the Western-made Refugee Con-
ventionregime. It was in 1981--30years
after the adoption of the document—
that Japan acceded to the Convention
Relating to the Status of Refugees to-
gether with its 1967 Protocdl. It was
originally intended to be a hollow dip-
lomatic gesture. As amatter of fact, the

Japanese governmentimmediately and
honestly announced that the country
had no intention of opening wide its
doors to asylum-seekers. Indochinese
refugees, whonumbered 10,000in 1994
when the special program to accept
them was terminated, were dealt with a
differentpolicy framework. Simply put,
they were permitted to stay inJapan due
to administrative discretion but not
given therights-based Convention refu-
geestatus. Gaining Convention refugee
status is as difficult as threading a nee-
dle in the dark (The Forum on Refugee
Studies 1996). Within the last five years,
the Japanese government recognized
only one asylum-seeker as a Conven-
tion refugee each year as opposed to
more than 10,000 a yearby Canada. The
year of 1998 was an exceptional one,
with more than ten asylum-seekers be-
ing granted refugee status in Japan.

Nevertheless, accession to the Con-
vention would turn out tohave a signifi-
cantimpact on our society. For the first
time in history, a procedure to deter-
mine refugee status was set in motion.
More importantly, in accordance with
the obligations imposed by the Conven-
tion, the governmenthadto changerel-
evant welfare regulations so as to
eliminate the infamous nationality
clauses. Resident Koreans were no
longer left alone outside the national
welfare scheme. They finally found
their place in it, although still insuffi-
cient. The fingerprinting requirement
was later eradicated as inhuman and
unnecessary. Prior and subsequent to
the accession to the Refugee Conven-
tion, Japan ratified two Human Rights
Covenants and the Women'’s Conven-
tion. The latter Convention brought
forth Equal Opportunity legislation to
eliminate rampant discrimination
against women in employment, al-
though this legislation was without
teeth. Clearly, human rights treaty re-
gimes ignited long-awaited institu-
tional changes.

More dynamic waves of influence,
however, came from UN Human Rights
machineries: the Commission on Hu-
man Rights; and the Sub-Commission
on the Prevention of Discriminationand
the Protection of Minorities. A young

Japanese UN human rights officer, Yoh
Kubota, helped “shrink” dramatically
the distance between Geneva and To-
kyo.Mr.Kubota, who died in 1989 while
onamission tonewly-independentNa-
mibia, encouraged Japanese human
rights defenders to utilize UN human
rights mechanisms such as the 1503
procedure and the non-confidential
1235 procedure to review human rights
situations in any part of the world. His
practical and strategic advice was wel-
comed enthusiastically by activists and
lawyers based in Japan, who, without
exception, had been suffocated by stiff
judicial inaction. The UN enjoys a spe-
cial significant political status in Japan
forhistorical reasons. Indeed, three pil-
lars of our foreign policy have been
alliance with the United States, co-op-
eration with neighbouring Asian coun-
tries, and contribution to the United
Nations. NGOs in Japan instantly
turned to human rights treaties and the
UN mechanisms to carve out “legiti-
macy” in their otherwise “anti-govern-
mental” activities.

The first result was obtained in the
middle of the 1980s when the repre-
sentative of Japan promised the Sub-
Commission that the government
would revise legislation to segregate the
mentally ill. A barrage of criticism had
been waged against the Japanese gov-
ernmentin theSub-Commissionregard-
ing that notorious law and ensuing
inhuman practices. It can be recalled,
incidentally, that when Japanmade her
debut in the UN Commission on Hu-
man Rights in 1982, there was no par-
ticularbureau in the Ministry of Foreign
Affairs in charge of international hu-
man rights issues. Mme Sadako Ogata
led the Japanese delegation in the 1982
UN Commission. It was the firstand last
time thatanon-diplomatled the delega-
tion; it was the first and last time thata
female representative led the delega-
tion. Since the Ministry of Foreign Af-
fairs established the Human Rightsand
Refugee Division in the middle of the
1980s, there has been no space for non-
diplomat intervention in the human
rights policy-making process.

After a short hiatus, increasing and
extensive attention began tobe paid to
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war-time reparation issues. Particu-
larly significant was an issue of “com-
fort women”—former military sex
slaves—a precursor to similar outra-
geous practices witnessed in the former
Yugoslavia and in Rwanda toward the
end of this century. The original stance
taken by our government was to keep
aloof from the “comfort” womenissue.
The government repeatedly said that
“comfort” stations (i.e., brothels) were
runby the private sector and had noth-
ing to dowith the government. Whena
document was unearthed establishing
that the military was involved in the
management of brothels, the govern-
mentchanged the official stance and ad-
mitted its involvement. What the
governmentdid notaccept waslegalre-
sponsibility. The gist of the govern-
ment’s argument is that all issues
arising from World War I wereresolved
by peace treaties concluded with rel-
evant countries. Moreover, Japan com-
mitted no international wrongs to be
legally blamed for (Government of Ja-
pan 1996).

Thegovernmentnow facesmore than
50 lawsuits from people who were
physically, mentally, and sexually
abused by the former Japanese Imperial
Army. Since 1992, incessant pressure
has been mobilized in the United Na-
tions toencourage the Japanese govern-
ment to assume legal responsibility. In
1996, the UN Human Rights Commis-
sion’s Special Rapporteur on Violence
against Women made public a special
report on Japanese “comfort women”
issues (United Nations 1996) after a
similar fact-finding report was released
by the International Commission on
Jurists (International Commission of
Jurists 1996). The UN Sub-Commis-
sion’s Special Rapporteur to study
sexual slavery under armed conflicts
reinforced, in' her 1998 report, the con-
clusions shownin prior reports (United
Nations 1998b). They all express in one
voice that what Japan did was against
internationallaw applicableat thetime
the inhumane acts were committed. In-
voked are international treaties to sup-
press white slavery, the International
Labour Organization Convention on
Forced Labour, customary interna-

tionallaw to prohibitslavery, and regu-
lations on land warfare. To the dismay
of the victims, theJapanese government
doesnotheed these internationally-ex-
pressed views. Nevertheless, one
should not overlook the effect of UN
mechanisms, which give undeniable
legitimacy to the activities pursued by
citizens in Japan while gradually
deligitimizing the government’s argu-
ment. Without the help of an interna-
tional human rights mechanism, this
process would not happen (Abe 1996).
Similarly, voices of the indigenous Ainu
are increasingly heard in the society
with the help of the Sub-Commission
and its pre-sessional Working Group
on Indigenous Populations.

Concurrent with war-time repara-
tion issues, the treatment of aliens in
detention is getting some attention. In-
stitutional reform broughtaboutby the
Refugee Conventionbenefited, though
insufficiently, “old-comer” aliens such
as resident Koreans. It came, however,
with the formation of a new hierarchy
among aliens. While observing the so-
cial advancement of “old-comers,”
“new-comer” aliens who landed in Ja-
pan in the 1980s and 1990s seeking
employment or protection are now in
social and legal limbo. Found illegal
underimmigration regulations, they are
in constant fear of detention and depor-
tation. What is really astonishing is the
treatment of those aliens in detention
centres. International human rights
NGOs such as Amnesty International,
Human Rights Watch, and the Penal
Reform International all agree with
Japanese human rights lawyers that the
condition in immigration and criminal
detention centresis truly inhuman and
deviates from international human
rights standards. There are volumes of
documents corroborating the statement
that systematic physical and mental
abuses have taken place in detention
centres (Amnesty International 1997).
Theseallegations are gradually brought
up in the UN mechanisms with a view
to holding the authorities accountable
for theirmisdeeds.

Thebattlefields have been stretched
from the UN bodies to human rights
treaty bodies. The conclusion of human

|

rights treaties has indeed given rise to
institutional changes. Yet they werejust
a tip of the'iceberg and definitely more
reform should be undertaken toliveup
to treaty standards. Unfortunately and
absolutely incorrectly, when Japan fi-
nally joinéd the Child Convention re-
gimein 19;@4, the governmentrefused to
revise any domestic laws, an attitude
inadvertehtly repeated the following
year when the country acceded to the
30-year-old Racial Convention. An ar-
ray of donestic legislation should have
been revised to observe international
obligations faithfully. With regard to
the Child Convention, NGOs passion-
ately compiled three “alternative” re-
portsand $ubmitted these tomembers of
thetreaty body prior to thereview of the
government’s report. They succeeded in
drawing but appropriate conclusions
from the Committee on the Rights of the
Child in June in 1998, in which thebody
firmly confirmed that children arebear-
ers of human rights (United Nations
1998c). The committee recommended
that the gbvernmentdeviseand imple-
ment a comprehensive action plan to
tackle abluses of children, including
sexual exploitation, a step the govern-
ment shduld and could have under-
taken at the time of ratification.
Thereview of statereportsisanever-
ending process. I can safely say that
NGOs are gaining expertise as they re-
view onereport after another. It is in-
creasingly difficult to exclude NGOs’
expertise from report-preparation proc-
esses. The social status of NGOs has
advanced incredibly in the meantime,
which s testified mosteloquently by the
enactment in March 1998 of new legis-
lation enguring legal status to any non-
profit civil organization satisfying
certain canditions. It overrides substan-
tially the above mentioned, century-old
feudalistic provision of the Civil Code.
Among themostimportant factors con-
tributingjto the advancement of NGOs’
social status is the highly-organized
and innovative activity they demon-
strated in the process leading up to the
1993 World Conference on Human
Rights ahd similar international con-
ferences.Thecollapse of the age-old gov-
ernment “impeccability” myth also
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elevated the position of NGOs. Manifest
failure of the ruling bureaucrats to over-
come currenteconomic crisismade their
reputation plummet. The “pne ethnic
nation” myth has been already putbe-
hind by the institutional acknowledge-
ment of different ethnic groups. We
suddenly find ourselves with no more
myths to reinforce the government-set
national goal of economicdevelopment.
More than anything, economjc develop-
mentitself canno morebe pyrsued asa
national goal in the present financial
situation. It is inevitable that the entire
system constructed for thatparticular
purpose is to be shaken. I poses an
unprecedented political and economic
crisis in Japan; however, it isia wonder-
ful opportunity to rebuild state struc-

ture soastobemorehuman-sensitiveor

human-friendly and in line With legiti-
mate Constitutional and international
human rights standards.

Fortified Judiciary

Legitimated by international human
rights movements, once segregated so-
cial groups are increasingly gaining
ground in society, which echpes in aca-
demic institutions. International hu-
man rights law is gradwally but
steadfastly permeating into finiversity
curricula as well. According to one
study conducted by an academic soci-
ety in1994, asignificantnumber of Japa-
nese universities and colleges—at least
more than 30—already had special
courses oninternational human rights,
a fact truly impressive given the abso-
lute paucity of interest encountered a
decadeago.In 1988, interestedl academ-
ics went as far as joining tagether to
establish the Japanese Association of
International Human Rights Law. Opti-
misticnotes,however, fade away at the
staunch gates of the judiciary. Interna-
tional human rights law is being in-
creasingly acknowledged in Japan, yet
it still has a long way to go mainly be-
cause ithasnot gained firm recognition
in the conservative judiciary.

The Constitution of Japan provides
in Article 98 (2) that “Treaties concluded
by Japan and established laws of na-
tions shall be faithfully observed.” This
provisionis widely recognized tomean

that binding international law, either
treaty or customary law, is part of Japa-
nese law, an interpretation shared not
only by mostacademics butby the gov-
ernment and judiciary. International
law is understood to be generally and
automatically incorporated into the law
ofJapan. Youdonotneed any process of
transformation as is required, with re-
gard to treaties, in Canada. The rank of
international law in the domestic legal
order is high enough to nullify any
conflicting statutory provisions. Inter-
nationallaw is inferior only to the Con-
stitution. This “warm” reception of
internationallaw by our Constitutional
system was driven by deep repentance
for the Second World War. The pream-
ble of the Constitution goes:

We, the Japanese people ... resolved
that never again shall we be visited
with the horrors of war ... do firmly
establish this Constitution. We ...
desire peace for all time ... and we
have determined to preserve our
security and existence, trusting inthe
justice and faith of the peace-loving
peoples of the world. We desire to
occupy an honoured place inaninter-
national society striving for the pres-
ervation of peace.

The spirit of international cooperation,
clearly expressed there, finds specific
expression in Article 98(2) and has in-
vited the high status of international
law in Japan’s legal system.
International human rights litiga-
tions started budding in the early 1980s,
immediately after the entry into force of
the Human Rights Covenants with re-
specttoJapan. Noted humanrightslaw-
yerKazuoIto (1990) reported in the first
issue of Kokusai Jinken (Human Rights
International), an annual report pub-
lished by the Japanese Association of
International Human Rights Law, that
among 57 international human rights
litigations pursued in the 1980s, the
ICCPR was invoked in favour of the
plaintiffs in only one case. He confessed
his impression correctly that the Japa-
nesejudiciary maintained a very nega-
tive attitude toward international
human rights, which was further am-
plified by thesheer lack of knowledge of
thelaw. Indeed, thereisnolack of cases

in which Article 26 of the ICCPR on
equality was literally subsumed in a
similar domestic equality clause with-
outgoing into any meaningful interpre-
tation of the article. In an extradition
case (1990), the Tokyo High Court irre-
sponsibly “passed the buck” to the ex-
ecutive branch by saying that the court
is not a human rights court capable of
examining a risk of human rights viola-
tions that might take place after extradi-
tion. In another widely publicized case
(1994), the Tokyo District Court aban-
doned itsbasicmandate ofjudicial scru-
tiny of administrative decisions by
incorrectly declaring that the determi-
nation of refugeehood isa highly politi-
cal act outside judicial review.

As an increasing number of litiga-
tions got in the dock, the government
advanced an argument to bifurcate in-
ternational law between self-executing
and non-self-executing norms, the
formerdeemed tobedirectly applicable
in court and the latter not. This blunt
American-born categorization, though
widely supported by international law-
yers, has no sound legal basis in our
system. Just like Constitutional and
statutory provisions, international
norms thathave domestic effects canbe
the basis of judicial judgments as long
as the procedural requirements set by
either the Code of Civil Procedures or
the Code of Criminal Procedures are
met. Wehavenever categorized domes-
ticlaws by referring to self-executing or
non-self-executing nature in our judi-
cial process. International law as a law
of Japanisentitled toreceive exactly the
same judicial treatment as other
domesticlaws. Therefore, thejudiciary,
faced with international law, should
not be disturbed by ambiguous “self-
executing” and “non-self-executing”
distinctions. Unfortunately, however,
American influence seems toostrong to
reject off-hand.

One political function fulfilled by the
bifurcation theory is that the interna-
tional standard is blocked from getting
into the domestic sphere. The elite bu-
reaucrats of the Justice Ministry, sup-
ported by mainstream conservative -
academics, cling to the idea that even

the ICCPR cannotbeinvoked directlyin
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court. They argue that the ICCPR as a
wholeisdesigned tobenon-self-execut-
ing as Article 2(2) requires State parties
to take “legislative” measures. In fact,
ourConstitutional system does notnec-
essarily require supplemental legisla-
tive measures toimplement the ICCPR.
The government’s exceptionally “de-
fensive” argument to keep international
human rights norms at bay is not ac-
cepted by the judiciary. The ICCPR is
judicially determined tobe self-execut-
ing, though it has been rare that the
document is directly applied or inter-
preted in favour of the plaintiff. On the
other hand, the ICESCR is repeatedly
given the judicial cold shoulder. In
1989, the Supreme Court denied a con-
creterightarising from theICESCR rely-
ing on Article 2 (1) of the document, a
view rejected by the subsequently for-
mulated General Comment No. 3 of the
Committee on Economic, Social and
Cultural Rights.

As we approach the end of the cen-
tury, however, we were blessed with a
few wonderful judicial outcomes (see
Japan Federation of Bar Associations
1997, 368-98). The Tokyo High Court
directly applied the ICCPR for the first
time in 1993. The right to have the free
assistance of an interpreter was recog-
nized directlybased on Article 14(f). The
Code of Criminal Procedure does not

guarantee sucharight. In1997, another.

High Court, confirming that any na-
tional legislation is null and void when
conflicting with international law, in-
terpreted prison rules so as to conform
with theICCPR asinformed by relevant
UN standards and principles. In the
same year, the Sapporo District Court
recognized the Ainu as an indigenous
peopleof Japan—thefirst timeever that
an official organ did this—and applied
Article 27 of the ICCPR in a case where
thelegality of the expropriation of Ainu
sacred land was at issue. Behind that
success were systematic endeavours by
bar associations to acquaint lawyers
withinternational human rights stand-
ards. With the Osaka Bar Association
taking thelead, theJapan Federation of
Bar Associations, a national umbrella
organization for practising lawyers,
hosted a variety of training programs

and lectures, delivered by nationally
and internationally renowned schol-
ars. Amodel application form forinter-
national human rights litigations is on
hand and is widely circulated.

In spite of some signs of change, the
judiciary in generalstill remains overly
cautious of international human rights
law. Afterall, thereare only ahandful of
cases in which international human
rights law played a meaningful role in
judgments and only in one or two cases
was it directly applied, betraying the
original Constitutional arrangement.
The judiciary seems all the more cau-
tious as it is currently inundated with
highly complex war reparation suits.
Hereagain, the governmenthangsonto
the bifurcation theory. In the Siberian
internment case, the government'’s in-
credibly narrow criteria for the applica-
tion of self-executing customary
international rule was accepted by the
Tokyo High Court, which stated in its
1993 judgment that

if a customary international rule is
not minutely detailed as to the sub-
stantive conditions on the creation,
existence and termination of a right,
the procedural conditions on the ex-
ercise of the right, and moreover, the
harmony of the rule with the existing
various systems within the domestic
sphere, and so forth, its domestic ap-
plicability cannot but be denied.

This was a formula to exclude interna-
tional customary rules from Japanese
courts effectively (Iwasawa 1993, 362).

Likewise, in the “comfort women”
case and other related litigations in
whichThavebeeninvolved, the govern-
mentargues thatallissues arising from
the last war have been legally resolved
by peace treaties and that no interna-
tional law rule invoked by plaintiffs is
categorized as “self-executing.” The
government insists that no cause for
action arises from relevant interna-
tional law. One controversial issue in
the Nanking Massacre case is the direct
applicability of Article 3 of the Hague
Convention of 1907 on Land Warfare.
Attorneys representing the victims ea-
gerly sought legal assistance from
abroad and obtained three expert
opinions fromreputed professors of in-

ternationgl humanitarian law-—Frits
of the Netherlands,
Christopher Greenwood of Britain and
Eric David of Belgium—all claiming
that the article is intended to give an
individual victim the right to seek mon-
etary ¢ ensation. I agree. The ordi-
nary meaning of the words employed,

its prepaﬁatory work and the subse-
quent pra¢t1ce, allsuggestthat Article3
is of such a nature. In addition, what I
had strongly emphasized as an expert
witness on international law in the To-
kyo District Court in July 1998, is that
Japan’s Constitution urges the judici-
ary toplay anactiveroletoavoid Japan
trampling on international obligations
(Abe 1998, 260-91).

Contemporary Japan is a continua-
tion of pre-war Impenal Japan. There
havebeenno serious endeavours made
to set the past record straight like what
occurred in Germany and South Africa.
War crimiinals have been at large in
mainstream society, having been
granted nationalhonoursas well as sxg-
nificant ykarly pensions. The “past” is
not yet passed in various sectors of the
society, i ucludmgthebureaucracy,leg—
islature, medical circles, and more im-
portantlythejudiciary. Admitting legal
responsibilities for war-time deeds in-
evitably shakes the very foundations of
theestablishment. Its impactis tremen-
dous. This is why I feel like restraining
myself frgm drawing an optimistic pic-
ture regarding the outcome of the war
reparation suits.

New Frontiers

Special dircumstances covering war
reparation issues aside, one wonders
why the t]apanese judiciary is so cau-
tious about international human rights
law. One simple answer is that the
judges dp not know much about it.
Moreove# thereisastrong institutional
sentimer#: toavoid uncertainties. There
appears fo be less tolerance inside the
judiciary for a “brave” judge jumping
into a yet unknown body of interna-
tional human rights law. In Japan, the
general ditizenry has been systemati-
cally induced toresistchange.Ina “har-
monious” society, there was little
accept e of dissidents; dev1ance was
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seen as threatening. An atmdj&sphere of
empiricism never prevailed (see van
Reenen 1997,483-91). Judgesare super-
elites of such a “conservative” society.
Evennow, whencitizens are getting rid
~ of institutionally-imposed “cultural”
behaviours, the socially-segregated ju-
diciary seems tobe faithful inmaintain-
ing the status quo. Their conservative
attitudeis further reinforced by alack of
knowledge aboutinternational human
rights law which is in the fqpefront of
social change.
Onemoreimportant factor is the un-
welcome “isolation” of the Japanese
judiciary. Toputitbluntly, the judiciary
istoomuch “inward looking.” Least felt
in their judgments is the sense that Ja-
panispartofthe mtematlona{l commu-
nity and that national law should be
resonant with international standards
The Supreme Court, or to be more spe-
cific its General Secretariat, dominates
the entire judicial institution| by wield-
ing power to decide the prompotion and
allocation of judges. There 14 no ques-
tioning of itas thereisno hlghbr author-
ity tosupervise the General Secretariat.
One suggestion to redirect t]ius overly
inward-looking tendency istgsecurean
institutional mechanism to review the
Supreme Court’srulings. That opportu-
nity willcome with the ratification of the
First Optional Protocol to the ICCPR.
Japanhasnotyetaccepted any treaty-
based procedures tohandlei I;lewdual
petitions. No one can submit to the
Human Rights Committee a claim
against the Japanese government
alleging violations of human rights
" under the first Optional Prot¢col tothe
ICCPR, which is yet to be ratified. The
Racial Convention’s similar procedure
has not been accepted by the govern-
ment. The ratification of the Torture
Convention is soon to be realized with
no commitment to its individual com-
plaintprocedure. Various reasons have
been presented to justify the govern-
ment’s inaction. Interestingly, there
oncewasanargument that theWestern-
invented, rights-based, quasi-judicial
system may not fit Asians who natu-
rally prefer non-judicial, conciliatory
types of conflict management. No hu-
manrights defendersagree. Itlookslike

]
i

the government has thrown away this
manifest “subterfuge.”

Currently, the government pro-
pounds two arguments for its inaction.
Oneis therisk thatthe procedure willbe
abused. What the government tries to
protectby thisargumentisnottheinteg-
rity of the international procedure, but
the interests of the national judiciary.
During a seminar on the first Optional
Protocol organized in Tokyoin summer
01997, a director of the Human Rights
and Refugee Division of the Ministry of
Foreign Affairs revealed that his divi-
sion was concerned about the flawed
practice of the Human Rights Commit-
tee in handling individual commu-
nications. We were told that his team
came up with “precedents” in which
individual communications were in-
correctly found admissible despitenon-
exhaustion of local remedies. If a
communication is inappropriately

processed in the Committee in contra- -

vention of its procedural rules while
still pending before national courts, it
would inevitably impair the fair admin-
istration of justice. This logic is directly
related to the second argument, which
says that theinternational petition pro-
ceduremay threaten theindependence
of the judiciary, an argument never
heard of inany one of the State parties to
the first Optional Protocol. So idiosyn-
cratic and hairsplitting, I am afraid the
government’sargumentsmay sooneror
later get trapped in a blind alley.
Clearly the government’s arguments
are subterfuge. There is no reasonable
ground in government’s argument
against the individual petition regime.
Equally clearis the government’s appre-
hension of possible impacts upon the
judiciary which hasbeen secluded from
international trends. Yet one should
know that the protection of human
rightsinJapan willneverbe institution-
ally complete withoutan assurance that
final rulings of the high-handed, “in-
ward-looking” top court are subject to
international scrutiny. It doesnotmatter
that the “view” of the Human Rights
Committee lacks formal binding force.
What counts is an institutional assur-
ance for international scrutiny. It will
surely motivate judges to redirect their

thinking to the abundant international
standards as were witnessed, though
limitedly, in such countries as Australia
and New Zealand (Mason 1997, 13).
.Strong voices are increasingly heard
in the society calling for ratification of
the first Optional Protocol. Virtually all
concerned NGOs, including the Japan
Federation of Bar Associations, Am-
nesty International, the Japan Civil Lib-
erties Union, and academicsjoining the
Association of International Human
Rights Law, are pushing the hesitant
government to takeaction. International
pressure to encourage policy changesis
constantly coming from the UN human
rights machineries and various human
rights treaty bodies. Thus, it seems al-
most inevitable for the government to
recognize that the first Optional Proto-
col is in existence not to shield elites’
interestsbutto protect the dignity of in-
dividual citizens. No one can precisely
predict when, but this is surely going to
happen. Only thencan weexpectatruly
dynamic and meaningfulnormative in-
terplay between national and interna-
tional human rights law in Japan. ®
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