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Introduction

This issue of Refuge provides a space
for both participants and faculty of the
1999 Summer Course on Refugee Issues
to share ideas on the broad themes re-
lated to the seven day intensive pro-
gramme. Now in its 8th year, the
Summer Course hosted a remarkably
diverse group of participants and fac-
ulty from around the world. In addition
to Canada, participants came from
South Africa, Uganda, India, Australia,
Belgium, Portugal, Germany, the United

Sharryn Aiken

Kingdom as well as the United States
and reflected the full spectrum of in-
stitutional, academic, legal and non-
governmental sectors. The papers in-
cluded in this special issue reflect the
diversity that is intrinsic to the course
itself.

Michael Bossinidentifies the current
issues or trends affecting refugees
around the world and highlights, in
particular, the increasingly restrictive
responses by governments in both the
North and South. Jason King provides
anindepth case study of Ireland’s poli-
cies, tracing the historical transforma-
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tion of a nation best known for its out-
migration to one that receives growing
numbers of refugees. King demon-
strates how an emergent discourse of
Social Darwinism and competition for
limited resourceshas manipulated pub-
lic opinion about asylum seekers and
refugees. In “Notes from the Field in
Kigoma” Paul Spiegel and Mani Sheik
contribute a public health analysis of
the conditionsinrefugee and displaced
persons camps in the “post-emergency
phase.” Spiegel and Sheik aim to ensure
that programsimplemented by NGOs in
the field aremore effectiveinimproving
the quality of life and addressing the
“post emergency” needs of camp resi-
dents. Liicio Sousa provides ashortnote
on the evolution of refugee policies in
Portugal. From the perspective of medi-
calanthropology, David Lumsden con-
siders the dimensions of “exile.”
Lumsden explores the current uses and
misuses of the diagnosis of “Post-trau-
matic Stress Disorder” and urges us to
avoid the presumption of pathology for
populations in exile. The last word in
this issue has been reserved for Iris
Almeida, who offers her reflections on
thenewly minted Statute of the Interna-
tional Criminal Court as a tool for en-
forcing international justice.
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Racism and Canadian Refugee
Policy

One topic which surfaced in a number of
sessions during the Summer Course was
the question of racism. Guest faculty
member Rudhramoorthy Cheran spoke of
the relationship between "race," labour
and migration and the extent to which
systemic racism continues to inform
exclusionary refugee policies,
particularly in settler societies of the
North. In this regard, Anthony Richmond
poses the following questions:
... are we creating a system of
global  apartheid based on
discrimination against migrants and
refugees from poorer developing
countries? Or are we simp ly acting
rational! y to protect the integrity
of our social systems and
harmonize our immigration poli-
cies? Will the emerging new world
order ensure justice and equality of
treatment for immigrants and refu-
gees, or will it create a system that
privileges some and deprives others
of their rights? 1
My contribution to this issue of Ref-
uge represents an attempt to elaborate on
Professor Richmond's concerns in the
context of contemporary Canadian
refugee law, policy and practice. After a
brief review of the historical record, the
focus of this inquiry will be the defining
elements of the refugee program, the
impact of selected Supreme Court of
Canada decisions in the area of refugee
law as well as the current agenda for
legislative and policy reform.

Canada's Historical Record One
of the central myths of our national
identity is that Canada is an egalitarian,
pluralist society free from the scourge of
racism that exists in the United States
and throughout most Western societies.
Indeed, the Commission on Systemic
Racism in the Ontario Criminal Justice
System noted that racism has "a long
history in Canada™ and remains a de-
fining feature of Canadian society.2
While the primary focus of the provincial
study was the criminal justice system, the
commissioners emphasized that
"(rJacismhas shaped immigration to this
country and settlement within it.. .~3 The
Immigration Act of 1910 gave

Cabinet wide discretion to exclude pro-
spective immigrants on the basis of "race™
and circumscribed the power of the courts
to review any decision of an immigration
officer (including decisions concerning
which  "races” could be deemed
genetically unsuitable and therefore
excluded) by a privative clause.* Among
measures adopted to deter immigrants
from Asia and other "alien™ parts of the
world in the early part of this century, the
federal government imposed a
"continuous  journey  rule"  which
permitted entry to only those persons who
arrived in Canada from "one continuous
journey" and "through ticket" from their
country of origin.® The explicit racism of
the government's immigration policy was
reinforced in the reasons provided by a
judge of the British Columbia Court of
Appeal when he dismissed a challenge of
the continuous journey rule:
Better that peoples of non-assimila-
tive- and by nature properly non-
assimilative-race should not come
to Canada, but rather, that they
should remain of residence in their
country of origin and do their share,
as they have in the past, in the
preservatlon and development of
the Empire.®

A combination of law and policy
aimed at sustaining the British character
of Canada and excluding those who were
deemed incapable of contributing to the
government's assimilationist project of
nation building was rebponsible for a
relatively static population of racialized
groups in Canada through to the 1950s.
Census figures indicate that prior to 1961,
only 3 % of immigrants were persons of
colour. ’

The Contemporary Context
Canada became a signatory to the United
Nations Convention relating to the Status
of Refugees in 1969. In 1972 the
government welcomed Ugandan refugees
of Asian ancestry fleeing the barbarism of
Idi Amin and the next year, thousands of
Chileans who sought refuge after
Pinochet's coup. In 1978 a new
Immigration Act came into force,
described by Kelly and Trebilcock as the
beginning of a new era of Cana-
dianimmigrationlaw.® For the first time
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the objectives of Canada’s immigration
policy were explicitly spelled out. These
included the attainment of Canada’s
demographic goals, promoting family
reunification, upholding Canada’s hu-
manitarian tradition with regard to
refugees and displaced persons and
fostering the development of a strong
economy. Enshrined in the preamble,
the Act recognized the need to, “...en-
sure that any person who seeks admis-
siontoCanada oneithera permanentor
temporary basis is subject to standards
of admission that do not discriminate
on grounds of race, national or ethnic
origin, colour, religion or sex.” ¢

The new Act created four classes of
immigrants: refugees, family class, as-
sisted relatives and independent immi-
grants, each of which would be selected
separately. The incorporation of key
provisions of the Refugee Convention
directly into the Immigration Act was
animportantmilestone.!® The elimina-
tion of the language of discrimination
and racism that had characterized
Canada’s immigration law since the
first immigration bill was passed in
1869, together with the express com-
mitment to values of universalism and
equality appeared to represent a para-
digmatic shift. Yet despite these lofty
ideals, systemic racism persisted in
Canadian refugee policy and practice.
Assuggested by Simmons, the govern-
mentmerely shifted from aneo-colonial,
racist immigration strategy to one
which could be described as “neo-rac-
ist” - one which “reveals significant
racistinfluences and outcomes withina
framework that claims to be entirely
non-racist.”1?

Since the overhaul of Canada’s im-
migration program in 1978, Canada
opened its doors to thousands of
racialized refugees from “non-tradi-
tional” source countries in Africa, Asia
and the Americas. In 1979, Canada
played aleadingroleinresettling tens of
thousands of Vietnamese refugeesin the
aftermath of a decades-long war. As a
resultof these efforts the United Nations
awarded the people of Canada the pres-
tigious Nansen Medal, “in recognition
of their major and substantial contribu-
tion to the cause of refugees.” However,

Canada’s record of compliance with
international human rights standards
and the Refugee Convention in particu-
larhasbeen uneven. The government’s
responsiveness torefugee crisesaround
the world has frequently been informed
by geo-political considerations and rac-
ismratherthan respect for international
legal obligations and the spirit of hu-

‘manitarianism which the Immigration

Actallegedly enshrines.

Refugee Resettlement

While human rights tragedies were
unfolding in the apartheid regime of
South Africa, in Sudan, Ethiopia, the
Great Lakes region and more recently,
Sierra Leone, Canada has resettled no
more than 1,000 refugees from all of
Africa in any year since the 1980s. The

distribution of Canadian visa posts .

around the world and the allocation of
resources to these offices continue to
reinforce these trends. In 1998 there
were only four immigration offices to
service all of sub-Saharan Africa.!3
The current rules for selecting refu-
gees from abroad make use of “estab-
lishment criteria” as defined in the
pointssystem for selecting skilled work-
ers. In addition to demonstrating that
they are at risk of persecution as a con-
vention refugee or are facing a refugee-
like situation, applicants must convince
a visa officer that they will be able to
adapt to life in Canada and will be able
to successfully establish themselves
within one year of arrival.1* Subjective
and highly discretionary considera-
tions with regard to the refugee’s “per-
sonal suitability” frequently supplant
the assessment of the refugee’sneed for
protection. Despite widespread criti-
cism of the government’s refugee reset-
tlement program,’® the government is
committed tomaintaining the establish-
ment criteria in overseas selection.®
Officials suggest that a more “flexible”
approachmaybeadopted withrefugees
needing todemonstrate the potential to
establish within three years rather than
the current one year.”” Nor does there
appear to be any intention of eliminat-
ing the nine hundred and seventy five
dollar “Right of Landing Fee” imposed
on all adult refugees and immigrants

since 1995. The fee, resonant of the Chi-
nesehead taximposed in the earlier part
of thiscentury, hasbeen defended by the
government as “a small price to pay to
come to the best country in the world”
and necessary to offset at least some of
the costs of settlement programs (argu-
ably, the success of the government’s
deficit reduction strategy makes this
argumentless persuasive in 1999). The
government claims that the fee is not
discriminatory becauseitapplies toeve-
ryone. Yetgiven thedisparitiesbetween
Canadian currency and currencies in
the South as well as between the rich
and the poor in most countries of the
world, the fee amounts to a regressive
flat tax that violates fiscal fairness.!8
While statistical data is unavailable,
there is anecdotal evidence to support
the contention the among thosedispro-
portionately impacted by this modern
day head tax are racialized refugees
from the South, where the fee very often
represents up to three years salary.®
For 2000 the government is project-
ing thatrefugees will representapproxi-
mately 12 per cent of total immigration,
consisting of 7,300 government assisted
and 2,800 to 4,000 privately sponsored
refugees as wellasbetween 10,000 and
15,000 refugees who will arrive in
Canada on their own and successfully
proceed through the in-land determina-
tion system.? The current system for
selecting refugees from abroad has re-
sulted in systemic discrimination for
poor refugees from poor countries (a
population that is largely, if not exclu-
sively, racialized). It is in this context
that Canadian visa officers routinely
reject urgent and deserving protection
casesreferred by legal officers from the
United Nations High Commissioner for
Refugees. It deserves mention in this
regard that neither the Canadian Hu-
man Rights Actnor the Charter of Rights
and Freedoms apply to visa officer deci-
sions outside of Canada.?! In the ab-
sence of any independent monitoring
mechanism, the Department of Citizen-
ship and Immigration’s most signifi-
cantsphere of activity isalmostimmune
from scrutiny. The Department is the
only Canadian authority that has the
power of arrest without the concomitant
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safeguard of civilian oversight or re-
course to Charter remedies. Complaints
about racist treatment by immigration
officers are supposed to be addressed
by the very department thatis the subject
of the complaint.??

The Supreme Court and Refugees
in Canada

In 1985 the Supreme Court released its
decision in Re Singh and Minister of Em-
ployment and Immigration and 6 other ap-
peals,®® holding that where a serious
issue of credibility is involved, funda-
mental justice required that credibility
be determined on the basis of an oral
hearing. Wilson]. found that the system
for determining refugee status inside
Canada failed to meet the procedural
guarantees of section 7 of the Charter of
Rights and Freedoms. Prior to Singh
refugee claimants did not have an oral
hearing or an opportunity to address
the evidence the government might
have withrespectto their claim. Instead
they recounted the events that led to
their departure from their country of
origin in an examination under oath
with an immigration officer who then
forwarded the transcript of that exami-
nation to the “Refugee Status Advisory
Committee”, whichmade a decision on
the claim withoutever hearing from the
claimant. Three of the sixjustices in the
Supreme Court’s ruling in Singh con-
firmed thateveryone presentin Canada
as well as anyone seeking admission at
aportofentry wasentitled to protection
of the Charter.2 Refugee advocates and
lawyers celebrated the decision and
eachyear continue tocommemorate the
date of the decision’s release in April as
“Refugee Rights Day” across the coun-
try.Inthe short term, theimplications of
Singh were quite dramatic. The govern-
menthad to spend millions of dollars to
set up a refugee determination system
thatincluded procedures for a full oral
hearing and the right to counsel. Pursu-
ant to Bill C-55, which established the
Immigration and Refugee Board, refu-
gee claimants inside Canada were now
afforded a “quality” status determina-
tion by an independent, quasi-judicial
tribunal. Developments in the wake of
Singh, however, clearly demonstrate the

extent to which legal victories so easily
slide intoirrelevance. In the aftermath of
the decision the government took swift
steps tolimitaccess to therefugee deter-
mination systemby limiting the appeal
rights of claimants in Canada, and in-
creasing measures of interdiction to
ensure that fewer refugees actually
reached Canada in the first place. Intro-
duced in 1987, Bill C-84, known as the
Deterrents and Detention Act, author-
ized the government to turnaway ships
in the internal waters of Canada, the
territorial seas or twelve miles beyond
the outer limit of the territorial waters
when there are “reasonable grounds”
for believing the vessels are transport-
ing anyone in contravention of the Act.
Another provision of the Billmadeitan
offence to assist anyone to come to
Canada who was not in possession of
proper travel documents, regardless of
whether they were bona fide refugee.
Transportation companies were subject
to fines (or technically levied adminis-
tration fees) if they broughtany improp-
erly documented passenger into
Canada. Since 1990 the governmenthas
maintained an “enhanced control strat-
egy”, consisting of a network of immi-
gration control officers stationed
around the world to prevent migrants
without proper documents fromreach-
ing Canada.

In 1992 the Supreme Court narrow-
ed the application of Singh in the case of
apermanent residentseeking to chal-
lenge a provision which denied an
appeal on“humanitarian and compas-
sionate grounds” toresidents who were
ordered deported for organized crimi-
nal activity. Sopinka J. held that “the
most fundamental principle of immi-
gration law is that non-citizens do not
have an unqualified right to enter or
remaininthecountry.”? Ayearlater, in
Dehghaniv. Canada, the Supreme Court
extended the citizen/non-citizen dis-
tinction in holding that the questioning
of a refugee claimant in a “secondary
examination” attheborder was equiva-
lent to the routine procedures to which
any non-citizen seeking entry was sub-
ject. Consequently the implied compul-
sion and questioning did not constitute
detention within the meaning of the

Charter and did not attract any proce-
dural rights to due process or the right
to counsel.?5 As a result of this ruling,
statements made by refugee claimants
at the port of entry in the absence of
counsel were increasingly introduced
in the refugee hearing. For some deci-
sion makers, these “prior inconsistent
statements” were considered compel-
ling proof of a claimant’s lack of cred-
ibility, regardless of the circumstances
under which theevidence was obtained
and even in the face of indications that
the claimanthad misunderstood ques-
tions posed by the immigration officer.
In the same year amendments to the
Immigration Act(Bill C-86) were intro-
duced which centred on abuses to the
system by outsiders. Included in the
package of amendments was a provi-
sion which required convention refu-
gees to produce “satisfactory” identity
documents in order tobe landed.?”
Prior to the passage of Bill C-86, the
Immigration Actexempted convention
refugees from the requirement to pro-
videidentity documents. Among those
disproportionately affected by the new
requirementhavebeen Somalirefugees.
Since the collapse in 1991 of the Siyad
Barreregime in Somalia, there hasbeen
no central government and thus no in-
stitutions to issue identity documents.
The last legal Somali passports were
issued in 1989 and by 1994 all of the
valid Somali passports had expired.
Evenbefore the collapse of the govern-
ment, however, a large majority of the
population did not register their births,
marriages ordivorces, a cultural reality
that is shared by many other countries,
especially in Africa. 28 Three years after
Bill C-86 was implemented, in a pro-
fessed efforttoaddress community con-
cerns, the government set up the
“Undocumented Convention Refugee
in Canada Class”, imposing a manda-
tory five year waiting period on all So-
mali refugees seeking permanent
residence. The five year period is calcu-
lated from the date of receiving a posi-
tive decision from the Immigration and
Refugee Board, with the result that the
total period of time that “undocu-
mented” refugees have to wait prior to
landingis atleast seven years. Thereare

Refuge, Vol. 18, No. 4 (November 1999)

© Sharryn Aiken, 1999. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



currently some 13,000 refugees, prima-
rily Somali women and children and a
comparatively smaller group of Af-
ghans, inlegallimboasadirectresult of
the identity document requirement.?
While protected from refoulement, refu-
gees without landed status are unable
to be reunited with family members
whom they would have otherwise been
able tosponsor, or even leave the coun-
try for the purpose of a temporary visit
in another country. Due to the age re-
strictions of the family class sponsor-
ship program (subject to a few, narrow
exceptions, dependent children can
only be sponsored when they are under
19 years of age), parents whomay have
been forced to leave children behind in
refugee camps in an effort to secure
safety for themselves and their family in
Canada, will never be able to sponsor
any child who wasovertheage ofeleven
yearswhenleftbehind. Inaddition refu-
geesinthe“Undocumented Refugeesin
Canada Class” are denied access to
post-secondary education, profes-
sional training programs, bank loans
for small business and in many cases
even employment. These restrictions
have produced the social marginali-
zation of a whole community of refu-
gees. Both the United Nations High
Commissioner for Refugees and the
United Nations Committee on Eco-
nomic, Social and Cultural Rightshave
expressed concern about the plight of
thousands of convention refugees in
Canada who have been denied perma-
nent residence status. ¥

The government hasjustified section
46.04(8) and later, the Undocumented
Convention Refugee in Canada Class,
using the rhetoric of maintaining the
safety of Canadian society, suggesting
that withoutidentity documents, there
isno way to confirm whether ornot the
refugee is a war criminal or a terrorist.
Former Citizenship and Immigration
Minister Lucienne Robillard stated
somewhatequivocally that these meas-
ures are about “balancing risk to
Canada againstcompassion.” Yet there
is no evidence of widespread danger.
The refugee hearing itself provides an
opportunity for extensive examination
ofidentity issues. Refugee applications

areroutinely turned down if itis found
that the individual is not who she or he
claimstobe. Prior tolanding, every refu-
gee is routinely subjected to a security
screening process conducted by the Ca-
nadian Security Intelligence Service.
For the few whohave managed to obtain
refugee status on thebasis of misrepre-
sentation or concealment of any mate-
rial fact, proceedings can be initiated
against the particular individual pur-
suant to existing provisions in the Im-
migration Act.

In1998 the Supreme Courtof Canada
had another opportunity to consider the
question of refugee rights, this time in
the context of the interpretation of the
“exclusion clause” set out in Article
1F(c) of the Refugee Convention. Mr.
Pushpanathan was a Sri Lankan na-
tional who had been convicted in
Canada of conspiracy to trafficinanar-
cotic. The government sought to deny
him refugee protection on thebasis that
drug trafficking was against the “pur-
poses and principles of the United Na-
tions” and therefore within the ambit of
the grounds set out in the Refugee Con-
vention for exclusion. The Court held
that even though international drug
trafficking was an extremely serious
problem that the United Nations had
taken extraordinary measures toeradi-
cate, in the absence of clear indications
thattheinternational community recog-
nized drug trafficking as a sufficiently
serious and sustained violation of hu-
man rights as toamount to persecution,
individuals should not be deprived of
the essential protections contained in
the Convention for having committed
those acts. Bastarache J. emphasized
that the “overarching and clear human
rights objectand purpose” was theback-
ground against which interpretation of
individual provisions of the Refugee
Convention should take place.?!

The Pushpanathan case is a good ex-
ample of ahow aseemingly progressive
decision can be rendered relatively
meaningless as a result of the broader
political context. While Mr. Push-
panathan’s case was wending its way
to the Supreme Court, rules imple-
mented pursuant to Bill C-86 estab-
lished a system of refugee eligibility

determination which gaveimmigration
officers the power to exclude refugee
claimants based on recognition in an-
other country and broadened grounds
of criminality accompanied by certifica-
tion as a “public danger.” In addition,
claimants who came to Canada by way
of a prescribed “safe third country”
were tobe inadmissible, ameasure that
would have a disproportionate impact
onnon-Europeanrefugees whoare sub-
ject to Canadian visa restrictions and
the lack of direct routes to Canada (al-
thoughnosafe countrieshavebeen des-
ignated to date). What the Court
afforded in terms of procedural protec-
tion to refugee claimants at the stage of
the status determination hearing — the
rightnottobe excluded from considera-
tionasarefugee, oncedetermined eligi-
bleby animmigration officer tomakea
refugee claim, had already been ad-
dressed at the front end of the process.
Section46.01(1) (e)(i) of the Immigration
Act authorizes immigration officers to
find any refugee claimant ineligible to
claim refugee status based on being
criminally inadmissible and includes
withinits ambit persons whohavebeen
convicted either in Canada or another
country of an offence thatis punishable
by atermofimprisonmentof tenyearsor
moreand are designated by the Minister
as a “public danger.” Should Mr.
Pushpanathan attempt to seek asylum
in Canada today, it is likely that an im-
migration officer would deny him ac-
cess to the refugee determination
system. There would benoappeal from
that decision - just judicial review on
narrow, restrictive grounds. Evenif an
individual could establish that there
were substantial grounds for believing
that they were at risk of torture if re-
turned to their country of origin (the test
set out in the United Nations Conven-
tion against Torture), the government
may acttodeport them withoutaccessto
arefugee hearing. In the past few years
the deportation of persons atrisk of tor-
ture and other serious human rights
violations has become increasingly
common.?? The African Canadian Le-
gal Clinichas documented thatthe com-
mondenominator among persons who
havebeen subjecttoremovalbased ona
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public danger opinion is that they are
members of racialized groups.®

The Current Agenda for
Legislative Reform

“New Directions”, the government’s
white paper released in January 1999,
reinforces and extends the govern-
ment’s apparent preoccupation with
security. Apart from the modest pro-
posal to reduce the waiting period from
fivetothreeyearsfor the Undocumented
Convention Refugeein Canada Class, a
series of new measures have been rec-
ommended aimed at addressing the
“problem” of undocumented refugees.
These measures include enhanced in-
terdiction to intercept “improperly
documented” peoplebefore they arrive
in Canada, increased disembarkation
checks as passengers leaveaircraft, col-
laboration with other countries to de-
velop a system of data collection on
illegal migration and the prospect of
detention for refugee claimants who
refuse to “cooperate” in establishing
theiridentity. In theintroduction to this
section of the white paper the govern-
ment describes the current situation:
In reaffirming its commitment to an
open immigration system and to the
protection of refugees, the govern-
ment wishes to ensure a sound immi-

gration and refugee system that is
not open to abuse.

Canada, together with other major
Western industrialized countries, has
committed to developing a multi-dis-
ciplinary and comprehensive strat-
egy to address the common problem
of illegal migration.3

What seems clear from the foregoing
is that despite a stated commitment to
refugee protection, the government’s
agenda for reformis predicated on stere-
otypes of refugees as criminals and
threats to the security of Canada.®®> More
specifically, the proposals reinforce the
myththat refugee claimants who arrive
with forged documents (often the only
feasible way for anindividual to escape
a situation of danger and travel to a
country of asylum) or “unsatisfactory”
documents (i.e.. that do not conform to
Western standards), are “queue jump-
ers” and not genuine refugees.® Apart

from arefugeeintake that has remained
relatively constant over the pastdecade,
representing between nine and twelve
percent of the country’s overall immi-
grationlevelsinany givenyear,% there
is no evidence that Canada has an ille-
galmigration problem that could possi-
bly account for the measures suggested
inthe white paper. The arrival this sum-
mer of 590 Chinese migrants on boats
from Fujian province sparked anational
debate reminiscent of the controversy
surrounding the arrival in 1986 of a
group of Tamils from Sri Lanka off the
coast of Newfoundland and then, the
following summer, aboatload of refugee
claimants from India.®® Back in 1987
Parliament had been called into a spe-
cialemergency session tointroduce the
Detention and Deterrents Act.Inanad-
dress to the Canadian Club in Vancou-
ver in September this year, Minister
Caplan acknowledged that she shared
the frustrations of many Canadians
who “believe that the migrants are not
genuinerefugeesbut queue-jumpers.”
3 She also stated:

Our shared sense of compassion and
fairnesshasbeen enshrined inour Con-
stitution. It is embodied in our Charter
of Rightsand Freedoms, in ourimmigra-
tion and refugee laws, and in the legal
judgments that serve and protectevery-
one in Canada.®

In her speech the Minister made
many references to Canadian’s gener-
osity, citing the recent case of the
Kosovar refugees (in which the govern-
ment undertook an emergency airlift of
approximately 7,000 ethnic Albanians
and subsequently provided returnees
with generous repatriation allow-
ances). However, the solution she pro-
posed toaddress the problem of human
smuggling was to strengthen world-
wideintelligence and tracking systems.
In this vein she noted that last year Ca-
nadian immigration control officers
overseas successfully prevented 6,300
people lacking proper documentation
from getting to Canada; “butwecando
better.” In endorsing these measures,
there has been no reference to the need
for adequate safeguards to ensure that
people fleeing persecution will be as-
sured theirright to seek asylum. Asout-

lined above, Canada already operates
anaggressiveinterdiction program that
subjects Canadian citizens and resi-
dents, aswellasrefugeesand visitors, to
degrading treatment on their way to
Canada on the basis of their colour or
national origin.#! With the imposition
of visarequirements*? and carrier sanc-
tions to the stationing of immigration
officers abroad, vast numbers of bona
fide refugees arebeing caughtupinthe
web of immigration control with devas-
tating results.#> Canadian law, policy
and practice withregard torefugeesrep-
resentaclassicexample of systemicrac-
ism. By using the logic of sanitary
coding (thelaw is framed in neutral, ob-
jective language), and the technique of
equivocation (therationale for thelaw is
framed in terms of keeping out system
abusers while at the same time uphold-
ing the principles of the Constitution
and internationallaw), the government
hasbeen able to avoid any accountabil-
ity for theadverseeffects of its efforts to
manage the immigration program on
racialized refugees.* Viewed from the
lens of recent experience, the due proc-
ess guarantees achieved through the
Singh decision have failed to protect
substantive rights for refugees.*> Fur-
thermore, in the hands of judges these
guarantees have merely served to rein-
force a neo-racist, anti-refugee policy
agenda.

The content and objectives of Cana-
dian refugee law and policy have been
shaped by a multiplicity of factors, in-
cluding economic requirements, ideo-
logical and political considerations as
well as international human rights ob-
ligations.*¢ As emphasized by Jaku-
bowski, the relationship among these
factors is exceedingly complex, par-
ticlarly now, as the country’s popula-
tion grows more diverse.*’ In the
contemporary context, refugee law and
policy are informed by competing and
often contradictory philosophies. Nev-
ertheless, as the text of thelaw and legal
discourse in the general area of immi-
gration has evolved from its explicitly
racist orientation to one of “objective”
neutrality, racism in its less obvious,
systemic forms has persisted. As we
approach the new millennium, the
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project of anti-racism in Canada re-
mains a “work in progress.” My re-
sponse to Richmond'’s questions, is that
herein Canada we are quite far from the
vision of ananti-racist refugee program.
Building a society in which all persons,
including refugees, areaccorded justice
and equality should beacritical priority
forboth Canadaand the emergingnew
world order.m
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