Refugees with Disabilities: A Human Rights Perspective

Abstract

This paper will provide a preliminary
survey of the evolution and positioning
of disability rights as human rights and
the discrepancy between Canadian re-
settlement policies with regard torefu-
gees and Canada’srhetoric with regard
topersons with disabilities. Some of the
activities of the disability rights move-
ments are outlined and significant
achievements at the international level
through the United Nations are exam-
ined. Similar to the women’s human
rights movement, disability rights are
also emerging from the margins to-
wards the mainstream of humanrights
discourse. Canada’s legislation and
policies towards persons with disabili-
ties have mirrored these developments
in providing protection. However, for
refugees with disabilities the benefits
seemminimal. Infact, while proclaim-
ingtherhetoric of disability rightstoiits
owncitizens, Canadahas implemented
policies which are discriminatory to-
wardsrefugees with disabilities. Cana-
da’s overseas resettlement selection
criteriais at odds with its domesticand
international positions regarding the
human rights of persons with disabili-
ties.

Résumé

Cetarticledonneraun apergupréliminaire
desdiversmouvementsquimilitentpourles
droitsdes handicapés, I'évolutiondes droits
deshandicapéscommedrvitsdel’hommeet
ladivergence qui existe entre la politique
canadienneenmatiéred’établissementdes
réfugiésetlarhétoriqueduCanadaencequi
concerne les personnes handicapées.
Quelques-unesdesactivitésdumouvement
pourlesdroitsdeshandicapéssontmisesen
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exergue et desréalisationsimportantes au
niveauinternational atraversles Nations
Unies sont examinées. Tout comme le
mouvement des femmes pour les droits
humains, la question des droits des
handicapés émerge aussidelapériphérie
pourétreintégrée au discoursdominantdes
droitsdeI’homme. Enmatiéredeprotection,
lalégislation etlapolitique canadiennes
enverslespersonneshandicapéesontreflété
cesdéveloppements. Cependant, pourles
réfugiés handicapés, les gains semblent
infimes. Enfait, touten proclamantbien
hautpourlebénéficedesesproprescitoyens
larhétoriquesurlesdroitsdes handicapés,
leCanadaamisenoeuvredespolitiquesqui
sontdiscriminatoires envers lesréfugiés
handicapés. Lescritéres utilisés outremer
parleCanadapourlasélectiondecandidats
al'établissementsonten contradiction avec
sespositionsdomestiquesetinternationales
surlesdroits de ’'homme des personnes

handicapées.
Introduction

Thereis anew group on the rights hori-
zon, the disability rights movement.
The disability rights movement has
been active at both the domestic and
international levels, culminatingin sig-
nificant achievements at the interna-
tionallevel through the United Nations
(UN). Inmuch the same way that wom-
en’s human rights emerged from the
margins and moved into the main-
stream of human rights discourse, so
too are the rights of persons with dis-
abilities. National legislation and inter-
national instruments, principles and
declarations are first steps towards the
removal of attitudinal, physical, social
and economicbarriers which have his-
torically excluded disabled persons
from mainstream society. Canada’sleg-
islation and policies towards persons
with disabilities have mirrored these
developments in providing protection.

However, forrefugees with disabili-
ties the protection is not so clear. For

them, thebenefits seem minimal. Infact,
while proclaiming the rhetoric of dis-
ability rights to its own citizens, Canada
has implemented policies which are
discriminatory towards refugees with
disabilities. This paper will provide a
preliminary survey of the evolution and
positioning of disability rights as hu-
man rights and the discrepancy be-
tween Canadian resettlement policies
with regard to refugees and Canada’s
rhetoric with regard to persons with
disabilities.

Disabled people are invisible and

suffer from “apartheid” (Frankel
1998:3). They are a challenge to the
overriding ableism of the dominant
group, whether in the North or in the
South. Accordingtothe UN, there are
over 500 million persons with disabili-
ties worldwide (10% of the popula-
tion). Approximately 66% of them live
in the developing world. For those
countries affected by landmines, this
number can increase exponentially.
Approximately 80% of the disabled live
in isolated rural areas where services
are unavailable. In addition,
attitudinal, social, physical and eco-
nomic barriers result in the de facto
segregation of much of this population.
Many will live out their lives in isola-
tion and poverty (United Nations
2000Db).

Disability Rights Are Human
Rights: Domestic Framework

A very brief survey of some of the dis-
ahility rights organizations and their
achievements in the U.S. and Canada
reveal that significant changes have
occurred. However, the survey alsore-
veals that these changes are the result
of sustained lobbying by disability
rights organizations. Achievements
are wrested from often reluctant gov-
ernments who view accessibility for
disabled persons from a cost-benefit
analysis. The result is a neurotic di-
chotomy from governments with, on
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the onehand, rhetoric and promisesre-
garding disability rights and, on the
other hand, reluctant action. What
clearly emerges is that disability rights
activists explicitly view their struggle
as a human rights issue.

Inthe U.S., thefirstfederal disability
rights legislation was passed in 1968,
mandating that all federal buildings
and facilities be accessible to the disa-
bled. During the 1970s, the first legal
advocacy centre was formed at the Uni-
versity of Notre Dame and the first leg-
islation confronting discrimination
against persons with disabilities was
passed. Othervictoriesin areassuchas
access to transportation, deinsti-
tutionalization, education and employ-
mentsoon followed. However, the most
significantlegislation is the Americans
with Disabilities Act of 1990, contain-
ing the most comprehensive disability
legislation in history (Pelka 1997:348-
359).

In Canada, specifically Ontario, the
Ontarians with Disabilities Act (ODA)
Committee was formed tolobby for the
passage of laws which would achieve a
barrier-free society for persons with dis-
abilities. Voluntary in nature, the ODA
Committee is abroad-based coalition of
disability rights organizations and in-
dividuals who have been instrumental
infocusingattention on thelack of such
legislation in Ontario and in lobbying
the government toremedy the situation.

In 1995, during the provincial elec-
tion campaign, Conservative leader
Mike Harris promised in writing to en-
act an Ontarians with Disabilities Act
(ODA)in his government’s first term of
office (Harris 1995:1). In 1996 and 1998,
the Ontario Legislature unanimously
passed two resolutions calling on the
Harris government toenactan ODA and
towork with the ODA Committee in the
formulation of such legislation (Ontario
Legislature 1996 and 1998a). The ODA,
Bill 83, was finally introduced in the
Ontario Legislature in 1998.

Despite its purported intent to “im-
prove the identification, removal and
prevention of barriers faced by persons
with disabilities” (Ontario Legislature
1998b), the Act was severely criticized
bythe ODA Committee. One of the short-

est bills in the Legislature’s history
(only three pages), the ODA’s provi-
sions applied only to the Ontario Gov-
ernment, guaranteed no rights,
provided no penalties and contained no
time lines for theremoval or prevention
of barriers. In addition, it forbade the
use of court proceedings to enforce its
provisions. Finally, the ODA did not
require governmental ministriestocon-
sult with disability rights groups, or
anyoneelse, inthe development of their
respective plans of action (ODA Com-
mittee 1998). Three and a half weeks
afteritsintroduction the bill wasleft to
die on the table when the Ontario Legis-
laturerose for the holidays (ODA Com-
mittee 1999),leavingagapinlegislation
which is still present. Since then, the
Ontario Legislature, through a third
unanimous resolution, has once more
called upon the government to enactan
ODA, to no avail (Ontario Legislature
1999).

At the national level, the DisAbled
Women’s Network (DAWN) was
founded in Winnipeg, Manitoba in
1987. Featuring chapters in most of the
provinces and in other countries as
well, DAWN is the largest feminist
cross-disability rights group in North
America. DAWN has contributed to
research into the areas of sexual and
physical violence against women with
disabilities. One of its most significant
accomplishments was the publication
of a manual on how to make women’s
shelters and rape crisis centers accessi-
ble, one which hasbecome an industry
standard in both Canada and the U.S.
(Pelka1997:105).

Other disability rights organizations
include the Canadian Disability Rights
Council (CDRC), also based in Winni-
peg. Anational advocacy organization
forthe advancement of Canadians with
disabilities, CDRC’s work focused on
disability rights and the law. It called
foramendments to Canada’s Immigra-
tion Act which would end discrimina-
tory policies and practices towards
disabled persons seeking to come to
Canada. The CDRC also undertook
research and intervened in legal chal-
lenges (CDRC 1982:12-16,i). However,
having contributed significantly to

these issues in the 1980s and early
1990s, the CDRC has since dissolved.

But other disability rights organiza-
tions continue to advocate for the full
participation in society of disabled per-
sons. Formed in 1976, the Council of
Canadians with Disabilities (CCD)isa
national cross-disability advocacy or-
ganization with many member groups.
The CCD has been active in Constitu-
tional debates, employment equity,
transportation and education (CCD
2000). Clearly viewing its mission
within a human rights framework, the
CCD has a Human Rights Committee
which recently submitted a brief to
amend the Canadian Human Rights
Act to the Human Rights Act Review
Panel. Formore than 20 years the Cana-
dian Human Rights Act has included
disability yet CCD'’s analysis of the leg-
islation concludes that the Act has
failed to accomplish its goals since bar-
riers continue to exist while new ones
are created (CCD 1999).

During this time period, alandmark
development for disability rights oc-
curred in Canada. In 1982, the Consti-
tution Act was passed, containing a
package of reforms which included the
Canadian Charter of Rights and
Freedoms (the Charter). Initially, the
disabled were notincluded in the draft
version of the legislation and this exclu-
sion was highlighted by the CCD. The
inclusion of disability within the equal-
ity provisions of the Charter was
achieved through intense lobbying by
disability rights organizations. Enter-
inginto force three yearslaterin order to
allow governments to align existing
laws with its equality provisions, Sec-
tion 15 of the Charter states:

Every individual is equal before and
underthelawand hastherighttothe
equal protection and equal benefit of
the law without discrimination and,
in particular, without discrimina-
tionbased onrace, national or ethnic
origin, colour, religion, sex, age or
mental or physical disability [em-
phasis added].

Section 15 has engendered a whole
host of legal challenges from equality
seeking groups, including the disabled
community. Currently, in theabsence of
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the CDRC, Charter litigation is being
carried outbythe CCD. Interventionsat
the Supreme Court level havebeen initi-
ated regarding issues such as assisted
suicide (Rodriguez case), privacy
(Conway case), accommodation
(Bhinder case) and murder (the contro-
versial Latimer case) (CCD 2000). Cur-
rently, and sadly, the CCD is not
undertaking research or advocacy in
connection with refugee orimmigration
issues.

International Framework

Attheinternational level, Disabled Peo-
ples International (DPI), founded in
1981 in Winnipeg, is a global network of
approximately 110 cross-disability or-
ganizations. Members of DPI include
DAWN and CCD, with thelatter partici-
patingin the founding of the organiza-
tion (CCD 2000). The network provides
a disability rights perspective and has
advisory status with the International
Labor Organization (Pelka 1997:102-
103; Driedger 1989:94). Inaddition, DPI
has consultative status with UNESCO,
the UN Human Rights Sub-Commis-
sion, and ECOSOC, with the latter en-
compassing UN agencies such as
UNICEF and UNHCR. Since 1981 DPI
hasmade strongrepresentations at the
UN. Akeyissue which the network has
promoted is disability definitions, spe-
cifically therejection of the medical defi-
nition of disability and the promotion of
the notion that physical and social bar-
riers are the true disabling factorsin the
lives of disabled persons (Driedger
1989:94-95). In close cooperation with
the UN, they have achieved stunning
success, despite occasional setbacks.
The UN has clearly and squarely
positioned disability rights within a
humanrights framework. Citingthe UN
Charter and the Universal Declaration
of Human Rights as the fundamental
and normative basis for the evolution of
international norms and standards per-
taining to persons with disabilities. In
fact, the organization states that “in
light of other relevant international
norms, promotion of the human rights
of persons with disabilities represents
an integral part of the purposes of the
Organisation”(United Nations 1999b).

However, it is important to note that
protection without enforcement is not
enough. Reporting to the UN Human
Rights Commission in 1998, the UN
Special Rapporteur on Disability stated
that “when viewed through a disability
perspective, there is little compliance
with the Universal Declaration of Hu-
man Rights” (Lindqvist 1998:3).

Over 25 years ago, the General As-
sembly adopted two international in-
struments which  specifically
addressed persons with disabilities.
The Declaration on the Rights of Men-
tally Retarded Persons was adopted by
the General Assembly in 1971 and the
Declaration on the Rights of Disabled
Persons was similarly adopted in 1974
(United Nations 1999b). Both instru-
ments were acceded tobyCanada (CCD
etal 1994). The Convention of theRights
of the Child is the first international
treaty which specifically recognizes the
rights of disabled children and en-
shrines those rights within interna-
tional law (United Nations 1999b).

In 1976, the UN General Assembly
proclaimed 1981 as the International
Year of Disabled Persons, with the
theme “Full Participation and Equal-
ity”. Mirroring the theme, a plan of ac-
tion was called for which emphasized
the equalization of opportunities, reha-
bilitation and prevention. What
emerged was therealization thatsocial
attitudes frame the image of persons
with disabilities. Attitudinal barriers
bar the realization of full participation
in and equality within society for the
disabled (United Nations 1999b).

Originally intended for adoption in
1981 duringthe International Year, the
World Programme of Action Concern-
ing Disabled Persons (WPA) faced its
own challenges. The first draft of the
WPA was prepared in 1980 and empha-
sized medical rehabilitation, reinforc-
ing the medical model of disability
which views the disabled as passive
recipients of care. The document was
criticized by the individuals and organi-
zations who would form DPI one year
later. The Canadian chairperson of the
newly formed DPI represented the in-
fant organization as a member of the
Canadian delegation on the WPA draft-

ing committee, and was instrumentalin
convincing the committee todiscard the
draft WPA. The twenty-three country
committee decided tore-draft the WPA,
which was adopted by the UN General
Assembly in 1982, oné year behind
schedule.

Thenewdocumentwasbased on the
model of full participation of disabled
persons and emphasized consultation
with disability organizations (Driedger
1989:98). It was also the first interna-
tional instrument to address the ad-
vancement of persons with disabilities
within a development framework, with
equality as a main goal (United Nations
1999b). Paragraph 18 states that “the
WPA is based on the principles of hu-
man rights, full participation, self-de-
termination, integration into society
and equalization of opportunity, while
thetraditional model was based on seg-
regation, institutionalization, and pro-
fessional control” (cited in Driedger
1989:98). Initially established to com-
memorate the adoption of the WPA,
December 3 is now observed annually
by the UN as the International Day of
Disabled Persons (United Nations .
1999a; 2000). Clearly, DPI influenced
both there-draftingand the acceptance
of the WPA at the UN.

Asameansto furtherimplement the
WPA, the period 1983 to 1992 was de-
clared by the General Assembly as the
UN Decade of Disabled Persons. Dur-
ingthe midpoint of the Decade, in 1987,
DPIrepresentatives, disenchanted with
thelowimplementationrate of the WPA
by many countries (many of whom had
notevenrecognized the Decade of Disa-
bled Persons), stormed the Third Com-
mittee of the UN General Assembly. As
the visitors gallery was physically inac-
cessible, DPI members proceeded onto
the floor of the meetingand, overathree
day period, lobbied government repre-
sentatives toadopt aresolution calling
for greater recognition of the Decade.
Such a resolution was adopted
(Driedger 1989:101-102).

Outcomes of the Decadeincluded the
Tallinn Guidelines for Action on Hu-
man Resources Development in the
Field of Disability, which wereadopted
by the General Assembly in 1989. Pro-
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duced by an interregional expert group,
the Guidelines “provide a strategic
framework for promoting participation,
training and employment of persons
with disabilities” (United Nations
1999b). The Principles for the Protec-
tion of Persons with Mental Illness for
the Improvement of Mental Health Care
wereadopted by the General Assembly
in 1991. The Principles outline and
define the basicrights and freedoms of
persons with mental disabilities at an
international level (United Nations
1999b).

As an outcome of the Decade, the
Standard Rules on the Equalization of
Opportunities for Persons with Dis-
abilities were adopted by the General
Assembly in 1993. Containing
twenty-tworules, they are intended to
further equalization of opportunities
by, for and with persons with disabili-
ties. Although notlegally binding, the
Standard Rules include targets, imple-
mentation measures and monitoring
mechanisms (United Nations 1999b).
Again demonstrating leadership,
Canada played a key role in the adop-
tion of the Standard Rules (CCD et al
1994).

Through resolution 48/99, which
calls for a “society for all by the year
2010," the General Assembly has cre-
ated a time limit for the achievement of
its goals with respect to persons with
disabilities. Toassistin the creation of
aninclusive global society, the General
Assembly endorsed in 1994 the Long
term Strategy to Implement the World
Programme of Action concerningDisa-
bled Persons to the Year 2000 and Be-
yond. Outlining actions, targets,
timeframes and support measures for
governments, the Strategy covers a fif-
teen year period, 1995-2010 (United
Nations 1999b).

Other formats used to address the
situation of persons with disabilities
are international conferences organ-
ized by the UN. In 1993, the World Con-
ference on Human Rights adopted the
ViennaDeclaration and Programme of
Action which contained a specificsec-
tion on the rights of persons with dis-
abilities. Similarly, the International
Conference on Population and Devel-

opment, through it Programme of Ac-
tion, addressed disability issues in its
chapteron the family. The Copenhagen
Declaration on Social Developmentand
Programme of Action of the World Sum-
mit for Social Development recognized

and addressed the social isolation and °

economic marginalization of persons
with disabilities in each of its three main
chapters.

Addressing physical barriers, the
Conference on Human Settlements
(HabitatII), through the Istanbul Decla-
ration on Human Settlements and the
Habitat Agenda, cited as an objective
the design and implementation of ac-
cessible standards for persons with dis-
abilities. In 1995, the Fourth World
Conference on Women, through the
Beijing Declaration and Platform for
Action, recognized the multiplebarriers
facedby women with disabilities within
the areas of advancement and empow-
erment (United Nations 1998b). Ironi-
cally, the site of the NGO Forum of the
latter conference was inaccessible to
persons with disabilities, the program
was notavailable in alternative format,
and no sign language interpretation
was provided (Boldt 1996).

The WPA included a section on the
human rights of disabled people. This
stimulated the appointment of Mr.
Leandro Despouy as the first UN Spe-
cial Rapporteur on Disability. His
study on human rights and disability
sparked further activities including: a
General Comment in 1994 by the Com-
mittee on Economic, Social and Cultural
Rights; increased attention to disabled
children from the Committee on the
Rights of the Child; attention to disabled
women by the Commission on the Sta-
tus of Women; and resolutions passed
by the UN Human Rights Committee on
disability and humanrights (Lindqvist
1998:4). In 1994, Mr. Bengt Lindqvist,
whoisblind (and the former vice-chair-
person of DPI), was designated by the
Secretary-General as UN Special Rap-
porteur on Disability of the Commission
for Social Development. His duties in-
cludemonitoringtheimplementation of
the Standard Rules, maintaininga dia-
logue with States and NGOs and work-
ing closely with a Panel of Experts

composed of representatives from inter-
national disability NGOs (United Na-
tions 2000a).

Asearlyas 1982, andasaresultofthe

WPA, the UN Human Rights Commis-
sion was encouraged to consider viola-
tions of human rights which caused
mental and physical disabilities, with a
view to “taking appropriate ameliora-
tive action” (United Nations 1982:9).
Since 1993, the UN Human Rights Com-
mission has adopted over ten resolu-
tions dealing with human rights and
disability, some focusing specifically
onchildren with disabilities. The Com-
mission has also received the annual
reports of the Special Rapporteur on
Disability and considered his recom-
mendations for the improvement of the
human rights situation of persons with
disabilities (please refer to website for
individual resolutions and reports).

Past and future initiatives clearly in-
dicate that disability rights are firmly
positioned within the human rights
framework. Forexample, withregard to
the continued monitoring of the Stand-
ard Rules, suggestions have been made
that a joint monitoring mechanism be
established between the UN Commis-
sion for Social Development (which
currently houses the Special Rappor-
teur on Disability) and the UN Human
Rights Committee. In an attempt torein-
force the humanrights of persons with
disabilities, in 1988 and 1989, the Ital-
ian and Swedish governments pro-
posed to the General Assembly a
Convention on the Rights of Persons
with Disabilities. While both proposals
were rejected, there is current discus-
sion on the elaboration of special dis-
ability protocols to be attached to the
twomain human rights conventions as
an alternative to the adoption of a spe-
cial convention. Adopting the latter
plan would reinforce the mainstream-
ing of disability rights within the larger
framework of humanrights, therebyre-
inforcing integration versus segrega-
tion (Lindqvist 1999:4-5).

The developments at the UN level
providemoral and political imperatives
forgovernments toaccede to principles
of accommodation and integration of
persons with disabilities. While not
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well resourced and without enforce-
mentmechanisms, the UN’s initiatives,
in partnership with international dis-
ability NGOs such as DP], provide dis-
ability rights activists with the tools to
ensure the removal of systemic and
attitudinal barriers towards persons
with disabilities. Those same tools have
been used successfully by human rights
activists for decades in what is known
as the “shame game,” highlighting the
discrepancies between agovernment’s
practices and rhetoric.

Refugees With Disabilities

Issuingits ultimatum by dropping leaf-
letsoverthecity of Grozny in Chechnya
late last year, the Russian government
instructed all inhabitants to leave the
cityby December 1999in order toavoid
being killed by the forthcoming bom-
bardment (Amnesty International

*1999:2). While many civilians fled, the

most vulnerable could not: the elderly,
the disabled and many of their
caregivers, who are historically women.
They had to endure a bombardment
which would level the city.

Forthe over 500 million persons with
disabilities worldwide (10% of the
population) (United Nations 2000b),
fleeing armed conflict or persecution
can become almost impossible. Many
children and adults with mobility im-
pairments are simply left behind by
families whoare forced to make terrible
choices. Consequently, the number of
persons with physical disabilities or
serious medical conditionswhoare able
toflee and reach refugee camps or coun-
tries of asylum will be less.

Forrefugee women with disabilities,
the dual vulnerabilities of gender and
disability can become a nightmare of
exploitation and neglect. In the devel-
oping world, access to resources by
women with disabilities are furtherlim-
ited. In societies in which a woman’s
poweris often derived from her status as
mother and wife, the social position of
disabled women becomes more precari-
ous due to the perception that they are
unmarriageable. Moreover, with the
majority of the world’s disabled living
inrural areas in which physical labour,
often performed by women in the home

and in the field, a disabled women is
seen as inefficient and, therefore, of in-
ferior value. Consequently, herstatusis
diminished, leaving her even more vul-
nerable and stigmatized (CCD et al
1994).

Forrefugees with disabilities, reset-
tlementtoacountry such as Canadacan
bethedifferencebetween lifeand death.
Overseasresettlement isused as a vehi-
cle to provide protection for the most
vulnerable of refugees. Once identified
by UNHCR, referrals are made toreset-
tlement countries such as Canada. Re-
ferrals are accepted on the basis of their
ability to pass Canada’s selection crite-
ria,at which pointtherefugeesaretrans-
ported to Canada as de facto refugees
who are notrequired to go through the
in-land determination process.

In determining the appropriateness
of resettlement, UNHCR uses criteria to
identify refugees in need of protection.
However, prior to the promotion of re-
settlement, protection officers are in-
structed to explorelocal solutions while
simultaneously assessing the feasibil-
ity of voluntary repatriation (UNHCR
1998a:1,3). UNHCR canreferrefugees
forresettlement on the basis of medical
needs, which are assessed ona case-by-
case basis. The agency has found that
“theresettlement of persons with medi-
cal needs is challenging, and resettle-
ment opportunities are limited”
(UNHCR 1998a:8). Therefore, only
cases with the most serious problems
are addressed through resettlement. In
selecting cases, a complex web of spe-
cific determination criteria are used,
including barriers to well adjustment
and satisfactory functioning presented
by the country of asylum (UNHCR
1998a:8). In veryrare cases, and only on
atemporary basis, UNHCR mayrefera
refugee with a disability and/or medi-
cal needs formedical evacuation. How-
ever, once treatment is received or the
medical crisis is over, therefugee isre-
turned to the country of first asylum.

For UNHCR, those disabled refugees
who are well-adjusted to their disability
and are able tofunction at a satisfactory
level within the country of asylum are
nottobe promoted forresettlement. This
includes, for example, arefugee with a

hearing impairment who has learned
sign language and is able to work or
benefit from training. Remedies for
other forms of disabilities include the
provision of prosthetics or hearingaids.
“Only when such disabilities are
untreatablelocally, and when they seri-
ously threaten the persons safety or
quality of life, should resettlement be
explored” (UNHCR 1998a:9).

Clearly following the medical model
approach to disability, UNHCR’s
search for treatment reveals the errone-
ousbelief that disability equals chronic
illness. Moreover, the provision of
prosthetics or hearing aids does not
automatically ensure that the indi-
vidual will be able to overcome cultural
stigmatizationrelated to disability and
thereby survive economically or so-
cially. Clearly, the use of the UN Stand-
ard Rules for the Equalization of
Opportunities for Person with Disabili-
ties are not being used in these assess-
ments for referral probably because of
thereluctance of resettlement countries
toaccept refugees with disabilities. For
example, the UNHCR'’s projected reset-
tlement needsin 1995 numbered 2,360
persons who were medically at risk/
physically disabled, and noted that few
countries wereresponsive tosuch emer-
gency cases (UNHCR 1994:30,27).

Withregard to overseasresettlement,
Canada applies its own selection crite-
ria. Approximately 10,000 refugees are
resettled each year in Canada
(Herringer 2000a:1), of whom 30-35%
are referred by UNHCR (Herringer
2000b:1). Tobeeligible forresettlement,
individuals must be Convention Refu-
gees seekingresettlement orbe members
of the Country of Asylum or Source
Country class (called Humanitarian
Designated Classes) (UNHCR 1998b:1).

However, the designated classes
have proved to be cumbersome in na-
ture. For example, flexibility in desig-
nating a geographical region as a
Source Country Class is limited due to
the presence of the Source Country
Schedule, which requires a 4-6 months
process to add a country to the Sched-
ule. Inthecaseof the Country of Asylum
Class, all individuals selected under
this designation must have a private
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sponsor (CIC 1999a:1-2). Increasingly,
Canada has been criticized by both
UNHCR and other resettlement coun-
tries for gaps in its resettlement pro-
grams, including: long processing
times, toomuch selectivity and highre-
fusal rates (Herringer 2000b:3).

To be accepted by Canada for over-
seasresettlement, refugees must passa
medical exam and criminal and secu-
rity screenings. They mustalsohavethe
potential toestablish in Canada within
one year, although future regulations
will likely extend this period to 3 to 5
years (Cassasola 2000:8; CIC 1999b:1).
Inassessing the latter, visa officers con-
sider language ability, age, education,
work experience, family size and adapt-
ability (CIC 1999b:1). Forrefugees with
disabilities, the perceptions, and
misperceptions, regarding their ability
toestablish, particularly in connection
withemployment, can simply eliminate
them from consideration. In an indus-
trialized country such as Canada, one
who played akey role in the passage of
the UN Standard Rules on the Equaliza-
tion of Opportunities for Persons with
Disabilities, the Canadian Human
Rights Commission has found that “in
nosector have employers fully met their
commitments on increasing employ-
ment opportunities for people with dis-
abilities” (CHRC 1998). Clearly, the
focus of attention should be the barriers
within society rather than the disabled
individual.

Withregard to the medical in/admis-
sibility criteria, these are divided into
twomain classifications: a) contagious
diseases and b) disorders, disability or
otherhealth impairments. Conditional
acceptance is offered to those whose
disability or health impairment will
pose minimal demands upon health
careorsocial services. Moreover, medi-
cal admissibility on this basis is only
valid for twelve months, then the medi-
calexaminationmust berepeated. Refu-
gees with a disability or health
impairment which is likely to cause
demands on the health care or social
services system are deemed medically
inadmissible. However, should their
conditionrespond to treatment they will
be considered for future admission (at

which time they must be medically ex-
amined again). Refugees with a disabil-
ity or health impairment which causes
demandstobe placed onthehealth care
or social services system and whose
conditionin unlikely torespond totreat-
ment are deemed medically inadmissi-
ble(RSTP2000:31).

In 1997 and 1998, the total number of
refugeesfound tobe medically inadmis-
sible for overseasresettlement were less
than 1% (85 and 68 wererejected in 1997
and 1998, respectively). In 1999, that
figure climbed tojust over 1%, with 99
rejected applicants (including princi-
palapplicant and dependents). These
statistics donot differentiate on the ba-
sis of inadmissibility, that is those
deemed inadmissible on the basis of
excessive demand and on the basis of a
danger to public health (Herringer
2000a:1).

However, the expanded category of
special needs constituted approxi-
mately 10% of the total number of refu-
gees accepted for resettlement. These
include women at risk, urgent protec-
tion cases, unaccompanied minors, eld-
erly refugees and relatives, victims of
trauma and torture and other vulner-
able cases (Herringer 2000a:2). Witha
figure of approximately 10,000 refugees
resettled from overseas, those with spe-

' cial needs, as outlined above, constitute

approximately 1000 individuals. What
is not clearis what component of these
acceptance figures are refugees with
disabilities and/or medical needs.
Dataregarding the number of appli-
cants with disabilities thatare accepted
into Canada are not readily available.
As well, statistics regarding those re-
ferred by UNHCR to Canada are also
not available. However, one factor
which clearly needs to be considered is
self-censorship on the part of UNHCR.
Beingfully aware of Canada’s selection
criteriain connection with overseasre-
settlement, UNHCRreferrals to Canada
of refugees with medical needs orwith
disabilities will likely be curtailed,
thereby reducing the number of rejec-
tions issued by Canadaby virtue of de-
clining medical referrals from UNHCR.
Moreover, UNHCR’s self-censorship
canresultin two outcomes: such cases

will be referred to other resettlement
countries without stringent medicalin-
admissibility criteria or they willnotbe
referred at all. Without the statistics,
measuringtheimpactatthislevelis next
toimpossible.

However, there are alternative ways
forrefugees with disabilities to be con-
sidered. Two vehicles which can be
used to resettle refugees with disabili-
ties are the private sponsorship and the
Joint Assistance Sponsorship (JAS) pro-
grams. WithJAS the responsibilities of
sponsorship are shared by the govern-
mentand the private sponsors forup to
twoyears. The government assumesthe
financial aspects of responsibility while
the private sponsors provide assistance
to ensure integration of the refugee
(UNHCR 1998b:9; CIC 2000:54, 56-57).
However, provincial approval must
still be sought even when using the
sponsorship vehicles. In the case of
Quebec, the JAS program is exclusively
for refugees who have special needs,
including those with a physical disabil-
ity or who require medical care (CIC
2000a:62). However, lack of data disal-
lows an analysis of these systems at the
presenttime.

Inverylimited cases, whereby arefu-
gee fails to pass the medical exam, a
Minister’s Permit may be issued on hu-
manitarian and compassionate
grounds. This would allow entry into
Canada despite the medical inadmissi-
bility of the refugee. However, since
health and social services are the re-
sponsibility of the provincial govern-
ments, the concurrence of the province
in question isrequired before admission
canbegranted. Thisis seen as essential
because “refugees who are medically
inadmissible to Canada may need
costly treatment”. Canada therefore
“recommend[s] that only serious medi-
cal cases with close family ties to
Canadabereferred” (UNHCR 1998b:4).
Most provinces have medical review
committees which meet periodically to
render decisionsregarding the accept-
ance of amedically inadmissible refu-
gee on a Minister’s Permit. The
decision-making process is complex
and can at times be lengthy (CIC
2000a:43). However, Ontario and Brit-
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ish Columbia donothavereviewboards
but consider such cases on an ad hoc
basis.

In 1999, 195 Minister’s Permits were
issued to persons overseas who were
deemed to be medically inadmissible.
The figures make no distinction be-
tween those who were initially rejected
on the basis of their posing a threat to
public health and those who may incur
excessive cost to the health and social
services systems on the basis of disabil-
ity. In contrast, over 1300 Minister’s
Permits wereissued to persons overseas
whohadbeen convicted eitherin orout
of Canada of a punishable offence.
Clearly, the government views this cat-
egory as having more potential than
individuals with disabilities. Moreo-
ver, over 8500 permits were granted to
persons under what appears to be a
“catch-all” category (persons who do
notcomply with any of the conditions of
the Act), yet it is impossible to assess
whether any of these consisted of refu-
gees with disabilities (CIC 2000b).

Inapplying these medical in/admis-
sibility tests, Canada is subscribing to
thenotion that persons with disabilities
areaburden toboth the health care and
social service systems. The excessive
demands anticipated on these services
by persons with disabilities reinforce
negative stereotypes of the disabled asa
drain onresources, resources which are
principally intended for the able bod-
ied. Instead of viewing persons with
disabilities as an investment and not as
an expense, Canada is assessing their
value in terms of costs which is only one
half of a cost/benefit analysis at that
(CDRC 1982:18).

By applying a medical model ap-
proach, Canada, like UNHCR, attempts
to diagnose the disability and then ap-
ply a prognosis, which formany is inap-
plicable. Forexample, many disabilities
arenotamenable to “treatment” such as
developmental disabilities, blindness,
deafness or mobility impairments
(CDRC 1982:17). However, with the
removal of barriers many individuals
have been able to achieve self-suffi-
ciency and political power as exempli-
fied by the rise of disability rights
organizations in Canada. This exami-

nationreveals that two systems exist
for the processing of refugees with dis-
abilities - formal (overseas selection
criteria) and informal (Minister’s Per-
mits) - with the latter designed to cir-
cumvent the former in an attempt to
assist those refugees who are deemed
medically inadmissible.

Thelack of research into the area of
refugees, disability and humanrights
is palpable and mirrors the historical
invisibility of the disabled. When one
considers the ability of refugees with
disabilities to flee, their likelihood of
surviving the flight and the decreas-
ing chances of their being resettled,
one can clearly see the outline of a bot-
tleneck.

Conclusion

This article constitutes a preliminary

_ survey of the convergence of disability

rights with human rights and Cana-
da’s selection criteria for overseas
resettlement.What is clear is that the
deep-rooted misperceptions and as-
sumptions regarding the lack of po-
tential surrounding persons with
disabilities survives despite the rheto-
ric of a developed country such as
Canada. While recent significant
achievements are attempting to pro-
mote the view that persons with dis-
abilities are assets rather than
liabilities, continued discriminatory
policies and practices, such as Cana-
da’s resettlement selection criteria,
simply reinforce old prejudices.
Clearly, Canada’s selection criteria is
atodds with its domestic and interna-
tional positionsregardingthe human
rights of persons with disabilities. In
fact, itis questionable whether the Imm-

" migration Act meets the equality pro-

visions within the Charter or
international standards as outlined
by the UN.

WhileBill C-31! promises regula-
tions which willremove medical inad-
missibility “on the basis of excessive
medical demand” (Cassasola 2000:8),
the new regulations will have to be
carefully analyzed priortodeclaringa
victory for disability rights. The pro-
duction of datarelating to the accept-
ance of refugees with disabilities will

be the final arbiter on whether Canada
isaligningits practices with itsrhetoric.
n

Note

1. Consultation processes in support of cur-
rent governmentreform initiatives havere-
sulted in the issuance of key documents:
Not Just Numbers: A Canadian Frame-
work for Future Immigration and Building
on a Strong Foundation for the 215t Cen-
tury: New Directions for Immigration and
Refugee Policy and Legislation. While the
latter report promotes a more responsive
overseas resettlement program, it did not
recommend the relaxation of the medical
in/admissibility criteria. In contrast, the
former report calls for clearer definitions
regarding the concept of “excessive costs”
as an assessment criteria in medical in/
admissibility cases (Legislative Review
Advisory Group 1997).
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