
Abstract
Refugee Status Determination (RSD) in Brazil is nowadays 
a tripartite enterprise, involving UNHCR, the Brazilian 
government, and civil society. Th is tripartite character, and 
especially the participation of the civil society is an impres-
sive feature of RSD in Brazil. It thus seems to be a practice 
that should be analyzed to see if indeed it can be regarded 
as a “best practice.” In light of this, the paper aims to verify 
whether or not there are lessons to be learned from RSD 
in Brazil with a view to improve best practices of RSD in 
general.

Résumé
Le régime de détermination du statut de réfugié (DSR) au 
Brésil est couramment un arrangement tripartite, enga-
geant le HCR, le gouvernement brésilien et la société civile. 
Ce caractère tripartite, tout particulièrement la participa-
tion de la société civile, semble être le point saillant de la 
DSR au Brésil. Par conséquent, c’est là une façon de faire les 
choses qui mérite d’être examiné de plus près afi n de vérifi er 
si on peut vraiment la considérer comme une « pratique 
exemplaire ». Au vu de ce qui précède, cet article vise à 
vérifi er s’il y a des leçons à tirer de la DSR au Brésil, et cela 
dans le but d’améliorer les pratiques exemplaires de la DSR 
en général.

Introduction
International refugee law, especially the 1951 Convention re-
lating to the Status of Refugees (Refugee Convention) and 
its 1967 Protocol, defi nes who is a refugee. To enable States 
Parties to these treaties to implement their provisions, refu-
gees have to be identifi ed. Th e determination of refugee status, 
although mentioned in article 9 of the Refugee Convention, 
is not specifi cally regulated and each State Party can establish 

the procedure that it deems most appropriate, considering its 
particular constitutional structure.

With regard to refugee law and protection, Brazil can be 
seen as both an “old” and a “new” country.1 It is an “old” coun-
try insofar as Brazil was involved in the fi rst international 
initiatives of refugee protection,2 has been a member of the 
Executive Committee (ExCom) of the United Nations High 
Commissioner for Refugees (UNHCR) since 1958, and rati-
fi ed the 1951 Refugee Convention and its 1967 Protocol in 
1961 and 1972, respectively.3 And it is a “new” country given 
that the National Refugee Act, Law 9.474,4 was passed in 
1997 and that in the beginning of the twenty-fi rst century it 
became an emerging resettlement country.5

As the most important developments have occurred in the 
last decade or so, one can see that refugee law and protection 
in Brazil has evolved signifi cantly in a short period of time. 
However, there is always room for improvement.

Refugee status determination (RSD) in Brazil is nowadays 
a tripartite enterprise, involving UNHCR, the Brazilian gov-
ernment, and civil society. Th e involvement of civil society 
is a heritage from the early beginnings of refugee protection 
in Brazil, when there was no government procedure in place 
and UNHCR had to rely heavily on civil society in order to 
guarantee any form of protection whatsoever.

Th is tripartite character, and especially the participation 
of civil society, seems to be an impressive feature of RSD in 
Brazil as it guarantees a more democratic procedure and in-
volves all actors needed to ascertain integral protection to 
refugees. It thus seems to aid in the establishment of a better 
RSD protection and is a practice that should be analyzed to 
see if indeed it can be regarded as a “best practice.”

In light of the above, this paper aims to describe the prac-
tice of RSD in Brazil, assess its main qualities and fl aws, and 
verify whether or not there are lessons to be learned from 
RSD in Brazil with a view to improve best practices of RSD 
in general.
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To achieve these aims, this article is divided into three 
parts. Th e fi rst part will provide an overview of RSD in Brazil, 
both before and aft er the National Refugee Act of 1997. Th e 
second will analyze RSD procedures in Brazil, through three 
lenses: the internal context in which they occur; the general 
norms of international refugee law in relation to RSD; and 
the most protective standards that should apply to the pro-
tection of human beings in light of an holistic approach to 
international law and international human rights law. And 
fi nally, the paper will assess if and how the experience of RSD 
in Brazil can assist in the development of a better-structured 
RSD system in the world.

RSD in Brazil before the 1997 National Refugee Act
Th e 1997 National Refugee Act was a turning point in the 
history of refugee law and protection in Brazil. It estab-
lished a national law that not only translates the main uni-
versal protection clauses to the Brazilian legal system but 
also enlarges the traditional protection by establishing the 
possibility of recognizing a person as a refugee due to gross 
violations of human rights, following the regional formula 
created in 1984 by the Cartagena Declaration,6 which con-
cluded:

3. To reiterate that, in view of the experience gained from the 
massive fl ows of refugees in the Central American area, it is ne-
cessary to consider enlarging the concept of a refugee, bearing 
in mind, as far as appropriate and in the light of the situation 
prevailing in the region, the precedent of the OAU Convention 
(article 1, paragraph 2) and the doctrine employed in the reports 
of the Inter-American Commission on Human Rights. Hence 
the defi nition or concept of a refugee to be recommended for 
use in the region is one which, in addition to containing the ele-
ments of the 1951 Convention and the 1967 Protocol, includes 
among refugees persons who have fl ed their country because 
their lives, safety or freedom have been threatened by gener-
alized violence, foreign aggression, internal confl icts, massive 
violation of human rights or other circumstances which have 
seriously disturbed public order.

Furthermore, it established an administrative RSD pro-
cedure in Brazil and a body—the National Committee for 
Refugees (in Portuguese, Comitê Nacional para Refugiados, 
or CONARE)—vested with the responsibility of analyzing 
each individual case. Both of these features were newly intro-
duced by the National Refugee Act.

Prior to 1997 RSD in Brazil was regulated by an intermin-
isterial rule, Inter-Ministry Rule 394 (and not by a specifi c 
bill), and was conducted mainly by UNHCR. Th is mechan-
ism was designed in the context of the changing regimen 
in Brazil. During this period, the state looked for ways to 

strengthen the application of treaties directed towards the 
protection of human beings, since this was a factor in ac-
quiring legitimacy within international society. In particular, 
Brazil suspended some of the reservations it had made to the 
Refugee Convention and stopped adopting the geographical 
limitation allowed for in this document.7

Recalling the dictatorship regime that existed prior to the 
mid-1980s in Brazil is key to understanding how RSD in 
Brazil was built and designed. During this period, despite re-
pression by the military authorities, some NGOs (specifi cally 
those linked to the Catholic Church in Rio de Janeiro and São 
Paulo), with the support of UNHCR, assisted nationals from 
Argentina, Chile, Uruguay, and Paraguay to get protection in 
a third country. Th is action was developed with no support 
from the state. In fact, the people involved in these assistance 
actions were risking their lives and liberty, given that some of 
the people being protected were under military investigation 
due to their political opinions. Th is resulted in a very strong 
bond between Brazilian civil society and UNHCR and in the 
development of an expertise in refugee protection encom-
passing both the international community and the internal 
civil society.

Aft er promulgation in 1988 of the Federal Constitution, 
which established a regime based on the rule of law, human 
rights, and democracy, refugee protection started its trans-
formation into a tripartite structure.

In the early 1990s, the development of RSD in Brazil faced 
the challenge of receiving a large number of asylum seekers 
from Angola, who left  their country due to armed confl ict. 
Most of them were recognized as refugees by the procedure 
created by the above-mentioned interministerial rule.

Th is interministerial rule established that UNHCR was 
to conduct the analysis of individual cases and recommend 
them (or not) to the Brazilian government for its fi nal ap-
proval:

In general the procedure for determining refugee status was as 
follows: UNHCR interviewed the person seeking refugee status 
and elaborated a legal opinion recommending, or not, the grant-
ing of that status. Th is legal opinion was then sent to the Ministry 
of Foreign Aff airs, which presented its view on the matter and 
sent it to the Ministry of Justice, which made the fi nal decision. 
Th e decision was then published in the offi  cial gazette of the 
Brazilian government (Diário Ofi cial da União).8

Following this notifi cation, the Federal Police issued an 
identifi cation document to the refugee.

It is interesting to note that during this period the 
Brazilian government always followed the legal opinion that 
was proposed by UNHCR. Furthermore, NGOs linked to 
the Catholic Church, especially Cáritas Arquidiocesana do 

Volume 25 Refuge Number 2

30

Refuge25-2.indd   30 5/25/10   5:51:07 PM



Rio de Janeiro and Cáritas Arquidiocesana de São Paulo, 
continued to be the historical partners of UNHCR, being re-
sponsible for the actual assistance to and orientation of asy-
lum seekers and refugees.

RSD in Brazil aft er the 1997 National Refugee Act
With the approval of the National Refugee Act, there was 
a substantial change in RSD in Brazil: the transfer of RSD 
responsibility to the Brazilian government with UNHCR 
maintaining a supervisory role.

Cáritas Arquidiocesana do Rio de Janeiro and Cáritas 
Arquidiocesana de São Paulo continued to be part of the new 
structure, keeping the role of providing reception, assistance, 
and orientation to asylum seekers and refugees. With the be-
ginning of the resettlement program in Brazil, there was an 
increase in the number of NGOs working with refugees in 
Brazil.9

Th e National Refugee Act is the zenith of a process of 
improving refugee law and protection in Brazil, which 
had as other landmarks the recognition of UNHCR as 
an international body in 1982; the approval of the Federal 
Constitution in 1988; and the lift ing of the geographic and 
temporal restrictions in 1989. It also translates into an in-
creased concern with human rights in the country aft er the 
dictatorship, which led to Brazil being more willing to com-
mit to and respect international obligations regarding hu-
man rights.

As mentioned, the National Refugee Act defi nes who is 
recognized as a refugee in Brazil10 and the RSD procedure to 
be applied. It also establishes the rights and duties of a refu-
gee and the special regimen that applies to people awaiting 
the decision on RSD—i.e., the asylum seekers (these rights 
include the impossibility of forced return, deportation, ex-
pulsion, or extradition, and the suspension of all administra-
tive and criminal procedures due to irregular entries).

In its fourth title, the National Refugee Act establishes the 
procedure for RSD in Brazil, stating that:

Art. 17—A foreigner shall appear before a competent authority 
and state his or her desire to request recognition of the condition 
of refugee.

Art. 18—Th e competent authority shall notify the requester 
to give information and such notifi cation shall set the date for 
commencement of procedures.

Paragraph One—Th e competent authority shall inform the 
United Nations High Commissioner for Refugees- UNHCR on 
the existence of a proceeding for request for refuge and shall en-
able UNHCR to off er suggestions to facilitate the development 
of the proceeding.

Art. 19—In addition to the information, given if necessary with 
the assistance of an interpreter, a foreigner shall complete a re-
quest for recognition as a refugee, including a complete iden-
tifi cation, professional qualifi cation, schooling of the requester 
and members of his or her family group, as well as report on the 
circumstances and facts that form the basis of the request for 
refuge, indicating the appropriate evidences

Art. 20—Th e record of the information and supervision of the 
request form completion shall be eff ected by qualifi ed offi  cials 
and in condition to guarantee information confi dentiality.11

In light of the above provisions, one can see that the National 
Refugee Act only establishes the guidelines of RSD in Brazil, 
reserving an important role to UNHCR.

One of the few impositions of the National Refugee Act 
regarding RSD is that the decisions on RSD requests are to be 
made by CONARE, which is a collective deliberative body, as 
will be further explained below.

Building upon these guidelines, the Brazilian government, 
UNHCR, and Brazilian civil society have developed a tripart-
ite enterprise regarding RSD which refl ects the idea that, for 
the protection of refugees to be integral, it has to involve the 
international community, the state, and civil society.

RSD procedure in Brazil begins, as stated above, with the 
asylum seeker’s request for refuge to the competent author-
ity. Th is authority is the Federal Police, which will formalize 
the request into a Declaration Term (Termo de Declaração). 
Th is document contains the civil qualifi cation of the asylum 
seeker (name, nationality, name of parents, birthdate) as 
well as the main reasons for which the asylum seeker left  his 
or her country of origin and is asking for refugee status in 
Brazil. Th e date of the Declaration Term is deemed to be the 
date of the beginning of the procedures.

In order to systematize the procedures, CONARE has es-
tablished a standard Declaration Term to be followed by the 
Federal Police throughout the country.12 Each adult asylum 
seeker should have an individual statement taken and writ-
ten down in a Declaration Term. Children are encompassed 
in their parent’s document.

Aft er having this document issued, the asylum seeker is 
instructed that he or she has to continue with the proceedings 
in order to be recognized as a refugee in Brazil. If the asylum 
seeker remains six months or more without responding to 
the requests of the proceeding or abandons it, the procedure 
is archived without having its merits analyzed.13

Th e step following the issuance of the Declaration Term is 
the completion of a more thorough standard questionnaire.14 
Th is step normally takes place at the refugee centres directed 
by civil society organizations. Nowadays there are two refu-
gee centres in Brazil, directed by Cáritas Arquidiocesana do 
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Rio de Janeiro and Cáritas Arquidiocesana de São Paulo. If 
the asylum seeker is located in a place where there is no refu-
gee centre, the questionnaire is to be fi lled in at the Federal 
Police Department.15

Aft er the questionnaire is fi lled in, it is sent to CONARE 
and the asylum seeker is granted authorization to have a pro-
visory identifi cation issued. Th is document is the Provisional 
Protocol (Protocolo Provisório).16

Th e asylum seeker, then, has to go through two inter-
views. Th e fi rst interview is conducted by a lawyer from civil 
society.

In the past, this lawyer was appointed by the Brazilian Bar 
Association and worked in a partnership between UNHCR 
and the two mentioned refugee centres. Nowadays, the refu-
gee centres hire the lawyers themselves and UNHCR assists 
their work by funding their salaries and providing technical 
support.

Th e interview is conduct individually and whenever pos-
sible in the language of the asylum seeker. When an inter-
preter is required, the interpreter is instructed about the con-
fi dentiality of the proceedings.

Th e second interview is conducted by a representative of 
CONARE and follows the same rules as the fi rst interview.

As mentioned above, CONARE is a collective delibera-
tive body. It has both governmental and non- governmental 
members and the UNHCR has “voice-no-vote” status. 
Th e government representatives come from the Ministry 
of Justice, the Ministry of Foreign Aff airs, the Ministry 
of Health, the Ministry of Labour and Employment, the 
Ministry of Education and Sports, and the Federal Police. 
Th e representative of the civil society comes from an NGO 
that is involved in the assistance and protection of refugees. 
Nowadays this seat is occupied by Cáritas Arquidiocesana 
de São Paulo, with Cáritas Arquidiocesana do Rio de Janeiro 
being the alternate.

CONARE is presided over by the Ministry of Justice and 
has a general coordinator that assists its work by organizing 
the RSD cases to be decided in a plenary meeting with all 
its members. Th e general coordinator operates under the 
umbrella of the Ministry of Justice and is also in charge of 
the administrative issues regarding refugees, such as the ex-
pedition of status declarations, travel authorizations, and au-
thorizations for the issuance of identifi cation documents.

Aft er the two interviews have taken place, there is a meet-
ing by a Preliminary Analysis Group (Grupo de Estudos 
Prévios) to assess the merits of the case. Th is step grew out 
of practice, with the perception that it would be impossible 
for CONARE to have in-depth analysis of each case in its 
bimonthly plenary meetings. In order to have each case con-
sidered thoroughly, the Preliminary Analysis Group was 
established. It convenes before CONARE’s plenary meeting 

and does a preliminary analysis of the case, taking into con-
sideration the fi ndings of the civil society’s and government’s 
interviews.

Th e Preliminary Analysis Group consists of CONARE’s 
general coordinator, a representative of the Ministry of 
Foreign Aff airs, a representative of the Federal Police, a rep-
resentative of UNHCR, and a representative of the civil soci-
ety organization who has a seat in the CONARE.

With the pre-analysis executed, the cases go to the 
CONARE’s plenary to be decided. In the plenary each mem-
ber is entitled to one vote, and decisions are made by major-
ity.

If the decision is positive, the asylum seeker is recognized 
as a refugee in Brazil. If the decision is negative, there is the 
possibility of an appeal.17 Th is appeal is also an administra-
tive procedure, which has to take place within fi ft een days 
aft er the asylum seeker is notifi ed of it, in order to be timely. 
Th e appeal is analyzed by the Minister of Justice, who gives 
the fi nal decision on RSD in Brazil. If he changes CONARE’s 
decision, the person is recognized as a refugee; if he does not, 
the person is subject to the general foreigner’s regimen18 and 
is not a refugee in Brazil.

Aft er being recognized as a refugee by CONARE or the 
Minister of Justice, the refugee has to present herself or him-
self to the Federal Police Department in order to be regis-
tered as a refugee. Before registration, the refugee has to sign 
a Term of Responsibility (Termo de Responsabilidade), a stan-
dard form which was established by CONARE’s Normative 
Resolution 3.19 According to this term, the refugee agrees to 
observe the rules, laws, and provisions aimed at the mainten-
ance of public order and the respect of the rights and dut-
ies established by Brazilian law, and attests his or her aware-
ness of being subject to Brazilian civil and criminal law. Th e 
refugee also assumes the responsibility of collaborating with 
Brazilian authorities and humanitarian agencies that assist 
refugees in Brazil.

Th e refugee states that he or she is aware of the condi-
tions that may result in the loss of refugee status: (i) proof of 
falsity during the RSD process; (ii) omission of facts that, if 
known, should result in a negative decision; (iii) acts against 
the national security or public order; (iv) leaving Brazilian 
territory without previous authorization from the Brazilian 
government.

In regard to the need for authorization to leave Brazilian 
territory, CONARE’s Normative Resolutions20 establish the 
conditions for obtaining an authorization to travel abroad. 
Th e refugee shall submit a solicitation to CONARE stating 
the duration, destination, and reasons of the trip. If neces-
sary, the refugee can ask for a Brazilian passport issued to 
foreigners, according to provisions of the Foreign Statute Act 
(Law 6.815, 19 August 1980).
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Th e principle of family unity does not operate only when 
all family members become refugees at the same time. Rather, 
in Brazil, it can be equally applied to cases where a family unit 
has been temporarily disrupted through the fl ight of one or 
more of its members. CONARE’s Normative Resolution 421 
provides for the extension of refugee status through the ap-
plication of the family unity principle and establishes a stan-
dard form of Term of Family Unit Request. According to this 
resolution, refugee status can be extended to family members 
(spouse, “ascendant” and “descendant,” as well as other ele-
ments of the family group who depend economically on the 
refugee22), once they are located in the national territory.

Finally, in the spirit of the establishment of durable solu-
tions for refugees living in Brazil, CONARE’s Normative 
Resolution 1023 ruled on the situation of the refugee who 
achieves permanent status. In general, the resolution states 
that even with permanent status, refugee status is continued.

As can be noted by the above description, some of these 
procedures have been formalized by resolutions of CONARE, 
but some relevant aspects derive only from practice, as, for 
instance, the participation of civil society. Th is has both posi-
tive and negative aspects, as, on the one hand, it enables con-
stant improvement, and on the other hand, it may lead to 
suppression without prior notice of developments that may 
be seen as guarantees to the refugees. It is important to note, 
however, that since redemocratization, the trend of refugee 
law and protection in Brazil has been to evolve, which may 
minimize this last concern.

Analyzing RSD in Brazil
Having reviewed RSD procedure in Brazil in the previous 
section, this section will proceed to analyze it in order to ex-
tract lessons, either for its improvement or for the improve-
ment of RSD in general. Th is analysis is threefold. First it is 
important to consider RSD in Brazil from an internal stand-
point, considering the National Refugee Act, the practice of 
RSD, and the context in which it occurs. Secondly, the analy-
sis should be made in comparison to the international stan-
dards of RSD, i.e. to international refugee law. And fi nally, 
bearing in mind that international refugee law is part of a 
wider system of the protection of the human person (along-
side international human rights and international humani-
tarian law), the analysis of RSD in Brazil should take into 
consideration whether or not it is in keeping with the most 
protective standards.

RSD in Brazil in light of the internal context
First of all the adoption of the National Refugee Act in 1997 
must be considered in the context of the redemocratization 
of Brazil and promulgation of the Federal Constitution in 
1988, which considered the primacy of human rights and the 

concession of political asylum to be guiding principles for 
Brazil in its international relations (article 4, II and X). Th is is 
a key issue because the geographic limitation was suspended 
just aft er the Federal Constitution’s promulgation, starting 
the process of developing an internal RSD process in Brazil, 
which was consolidated in 1997.

Brazil’s National Refugee Act is modern and consistent 
with international standards on refugee protection, being 
considered as a model to South American countries since 
the time of its adoption.24 It is interesting to observe that 
some countries, inspired by the Brazilian legislation, issued 
their own internal rules on refugees, providing for specifi c 
situations such as the recognition of refugee status based on 
reasons of gender, as in the case of Argentina. In Brazil, this 
aspect has been considered in the broad concept of member-
ship in a particular social group.

Asylum seekers can apply to receive refugee protection all 
over the country with no cost to them at all.25 Th e decentral-
ization and cost-free nature of the procedure are points to be 
commended in RSD in Brazil.

Th e RSD procedure is normally fast: an asylum seeker’s 
request for refugee status usually takes six months to be ana-
lyzed by CONARE. In the meantime, asylum seekers receive 
permission to work, although their language, background 
experience, and social discrimination are obstacles that they 
may face in trying to fi nd jobs.

It is important to highlight that RSD procedures in Brazil 
were developed for examination of claims on an individ-
ual basis. Th is has been satisfactory given that the number 
of asylum seekers in Brazil is not relatively large,26 but the 
situation could be diff erent in the case of a mass infl ux of 
refugees. It would be desirable to create prevention mechan-
isms in order to avoid a humanitarian crisis in such a situa-
tion. However, in RSD in Brazil, there is no procedure for 
determining eligibility for refugee status on a group basis, 
rather than through individual screening, when there might 
be a mass infl ux or when prevailing conditions might have 
substantially the same eff ect upon a large population.

Brazil faced a challenging situation during 2006, when an 
impressive number (by Brazilian standards) of asylum seek-
ers from Lebanon asked Brazil for protection as refugees.27 
On that occasion, CONARE decided not to consider the sur 
place refugee condition of some individuals who were in 
Brazilian territory when the confl ict started, giving a mis-
guided interpretation to that situation. Besides that, because 
of many fraudulent requests, CONARE decided to apply a 
“fast-track” procedure for requests by people from Lebanon. 
Th is solution, however, did not consider international stan-
dards, especially the ExCom Conclusion 30 (XXXIV) of 1983 
on the problem of manifestly unfounded or abusive applica-
tions for refugee status or asylum, which states:
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(e) Recognized the substantive character of a decision that an 
application for refugee status is manifestly unfounded or abu-
sive, the grave consequences of an erroneous determination for 
the applicant and the resulting need for such a decision to be ac-
companied by appropriate procedural guarantees and therefore 
recommended that:

(i) as in the case of all requests for the determination of refu-
gee status or the grant of asylum, the applicant should be given 
a complete personal interview by a fully qualifi ed offi  cial and, 
whenever possible, by an offi  cial of the authority competent to 
determine refugee status

In the case described above, one can see that the fast-track 
or emergency approach developed by CONARE took into 
consideration only the interest of the Brazilian government. 
However, at the other end of the spectrum, one sees that 
CONARE has used an emergency approach in other circum-
stances, mainly in order to give a fast response in resettle-
ment cases needing immediate protection.

Th e fast-track procedure, however, is not ruled by law in 
any of the cases. Th is can be regarded as a problem as there 
is no legal guarantee of the continuity of the procedure in the 
resettlement cases in the case of a change of government and 
of public policies in the future. Besides, the fast-track pro-
cedure can mean a diff erent treatment for the asylum seeker 
who arrives in Brazil and asks for refugee status and for the 
resettled refugee, as the fast track is applied positively almost 
exclusively to the latter.

Th e fact that RSD procedure is based mainly on an ad-
ministrative structure has positive and negative aspects. Th e 
expertise of CONARE could have more results if, in fact, the 
members of CONARE were experts in refugee protection, 
with advanced knowledge of international and compara-
tive rules. It is true that there has been an eff ort at capacity 
building; however, it continues to be limited since there is 
no attention to the broad system of international law. To de-
termine refugee status, one must consider the inclusion and 
exclusion clauses, which requires knowledge of other areas 
of international law, such as international humanitarian law, 
international criminal law, and international human rights 
law.

Keeping this limitation in mind, the possibility of judicial 
review of the RSD decisions is important. In the Brazilian 
system, there is no legal rule about appeal to the Judiciary in 
causes related to formal aspects of RSD or to the fi nal decision 
of the administrative procedure (CONARE and the Minister 
of Justice). It must be observed that CONARE’s decision—
either negative or positive—is limited to stating the recog-
nition or the non-recognition of the condition of “refugee.” 
Th ere is no satisfactory motivation of the decisions. Th is fact 

per se denies a basic principle of public administration, and 
aff ects the asylum seeker’s defense in the case of an appeal, 
as he or she does not know with certainty the reasons why 
his or her refugee status request was denied, as the main mo-
tivation in the refusal is that the case did not meet “refugee 
criteria.” In this matter it is important to note that, in the few 
cases that were brought to the Judiciary, this organ said that 
the statement that the case did not meet “refugee criteria” 
was enough motivation.28

Although the Federal Constitution guarantees access to 
the Judiciary29 in the case of violation or threat to a right, 
as this is not manifestly stated in the National Refugee Act, 
few cases are proposed for the consideration of the Judiciary. 
Th e result is a precarious judicial jurisprudence on refugee 
issues in Brazil and unsatisfactory knowledge of the inter-
national standards by the members of the Judiciary. In most 
of the cases in which the Judiciary was called to rule on RSD-
related issues, it referred to CONARE’s decision, justifying 
this action by highlighting the technical expertise of this 
body, without proceeding to a new analysis of the merits of 
the case.30 Initiatives of training and developing capacity as 
well as diff usion of international refugee law should be ac-
knowledged, as, for instance, the fi rst course on international 
refugee law, established in 2007 for university teachers and 
public attorneys in Rio de Janeiro.31

Recognition of participation by civil society as a full mem-
ber of the CONARE was innovative:

Another distinguishing characteristic of CONARE compared to 
similar organs in the region is that civil society, represented by 
an NGO that works with refugees, is not only present but is also 
entitled to vote. In other countries, these three trends (a repre-
sentative of a non-governmental organization which works with 
refugees and is entitled to vote) are not present simultaneous-
ly. For example, in Argentina and Uruguay civil society is not 
represented; in Paraguay the representative of the NGO cannot 
vote and in Bolivia civil society is represented by the church and 
by Universidad Mayor de San Andres but there is no mention of 
the fact that these organs work or have to work with refugees.32

Nonetheless it was a refl ection of the state of rules based 
on human rights established by the Federal Constitution of 
1988 and the history of refugee protection in Brazil. In fact, 
if one adopts a more cynical point of view, one could say that 
the government did not want to assume the entire respon-
sibility for refugees, leaving the practical concern related to 
the actual reception and integration to the historical experts 
on the issue—UNHCR and civil society.

Despite the causes that infl uenced the tripartite design of 
RSD in Brazil, it presents positive aspects that can not (and 
should not) be denied. Th e participation of civil society bal-
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anced the state’s concern about national security with the in-
sertion of human concerns into decision making. However, 
as commented, the participation of civil society has a limited 
role given that (i) its functioning is not part of the positive 
law, (ii) an interview of the asylum seeker by CONARE is 
required, and (iii) in CONARE’s plenary meeting it has only 
one vote.

In addition, the organizations of civil society that are en-
gaged in refugee protection have no institutional common 
basis to unite them. When they speak up, they mainly do so 
separately. So, the current initiative to create a national coun-
cil on refugees (the Brazilian Refugee Council) that unites 
the legitimized organizations that work with refugee issues 
assumes a huge relevance. Once established, the Brazilian 
Refugee Council will have the ability to enhance the position 
of civil society in CONARE and in the Brazilian government 
as a whole, and to aid in demanding that the rights of refu-
gees and asylum seekers be fulfi lled, that this population’s 
interests be represented in general public policies, and that 
specifi c public policies be created respecting the plurality of 
human beings and the rights of foreign people in conformity 
with article 5 of the Brazilian Federal Constitution of 1988.

Th e lack of legal provision on the cooperation of govern-
ment and civil society ends up generating double eff orts and 
a logistic cost to the asylum seekers related to completion 
of all the required forms. Th is cost does not seem to repre-
sent a problem to someone with a regular economic condi-
tion; however, to an asylum seeker struggling to integrate, it 
can be insurmountable, notwithstanding the fact that RSD 
should be free of all costs (direct and indirect).

To sum up, the positive aspects of RSD in Brazil, from 
the internal point of view, are: participation of civil society 
(the most important and singular aspect of RSD in Brazil); 
decentralization; freedom from cost; and democratization of 
the political dialogue and future endeavours. Th e negative 
aspects are: non-legal provision of the exercise of the partici-
pation of civil society and the limited role reserved to it; in-
equality of RSD depending on the place of solicitation (pres-
ence or lack of civil society assistance); logistic cost; double 
eff orts; confusion of responsible actors in the perspective of 
the asylum seeker who does not know the system and there-
fore has diffi  culty in grasping the tripartite enterprise; non-
legal provision of mass infl ux procedure or of an emergency 
approach; non-legal provision of fi nancial assistance; and 
co-optation of civil society and individual role played by the 
civil society actors.

Consistency of RSD in Brazil with International 
Refugee Law
Because Brazil is a state-member of the Refugee Convention 
and its 1967 Protocol, the analysis of the conformity of RSD 

with international standards will be based on Part Two of the 
Handbook on Procedures and Criteria for Determining Refugee 
Status under the 1951 Convention and the 1967 Protocol relat-
ing to the Status of Refugees, directed to the procedures for 
the determination of refugee status.33

In view of the situation of diff erent procedures established 
by states and of the unlikelihood that all states bound by the 
Refugee Convention and the 1967 Protocol would establish 
identical procedures, ExCom, at its twenty-eighth session in 
October 1977, recommended that procedures should satisfy 
certain basic requirements.

Th ese basic requirements, which refl ect the special vul-
nerability of the asylum seeker and which would ensure that 
the applicant is provided with certain essential guarantees, 
are the following:

a. Th e competent offi  cial (e.g., immigration offi  cer or bor-
der police offi  cer) to whom the applicant addresses himself 
or herself at the border or in the territory of a Contracting 
State should have clear instructions for dealing with cases 
which might come within the purview of the relevant inter-
national instruments. Th e offi  cial should be required to act 
in accordance with the principle of non-refoulement and to 
refer such cases to a higher authority;

b. Th e applicant should receive the necessary guidance as to the 
procedure to be followed.

c. Th ere should be a clearly identifi ed authority, wherever pos-
sible a single central authority, with responsibility for examin-
ing requests for refugee status and taking a decision in the fi rst 
instance.

d. Th e applicant should be given the necessary facilities, includ-
ing the services of a competent interpreter, for submitting his or 
her case to the authorities concerned. Applicants should also be 
given the opportunity, of which they should be duly informed, 
to contact a representative of UNHCR.

e. If the applicant is recognized as a refugee, he or she should be 
informed accordingly and issued with documentation certifying 
his or her refugee status;

f. If the applicant is not recognized, he or she should be given 
a reasonable time to appeal for a formal reconsideration of the 
decision, either to the same or to a diff erent authority, whether 
administrative or judicial, according to the prevailing system.

g. Th e applicant should be permitted to remain in the country 
pending a decision on his or her initial request by the compe-
tent authority referred to above, unless it has been established 
by that authority that his or her request is clearly abusive. He 
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or she should also be permitted to remain in the country while 
an appeal to a higher administrative authority or to the courts 
is pending.

As considered before, Brazil has developed a procedure 
specifi cally on RSD that conforms to the standards listed 
above. However, some observations must be made.

Concerning the qualifi cation of the personnel engaged in 
these procedures there is still a long way to go in order to 
achieve the ideal level of necessary knowledge and under-
standing of an applicant’s particular diffi  culties and needs. 
Th e National Refugee Act and CONARE’s resolutions do 
not require expert professionals to deal with refugee issues. 
Th ere are no interpreters who have been through special 
training. In most cases, a refugee who already has a satisfac-
tory knowledge of Portuguese assists with translation during 
the interview phase of the RSD procedure when there is dif-
fi culty related to language understanding.

Furthermore, there is a diff erence of reception pro-
cedure if one considers the presence of refugee centres in 
the locality in which the applicant requests refugee status. 
Usually the asylum seeker will fi nd facilities (Portuguese 
course, medical treatment, and others) and assistance in 
Cáritas Arquidiocesana do Rio de Janeiro and Cáritas 
Arquidiocesana de São Paulo, which leads to the conclusion 
that the asylum seeker who is located in a city in which there 
is no Cáritas representation will be in a more vulnerable 
situation than applicants who can rely on Cáritas, including 
guidance through all the steps of the RSD procedure and the 
possibility of being interviewed by a lawyer provided by this 
organization.

Despite the existence of fl aws, one can see an eff ort on 
the part of UNHCR and of CONARE to develop capacity 
regarding refugee issues in the Federal Police Department, 
which, as mentioned, has an important role in RSD in Brazil. 
An example of this eff ort was the creation of seminars for 
Federal Police members on procedures and criteria on RSD 
held in eight diff erent cities (São Paulo, Santos, Guarulhos, 
Curitiba, Foz do Iguaçu, Paranaguá, Manaus and Tabatinga) 
during 2007.34 Th ere are plans to turn this initiative into a 
continuous eff ort, always focusing on cities that are ports of 
entry to Brazil or that have a considerable number of refu-
gees.

Th e ExCom also expressed the hope that all States Parties 
to the Refugee Convention and its 1967 Protocol would give 
favourable consideration to UNHCR participation in such 
procedures in appropriate form.35 As mentioned before, 
UNHCR has an important role in the Brazilian RSD proced-
ure; nonetheless it does not have the right to vote during the 
CONARE plenary sessions.

RSD in Brazil and the most protective rules
Th e National Refugee Act is in general a modern legal in-
strument. However, as expected of a consensus achieved in a 
post-dictatorship period and with a foreign status law from 
1985 (before redemocratization), it is made up of general 
provisions. When the “law operator” has to apply the rule 
to the concrete case, there are many diffi  culties due to the 
lack of provisions for special cases or to reluctance to apply 
human rights rules to cases of asylum seekers and refugees, 
when they are children, elderly, sick, victims of torture, etc.

In light of this, if one considers the most protective rules, 
RSD in Brazil has a long way to go, in order to be satisfactory. 
Th e following comments illustrate some aspects of this.

First, respect for due process is far from ideal: (i) experi-
ence shows that it is extremely diffi  cult to change a decision 
of CONARE, (ii) there is no procedure of obligatory revision 
of the CONARE decisions, and (iii) the guarantee of the con-
tradictory is also minimized. On the other hand, CONARE 
has in the past permitted lawyers to attend its plenary meet-
ings, but this is not the regular situation. Th ere is a common 
understanding in this body that RSD is not an adversarial 
procedure and, in consequence, there is no need of a lawyer. 
Th is situation contributes to the non-technical character of 
the CONARE decisions and also to a lack of motivation of 
the decision, which as seen has not so far being regarded by 
the Judiciary as a reason for ruling against CONARE’s deci-
sion.36

Secondly, regarding complementary protection, one can 
see that RSD in Brazil is broader than the universal rules, 
as the National Refugee Act provides for the recognition of 
refugee status based on gross violations of human rights. 
Th is provision enables RSD to focus not on individual fear 
of persecution but rather on the situation in the country of 
origin, and, therefore, enables people coming from a situa-
tion of grave and generalized violation of human rights (as 
for instance from a situation of internal confl ict) to be recog-
nized as refugees.

Furthermore, although Brazil does not have a mechanism 
of temporary protection, CONARE’s Normative Resolution13 
of 23 March 2007 provides for the reference of special situa-
tions by CONARE to the National Council on Immigration. 
According to this resolution, the requests for refugee status 
that can not fulfi ll the requirements of eligibility under Law 
9.474/1997 shall be analyzed by the National Council on 
Immigration in order to grant a permanent status based on 
humanitarian conditions.

In this sense one can see that complementary protection is 
advancing in Brazil, and may make up, in some cases, for the 
feeble due process guarantees that are in place.

Concerning the protection of vulnerable groups, there 
are some cases that give rise to special problems in establish-
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ing the facts during the RSD procedure, and because of this, 
have to count on special legal provisions in order to prevent 
discrimination and diff erent treatment of similar situations. 
Th ese are mentally disturbed persons and unaccompanied 
minors.

In determining refugee status the subjective element of 
fear and the objective element of it being well-founded need 
to be established. Mental or emotional disturbances impede 
a normal examination of the case. A mentally disturbed per-
son may, however, be a refugee, and while that person’s claim 
therefore cannot be disregarded, it should call for diff erent 
techniques of examination, especially a formal statement of 
medical advice. Untrue statements by themselves are not a 
reason for refusal of refugee status and it is the examiner’s re-
sponsibility to evaluate such statements in the light of all the 
circumstances of the case. If there is an attested case of legal 
incapacity (according to the Brazilian Civil Code), a legal 
representative should be nominated for this person. Th is has 
not been the case of RSD in Brazil, where there is no special 
provision on the rules of a case involving a person with a 
mental illness. In some cases, when Cáritas is enrolled in the 
procedure, the asylum seeker can count on special assistance 
(as for instance medical treatment before the interviews). 
However, the extent of such assistance is not nearly enough, 
a situation which is far from desirable.

Th ere is no special provision in the legally binding inter-
national refugee instruments regarding the refugee status of 
persons under age. Th e same defi nition of a refugee applies to 
all individuals, regardless of their age. When it is necessary to 
determine the refugee status of a minor, problems may arise 
due to the diffi  culty of applying the criteria of “well-founded 
fear” in the case. If a minor is accompanied by one (or both) 
of his or her parents, or by another family member on whom 
the minor is dependent and who requests refugee status, the 
minor’s own refugee status will be determined according to 
the principle of family unity. However, there is still the prob-
lem of evidence of paternity considering the need of child 
protection against traffi  cking.

Th e handbook of the UNHCR37 says that the question of 
whether an unaccompanied minor may qualify for refugee 
status must be determined in the fi rst instance according to 
the degree of the minor’s mental development and maturity. 
However, in Brazil, the Civil Code and judicial procedures 
and rules demand that a legal representative be nominated 
in order to preserve the rights of the unaccompanied min-
or (under eighteen years old) and to act as a guardian. Th e 
international standards stipulate that, in the absence of par-
ents or of a legally appointed guardian, it is for the authorities 
to ensure that the interests of a minor applicant for refugee 
status are fully safeguarded.

Th e problem is that the judicial procedure required to 
nominate a guardian demands a lot of time, with the result 
that the minor suff ers the insecurity of being in a non-regular 
status in Brazil, since the minor can not appear alone before 
the Department of Federal Police in order to make the initial 
declaration (Term of Declaration). A special procedure shall 
be determined by law so the best interests of the minor are 
preserved.

In relation to minors, there are also some diffi  culties con-
cerning the lack of a birth certifi cate, which is required by 
some authorities in order to provide access to education and 
health treatment services, and also concerning the risk of 
stateless condition. In fact, stateless cases are not considered 
in all their aspects and application of the relevant inter-
national agreements.

RSD in Brazil—lessons learned?
From the above, it seems that the most relevant lesson that 
RSD in Brazil can teach is the importance of having a strong 
presence of civil society in the proceedings, as this may bal-
ance the state’s concern with national security as well as 
help to improve integral protection. However, civil society 
contributes to the creation of protection links that are too 
personally based. It is necessary that achievements related 
to health, education, shelter, etc. assume a legal character in 
order to provide legal security and a permanent status to the 
facilities and services.

Civil society is an important actor in defending inclusion 
of asylum seekers and refugees in general public policies and 
programs, and also in attributing character of positive law 
to some of the assistance practices directed to guarantee the 
rights of children, elders, victims of torture and sexual vio-
lence, traumatized persons, etc. Once legal provisions are in 
place, it is easier for government actors and civil society to 
prove their violation, hence strengthening the protection of 
asylum seekers and refugees.

A second lesson that should be highlighted is the import-
ance of having a technical body with knowledge of inter-
national law in general, and international refugee law in par-
ticular, in charge of RSD. However, there should also be some 
measure of judicial review in order to rectify mistakes and 
improve refugee protection.

Also in relation to RSD procedure it seems important to 
have the most transparent system possible and to have the 
most protective guarantees in place, regularized by law so 
that they can not be withdrawn due to political shift s.

Lastly, one cannot highlight enough the importance of 
training all the actors involved in RSD procedures, especially 
those in charge of the fi rst approach, in general the staff  of 
the Federal Police Department (Immigration Branch of the 
Police), and also the staff  of NGOs and of the judiciary. Only 
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with training will there be awareness of the rights and duties 
of refugees and asylum seekers, as well as of the special char-
acteristics of this population and the need to have special 
procedures in place so that they can have their rights really 
respected.

Conclusion
Although Brazil has a long way to go in RSD, the basis for 
dialogue is already in place. It must be consolidated in order 
to allow for the tripartite structure involving the UNHCR, 
the Brazilian government, and civil society to be successful 
in guaranteeing integral protection to refugees and asylum 
seekers.

Th e tripartite structure is a model to inspire RSD in other 
countries given that it permits dialogue and analysis of the 
problems from diff erent perspectives and the integration of 
various social protection nets. But it is not enough in itself. 
Th ese social arrangements of refugees’ and asylum seekers’ 
protection must be converted to fundamental rights, so they 
can be demanded if not respected or implemented, with each 
participant being receptive to new perspectives and preserv-
ing their functional original roles.

Th e role of civil society in RSD is paramount as it adds a 
“democratic aspect” to RSD in Brazil, and could stress the 
humanitarian concerns of the individual cases in order to 
minimize the national security and labour competitive argu-
ments brought by some government sectors.

Th e government should keep in mind its international 
obligations, arising not only from international refugee law 
but from international law in general, especially humanitar-
ian assistance obligations that are required not only by law 
but also by any standard of legitimacy.

Lastly, UNHCR has to live up to its role as “guardian” of 
international refugee law, remembering that the law is only 
there to protect the people it was designed to assist, so that 
political and/or economic considerations should be kept to a 
minimum in light of the humanitarian plea of refugees.

Th e design of the tripartite RSD is defi nitely a “best prac-
tice” in terms of RSD and refugee protection, but its results 
must go from the local/subjective to the national/objective 
(positive law) level, and then become a model to be mutatis 
mutandis duplicated in other countries.
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