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Abstract
Th is article assesses the legality at international law of “pro-
tection elsewhere” policies, that is, policies whereby respon-
sibility for refugees is transferred between states such as in 
the US-Canada Safe Th ird Country Agreement. An analysis 
of the operation of such policies in Europe, Australia, and 
North America raises serious concerns about the ability of 
such schemes to uphold their aims and objectives in con-
formity with international law. Th e paper concludes by rec-
ommending that states reconsider the utility and legality of 
such schemes with a view to developing policies that genu-
inely address the need for responsibility sharing.

Résumé
Cet article évalue la légalité en droit international des poli-
tiques dites « protection ailleurs », c.-à-d. les politiques sous 
le couvert desquelles la responsabilité envers les réfugiés est 
transférée entre états, comme c’est le cas avec l’Entente entre 
le Canada et les États Unis sur les tiers pays sûrs. Une analy-
se de l’opération de telles politiques en Europe, en Australie 
et en Amérique du Nord soulève de sérieuses questions sur 
la capacité de tels arrangements à respecter leurs buts et 
objectifs en conformité avec le droit international. L’article 
conclut avec la recommandation que les états reconsidèrent 
l’utilité et la légalité de tels arrangements avec comme objec-
tif le développement de politiques qui répondent réellement 
au besoin de partage de la responsabilité.

Introduction
In recent decades many states, particularly in the developed 
“North,” have increasingly relied on a range of defl ection, 
interception, and transfer policies in an attempt to minimize 
their own obligations towards refugees under the Convention 
relating to the Status of Refugees (the Refugee Convention). 

While many of these occur off shore and are thus diffi  cult to 
monitor, a more prominent practice has been the formula-
tion of “protection elsewhere” policies such as the adoption 
of the Agreement Between the Government of Canada and the 
Government of the United States of America for Cooperation 
in the Examination of Refugee Status Claims from Nationals of 
Th ird Countries (the US-Canada STCA). Agreements such as 
these apply to refugee applicants once they have successfully 
avoided or overcome other hurdles constructed by states 
such as interdiction, carrier sanctions, and defl ection poli-
cies. In an increasingly large number of states, refugees fi nd 
that arriving at or entering the territory of a state party is 
not the end of the journey because they are then informed 
that they will be sent to a “safe third country”—oft en, but not 
necessarily, one in which they transited en route to their fi nal 
destination. Th is paper is concerned with the legality of such 
policies at international law. A protection elsewhere policy, 
as considered in this paper, refers to a situation in which a 
state or agency acts on the basis that the protection needs 
of a refugee should be considered or addressed somewhere 
other than in the territory of the state where the refugee has 
sought, or intends to seek, protection.1 While sometimes as-
cribed diff erent labels, including “country of fi rst asylum” or 
“safe third country,” the core legal question remains the same, 
viz., whether a state may defl ect its responsibility under inter-
national law by transferring a refugee to another state.2 Th is 
paper will analyze the US-Canada STCA and its surrounding 
litigation in some depth, but is not restricted to this particu-
lar manifestation of the safe third country concept.

Th ere are various methods by which protection elsewhere 
policies are implemented. Th e fi rst is through a formal multi-
lateral assignment scheme such as the Dublin Regulation II, 
in which the state through which the applicant for asylum en-
tered the EU is responsible for dealing with the application, 
even if it is lodged in another Member State. Th e second is a 
formal bilateral assignment scheme such as the US-Canada 
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STCA, which provides that the country of last presence shall 
examine the refugee status claim of any person arriving at a 
land border port of entry who makes a refugee claim.3 Th e 
third is what we might call “unilateral” transfer schemes 
such as are eff ected in Australian law via section 36(3) of the 
Migration Act 1958 (Cth), which excludes from protection a 
person “who has not taken all possible steps to avail himself 
or herself of a right to enter and reside in, whether temporar-
ily or permanently, any country apart from Australia.”

Th e key diff erence between these schemes is that in the 
case of multilateral and bilateral schemes there is a written 
agreement between the relevant state parties which, at least 
theoretically, have reasonably comparable systems of refugee 
status determination and protection and thus purport to be 
concerned with the allocation of responsibility between com-
parable Member States. In these scenarios there is at least a 
theoretical possibility that “responsibility sharing” could en-
sure fair and equitable allocation of protection responsibil-
ities as between states.4 By contrast, in the case of unilateral 
removals, where there is not necessarily any readmission or 
other written agreement, nor any meaningful analysis of the 
situation pertaining in the “other country,” it is more accur-
ate to view these schemes as an attempt to avoid responsibil-
ity rather than sharing it fairly as between state parties.

However even the bilateral and multilateral schemes have 
given rise to serious concerns. First, one might question 
the responsibility sharing objective given that, for example, 
in the EU context, the Dublin Regulation does not contain 
any mechanism for ensuring that responsibility is shared in 
an equitable manner. As the European Parliament recently 
noted, it “fails to serve as a burden-sharing mechanism.”5 
Rather, the experience has been, unsurprisingly, that respon-
sibilities have shift ed towards the border states.6

Second, divergence of policies and practices even within 
a theoretically “harmonized” system, such as is established 
in the EU,7 means there is signifi cant inequity in the sys-
tem which has resulted in an “asylum lottery.” For example, 
the United Nations High Commissioner for Refugees 
(UNHCR) reports that a Chechen transferred from Austria 
to Slovakia sees his or her chance of being granted refugee 
status going from 80 per cent to 0 per cent.8 Similarly, the 
European Council on Refugees and Exiles (ECRE) notes that 
in 2007 recognition rates for Iraqis varied from 0 per cent 
in Greece and Slovenia to 87.5 per cent in Cyprus.9 Even 
in the context of the bilateral US-Canada STCA—an agree-
ment between two very similar state parties to the Refugee 
Convention—there have been many concerns raised as to 
the adequacy of the US system to fully uphold Article 33 
of the Refugee Convention.10 Th us, at present, protection 
elsewhere is more of a challenge than an opportunity for 
refugee protection.

Lawfulness of Protection Elsewhere Schemes
Th e adoption and implementation of protection elsewhere 
policies is now so well entrenched in state practice, and os-
tensibly approved by the UNHCR, that one may assume it 
is futile to consider whether such policies are permitted at 
international law. However the legality of the schemes is 
rarely a question capable of litigation before domestic courts 
in light of domestic jurisdictional limits, and thus the inter-
national law arguments have rarely been canvassed and ad-
dressed in any depth. For example, in Canadian Council for 
Refugees v. R, Phelan J. noted that “there may be an issue of 
whether a Canadian law which requires a person to make 
their refugee claim in a country, other than the one of their 
choosing, is compliant with the Refugee Convention.”11 
However, he concluded that in the absence of other evidence, 
“it is presumed that Canadian law is at least compliant with 
the relevant Conventions.”12 It is useful at the outset to note 
that while the Federal Court of Appeal overturned Justice 
Phelan’s decision to grant an application for judicial review 
declaring invalid sections 159.1 to 159.7 of the Immigration 
and Refugee Protection Regulations and the STCA, Justice 
Phelan’s assessment of the STCA’s compliance with the 
Refugee Convention remains relevant.13 Th is is because 
the reason for overturning Justice Phelan’s decision was not 
that his Honour’s assessment that the STCA is inconsistent 
with Article 33 of the Refugee Convention was incorrect 
as a matter of fact or law, but rather that this was not the 
proper question to be resolved by the Court. Justice Phelan 
had assumed that compliance with Article 33 (and Article 
3 of the Convention Against Torture) was a condition pre-
cedent to the Governor-in-Council’s exercise of its delegated 
authority to designate the US as a safe third country, and that 
since aspects of the US asylum process are inconsistent with 
both relevant treaties, the STCA and accompanying regula-
tions are ultra vires.14 However the Federal Court of Appeal 
found that the correct inquiry was not as to whether there 
was actual compliance with international law, but rather only 
whether the Governor-in-Council had considered the factors 
set out in the Act (including compliance with Article 33) 
prior to making the designation.15 In light of the fact that the 
reason for overturning Justice Phelan’s decision was a tech-
nical rather than substantive one,16 reference will continue 
to be made to his Honour’s consideration of the substantive 
questions of actual compliance.

Turning then to the question of whether Justice Phelan 
was correct to raise the issue whether protection elsewhere 
policies are permitted at international law, the starting point 
must of course be the text of the Refugee Convention.17 Th e 
Refugee Convention does not explicitly authorize a transfer of 
a refugee or applicant for refugee status from one state party 
to another. Rather, authority for the legality of such transfers 
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is assumed to be found in an omission in the text, namely, the 
lack of a right to be granted asylum. As is well understood, the 
Refugee Convention prohibits a state from returning a person 
to a state in which he or she will be exposed to persecution 
(the obligation of non-refoulement in Article 33). It is thus 
oft en assumed by state parties that as long as Article 33 is not 
violated, the state is free to transfer a refugee to a third state. 
Indeed, so much was assumed in the concurring opinion of 
Evans J.A. in the Canadian Federal Court of Appeal, where his 
Honour asserted in passing that the “provisions of neither the 
international Conventions relied on in this litigation, nor the 
Charter, require Canada to abstain from enacting regulations 
which may deter nationals of third countries in the United 
States from coming to the Canadian border to claim refugee 
protection or protection from torture.”18 Th is was said to be 
because both Article 33 of the Refugee Convention and Article 
3 of the CAT “impose a negative obligation not to refoule, not a 
positive obligation to receive potential claimants.”19

Interestingly however an analysis of the text of the Refugee 
Convention reveals that it is not silent as to the circumstances 
in which a person may be excluded from protection on the 
basis that he or she is able to obtain protection elsewhere. 
Rather there are three situations in which a state may de-
cline to protect a person because he or she can obtain protec-
tion elsewhere: where a person has more than one national-
ity, he will not satisfy the defi nition of refugee if “he has not 
availed himself of the protection of one of the countries of 
which he is a national” (Article 1A(2)); where a person has 
de facto nationality in another country the Convention “shall 
not apply” (Article 1E); and where a refugee acquires a new 
nationality and enjoys the protection of the country of new 
nationality the Convention “shall cease to apply” (Article 
1C). Importantly, in each of these situations the refugee 
enjoys a level of protection in a third country greater than 
that provided in the Refugee Convention since in each case 
the refugee will enjoy equivalent protection to that enjoyed 
by nationals in the third state, whereas in some instances the 
Refugee Convention dictates a lower standard of protection 
for refugees than that enjoyed by nationals.20

Th e explicit reference to these carefully defi ned circum-
stances in which the availability of protection elsewhere can 
exclude a person from refugee protection might be thought 
to be exhaustive of the situations in which a state can de-
cline to protect on this basis—that is, an application of the 
expressio unius principle.21 Th is may further be supported by 
reference to the context, object, and purpose of the Refugee 
Convention, matters appropriately considered under the 
rules of treaty interpretation,22 which could be said to sup-
port the view that the Convention requires states to engage 
in international co-operation to protect refugees, not defl ect 
responsibility to other states.

Th e diffi  culty with the textual argument however is that 
the exclusions above all speak to the defi nition of a refugee 
and thus to who qualifi es for protection. In the context of 
protection elsewhere practices and policies, such as the US-
Canada STCA, there is no suggestion that a transferred refu-
gee applicant is excluded from protection, but rather that 
the claim for protection is more appropriately assessed and 
implemented in another state. Further, there is a contra indi-
cation in the text, in that Article 32 prohibits the expulsion 
of refugees other than in exceptional circumstances, but this 
only applies to those refugees “lawfully present” in a state’s 
territory.23 Th e adoption of the concept of lawful presence 
was a deliberate choice and is to be distinguished from other 
levels of attachment such as refugees who are merely within 
a state party’s jurisdiction or territory.24 It thus suggests that 
there is a period between a refugee coming within the juris-
diction of a state party and attaining the status of lawful pres-
ence during which he or she may be lawfully transferred to 
another state. However this conclusion does not mean that a 
state is untrammelled in its decision to transfer. We thus now 
turn to a consideration of what constraints are imposed on 
any decision to transfer.

Refugee Rights Other than Article 33
No state has ever asserted that there are no constraints what-
ever pertaining to a decision to transfer a refugee or asylum 
seeker to a third state; rather all states accept that at the very 
least Article 33 of the Refugee Convention must be respected 
in any decision to transfer. Th e content of that requirement 
may be subject to debate, an issue to which this article will 
turn below, but the fundamental relevance of Article 33 is 
accepted.

However what is much more controversial is whether there 
are any other obligations relevant to a decision to transfer a 
refugee. In general, states tend to assert that Article 33 is the 
only relevant Refugee Convention obligation, and in much 
of the jurisprudence it is assumed by courts, either implicitly 
or explicitly, that Article 33 is the only relevant considera-
tion. In the Canadian litigation, for example, Justice Phelan 
concluded, following a discussion of relevant comparative 
case law, that “the focus of the Convention is on protection 
against refoulement and as long as the third party protects in 
practice against refoulement, other distinctions will not bar 
return.”25 In reaching this conclusion his Honour did not 
consider the relevance of other rights to this context from 
a principled perspective but rather relied on his Honour’s 
view of the comparative case law. Indeed he primarily relied 
on Lord Bingham’s judgment in Yogathas in which his 
Lordship stated that “the Convention is primarily directed 
to preventing refoulement and it is inappropriate to compare 
other issues between two states, such as the applicant’s living 
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conditions in the third country.”26 However the relevance of 
other rights has rarely been directly argued and considered 
as a discrete issue in the jurisprudence and thus the persua-
siveness of previous authority on this point is open to ques-
tion since it is not the outcome of a considered assessment of 
the competing arguments but rather largely represents obi-
ter comments in judgments otherwise primarily concerned 
with Article 33 as a constraint. By contrast, several expert 
affi  davits produced in the Canadian Federal Court directly 
addressed this issue, representing possibly the most compre-
hensive elucidation of the competing arguments presented 
to a court to date.27 Justice Phelan’s rather cursory dismissal 
of this important argument is particularly curious in light of 
this, particularly given that a number of Refugee Convention 
rights other than Article 33 were asserted to be at risk on 
return to the US,28 but perhaps is explained on the basis that 
under the Canadian legislation, Article 33 was the key focus 
of an inquiry into the validity of the Agreement.29

Th is raises the question as to what is the correct position 
as a matter of international law. Th e Refugee Convention in 
fact contains many rights other than Article 33, and it might 
be argued that those rights already acquired by a refugee in 
the sending state are relevant to determining the validity of 
safe third country agreements. As soon as a refugee is within 
the territory of a state party (regardless of whether he or she 
has been recognized as a refugee by the state party), he or she 
is entitled to the following rights: Article 3 (non-discrimin-
ation); Article 4 (freedom of religion); Article 13 (right to 
property); Article 16(1) (access to the courts); Article 20 
(equality of access to rationing); Article 22 (right to educa-
tion); Article 25 (administrative assistance); Article 27 (iden-
tity papers); Article 29 (freedom from fi scal charges); Article 
31(1) (non-penalization for illegal entry or presence); Article 
31(2) (freedom from constraints on freedom of movement 
unless necessary); Article 33 (non-refoulement); and Article 
34 (consideration for naturalization). In addition, the refu-
gee has the possibility of acquiring further rights as his or her 
connection with the state strengthens.

Th ere is a strong argument that once a refugee has acquired 
rights in the sending state, the sending state must ensure that 
those rights are respected in the receiving state.30 Th is view 
has some judicial support. In overturning the “common law” 
doctrine of “eff ective protection” that had been developed 
by the Federal Court of Australia, in NAGV v. Minister the 
High Court of Australia noted that one of the problems with 
this doctrine was that it assumed that the only “protection 
obligations” which Australia owed to refugees (and thus the 
only obligation relevant to a decision to transfer) was that 
contained in Article 33. However, as the High Court noted, 
the Convention contains a number of other requirements in-
cluding the provision of free access to courts and the right 

to religious freedom.31 Th e implication was that, as a mat-
ter of treaty interpretation, more than mere compliance with 
Article 33 is required in order to eff ect a lawful transfer.32

Th is is consistent with general principles of internation-
al law. As the European Court of Human Rights (ECHR) 
has noted, a sending state cannot avoid the obligations it 
has incurred under human rights treaties (in that case the 
European Convention on Human Rights) vis-à-vis refu-
gees within territory simply by transferring them under the 
Dublin Convention; nor can it “contract out” of its legal obli-
gations.33 Th is is also recognized in European Parliamentary 
Resolution 1569 (2007) in which states are reminded that the 
transfer of refugees off shore cannot “absolve a state from its re-
sponsibilities,”34 and has received support from the Assistant 
High Commissioner—Protection of the UNHCR.35

Th is reasoning applies even more strongly in the context 
of the Refugee Convention than in the context of general hu-
man rights treaties. Th e Refugee Convention’s purpose is to 
impose obligations on states regarding a specifi c group of 
persons. While the Convention does not impose obligations 
on states to deliver rights to refugees in the abstract, state 
parties have assumed obligations to deliver rights to refugees 
with whom they have a connection, in some cases based on 
mere physical presence. If it were possible to circumvent the 
considerable range of obligations imposed on state parties by 
simply transferring a refugee to another state, this would de-
feat the raison d’être of the Convention.36

Indeed, evidence suggests that rights other than non-re-
foulement alone are oft en considered critical to refugees’ own 
idea of what amounts to “protection.”37 For example, Grabska 
notes that in Egypt, due to the number of reservations to the 
Refugee Convention made by Egypt, the rights of refugees 
and asylum seekers are signifi cantly constrained; so much 
so that “the possibility of full integration in terms of access 
to citizenship, civil, political, social, economic and cultural 
rights in Egypt for refugees is eff ectively ruled out.”38 In her 
fi eldwork, Grabska found that the key concern expressed by 
refugees was eff ective protection and security. Importantly, 
refugees view such protection “not only in terms of being free 
from random arrests and deportation, but also in terms of 
having access to basic human rights, such as the right to edu-
cation, work, housing and health services.”39 Grabska quotes 
one Rwandan refugee: “Having a blue card is nonsense, it is 
like being in a prison, but even the prison is better because 
you are fed there. But we are not given any help so how are 
we expected to survive?”40 Th is explains why it is that many 
refugees have chosen to leave Egypt and seek refuge in nearby 
states such as Israel; and seriously calls into question whether 
refugees can legally be returned to Egypt by Israel under the 
assumption that it is a safe third country.41
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Th is has become an increasingly important issue in re-
cent times in the context of returns to Greece by EU Member 
States pursuant to the Dublin Regulation. Th e question 
whether Greece can be considered a safe third country has 
been the subject of debate for some time,42 but has be-
come acute since the UNHCR published a position paper 
in April 2008 calling for all EU Members States “to refrain 
from returning asylum-seekers to Greece under the Dublin 
Regulation until further notice.”43 In addition to concerns 
about the ability of returnees under Dublin to access an ad-
equate asylum procedure in Greece, the UNHCR and other 
organizations have pointed to the fact that Greece has failed 
to implement even the minimal standards set out in the EU 
Reception Directive—a directive that aims to provide min-
imum standards for the reception of asylum seekers “that 
will normally suffi  ce to ensure them a dignifi ed standard of 
living.”44 In 2007 the European Court of Justice found that 
Greece had failed to adopt Council Directive 2003/9/EC of 27 
January 2003 laying down minimum standards for the recep-
tion of asylum seekers (the Reception Directive) on the basis 
that it failed to adopt, within the prescribed period, “the laws, 
regulations and administrative provisions necessary to com-
ply” and had thus “failed to fulfi l its obligations under Article 
26 of that directive.”45 It is arguable that failure to implement 
the Reception Directive is prima facie evidence that a state is 
in violation of international obligations including under the 
Refugee Convention, the International Covenant on Civil and 
Political Rights (ICCPR), and the International Covenant on 
Economic, Social and Cultural Rights (ICECSR), given that in 
many respects the Reception Directive sets a lower standard 
than that required by these international treaties.46

As a result of these concerns, a number of EU Member 
States have begun halting transfers of all or some asylum 
seekers to Greece under the Dublin Regulation. Most rel-
evant for present purposes is the fact that in some cases the 
prohibition on transfer has not been imposed due to con-
cerns that Article 33 is at risk of violation, but rather due 
wholly or in part to the human rights situation for asylum 
seekers in Greece. For example, in May 2008 the Swedish 
Migration Board decided to halt the deportation of children 
to Greece on the basis of a real risk that children will be de-
tained in Greece while awaiting determination of status.47 
Further, during 2008 several lower administrative courts in 
Germany issued a temporary stay of proceedings preventing 
the German government from transferring asylum seekers 
to Greece in respect of a number of (adult) asylum seekers. 
In a decision of 25 April 2008 the administrative court (VG) 
in Giessen issued a temporary stay of proceedings for a per-
iod of six months due to the inhuman conditions for asylum 
seekers in Greece contrary to the Reception Directive and to 
the Asylum Procedures Directive.48 In another decision of 21 

August 2008 the administrative court in Hamburg issued a 
temporary stay of proceedings on the basis that the return was 
not possible because of the danger of serious detriment to the 
asylum seeker, specifi cally the “conditions not conforming to 
human rights standards in the asylum seeker camps and the 
asylum proceedings that do not even approximately comply 
with the minimum legal standards.”49

Th is is consistent with the UNHCR position paper which 
refers to the “[p]roblematic reception conditions for un-
accompanied minors, in particular access to health, educa-
tion and welfare during the course of the asylum proced-
ures,”50 as well as the “extremely limited reception facilities 
for asylum-seekers” including lack of accommodation and 
access to employment.51

It is unclear whether the reference to human rights in these 
decisions is a reference to rights contained in the Refugee 
Convention or other international human rights treaties, 
although explicit reference to the EU Reception Directive 
suggests that consideration of Refugee Convention rights 
is considered relevant. In any event, while there may be 
some debate concerning the extent to which other Refugee 
Convention rights are determinative in this inquiry, there is 
no question that general human rights treaties such as the 
ICCPR and the European Convention on Human Rights 
constrain a state in its ability to expel, deport, or transfer a 
person to another state, under a safe third country regime 
or otherwise.52 At the very least, a state is prohibited from 
removing a person where there is a real risk that his or her 
right to life, or right not to be subjected to torture, or to cruel, 
inhuman, or degrading treatment, will be violated.53

Of particular relevance to the present context, “inhuman 
or degrading treatment” has been interpreted so as to apply 
to a violation of socio-economic rights. For example, in 
Limbuela, the House of Lords found that the UK’s policy of 
prohibiting asylum seekers from receiving welfare benefi ts 
when their applications were not fi led “as soon as reasonably 
practicable” amounted to “inhuman or degrading treatment” 
in violation of Article 3 of the European Convention on 
Human Rights. As Lord Bingham explained, this was because 
an asylum seeker “with no means and no alternative sources 
of support, unable to support himself is, by the deliberate ac-
tion of the state, denied shelter, food or the most basic neces-
sities of life.”54 As to whether this action amounted to “treat-
ment” for the purposes of Article 3, Lord Hope emphasized 
that the “imposition by the legislature of a regime which pro-
hibits asylum seekers from working and further prohibits the 
grant to them, when they are destitute, of support amounts 
to positive action directed against asylum seekers and not 
mere inaction.”55 In the context of the ICCPR, the Human 
Rights Committee (HRC) has routinely found states in viola-
tion of Article 7 where they have subjected persons within 
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their control, such as prisoners and detainees, to a depriva-
tion of socio-economic rights.56

In assessing whether treatment of transferred refugees/
asylum seekers in the third state is likely to amount to de-
grading treatment, it is vital that regard be had to the par-
ticular vulnerability of children, especially in the area of 
socio-economic rights. Th is approach is consistent with the 
views of the Committee on the Rights of the Child which has 
emphasized that the non-refoulement obligations implied in 
the Convention on the Rights of the Child apply:

… irrespective of whether serious violations of those rights 
guaranteed under the Convention originate from non-State ac-
tors or whether such violations are directly intended or are the 
indirect consequence of action or inaction. Th e assessment of 
the risk of such serious violations should be conducted in an 
age and gender-sensitive manner and should, for example, take 
into account the particularly serious consequences for children 
of the insuffi  cient provision of food or health services.57

Th us, where there is evidence of a real risk that asylum 
seekers will be subjected to such treatment on transfer under 
a safe third country arrangement, the sending state is pro-
hibited from eff ecting such transfer under international law. 
Th is analysis therefore suggests that it is incumbent upon 
states to consider rights other than Article 33 of the Refugee 
Convention alone in assessing the legality of transfers pur-
suant to a protection elsewhere scheme or policy. Th us, the 
assumption that nothing other than Article 33 is relevant is 
clearly unsustainable as a matter of international law.

However, even if it were assumed that Article 33 is the 
only relevant constraint on a decision to transfer a refugee to 
a third state, it is important to note that rights violations in 
the third state can be relevant to an Article 33 analysis on a 
number of bases.

First, it may be that the conditions or treatment meted out 
to refugees in the third state in fact amount to persecution on 
the basis of race, religion, or nationality, both in the form of 
more traditional methods of persecution (such as violence) 
but particularly in the context of a violation of social and eco-
nomic rights.58 Th is is of course very unlikely to be an issue 
in the context of the US-Canada STCA, but such arguments 
may well be made in the context of Israel’s recently renewed 
policy of returning refugees to Egypt, in light of the situation 
described above. Another example is provided in the context 
of Indonesia—a country through which many refugees pass 
en route to Australia and which has been considered in the 
past by the Australian authorities to be a country in which 
a refugee may have received eff ective protection.59 However 
according to the UNHCR offi  ce in Jakarta, Indonesia can-
not be considered to provide eff ective protection because 

inter alia, “[t]here is no lawful access for these persons to 
the labour market and thus they are not able to work legally, 
which obviates any adequate and dignifi ed means of exist-
ence. Th ere is no possibility of exercising any civil, economic, 
social or cultural rights.”60 Th is may well amount to persecu-
tion for reasons of race or nationality or even membership of 
a particular social group.61

Second, it might be argued that a violation of socio-
economic rights in the third country may amount to con-
structive refoulement, particularly if such conditions were 
so harsh as to give rise to a serious likelihood that refugees 
would risk returning home rather than tolerate the harsh 
conditions.

Th ird, the “reception conditions” aff orded to refugees 
in the receiving state may also be relevant to the question 
whether the refugee is able to access a “fair and eff ective 
asylum procedure,” which of course has a direct bearing on 
whether the third state will engage in refoulement, discussed 
below. Indeed, this has been noted by the UNHCR in the 
context of Greece, discussed above. As the UNHCR notes, 
“it is essential to enable asylum seekers to sustain themselves 
during the asylum process, not only out of respect for their 
rights, but also to ensure a fair and eff ective asylum proced-
ure.”62 Similarly, ECRE has expressed concern that reception 
standards vary widely across Member States, particularly in 
relation to access to health care, including psychiatric assist-
ance and facilities—an issue that may bear directly on the 
fairness of an adjudication procedure.63 Th is analysis refl ects 
the idea of the “interdependence of rights”—a concept rec-
ognized more broadly in international human rights law and 
scholarship and one that needs to be more fully understood 
and implemented in refugee law.

Th is analysis leads to the conclusion that it is essential that 
any state wishing to implement a safe third country or pro-
tection elsewhere policy ensure that the human rights condi-
tions in the third state are assessed as part of the decision to 
transfer.

Article 33 of the Refugee Convention
Even if there is no risk that a refugee will suff er persecution 
or other human rights violations in a third state, there are 
still many important issues which must be considered by the 
sending state in order to ensure that there is not a risk of 
indirect refoulement. It is well accepted that Article 33 ap-
plies to indirect refoulement as well as direct refoulement; 
that is, just as a state is prohibited from returning a refugee 
directly to a state in which he or she will be exposed to per-
secution, a state cannot return or transfer a refugee to a third 
state where it is foreseeable that the receiving state will in 
turn send the refugee back to a country of persecution.64 Th e 
question arises therefore as to what factors the sending state 
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must consider in assessing whether indirect refoulement is 
foreseeable.

First, the sending state must be satisfi ed that the third (re-
ceiving) state has an adjudication procedure in place to assess 
refugee status. While the Refugee Convention does not dir-
ectly impose any procedural requirements on state parties, it 
is well accepted that if a state is to avoid violation of a non-
refoulement obligation such as Article 33, it must institute an 
adequate system of status determination to enable it to ascer-
tain whom it must protect from refoulement.65 It is beyond 
the scope of this paper to explore in depth the parameters 
of an adequate status determination system; however, the 
UNHCR’s Assistant High Commissioner—Protection has 
helpfully identifi ed the “core elements” or “hallmarks of an 
eff ective system for the determination of refugee status” as 
follows:

a) a single, specialised fi rst instance body with qualifi ed deci-
sion-makers, trained and supported with country of origin in-
formation; b) adequate resources to ensure effi  ciency, to identify 
those in need of protection quickly and to curb abuse; and c) an 
appeal to an authority diff erent from and independent of that 
making the initial decision.66

Another UNHCR report prepared for the 2001 Global 
Consultations concluded that all applicants should “receive 
a written decision automatically,” and that where a claim is 
rejected or declared inadmissible, “the decision should be a 
reasoned one.”67 Further, an “asylum seeker should in prin-
ciple have the right to remain on the territory of the asylum 
country and should not be removed, excluded or deported 
until a fi nal decision has been made on the case.”68

How might a sending state assess whether the intended 
recipient state’s refugee status determination procedures are 
adequate? It would seem that recognition rates might be a 
useful starting point. For example, the fact that the recogni-
tion rate for both refugee status and subsidiary protection 
in Greece was only 1.22 per cent in 2006 suggests prima fa-
cie that Greece does not comply with Article 33.69 Further, 
monitoring and supervision by the UNHCR might provide 
some helpful insight. For example, a UNHCR assessment of 
refugee decisions by the Greek authorities found that of the 
305 decisions studied, none provided any information about 
the facts of the case or any detailed legal reasoning.70 Rather, 
they all contained a standard paragraph alleging that “it is 
obvious that s/he abandoned his country in order to fi nd a 
job and improve his living conditions.”71 Th is serves to em-
phasize the importance of UNHCR presence in any supposed 
safe third country, in that it is vital that information be avail-
able as to the quality of protection “on the ground”—an issue 
which in many cases may be peculiarly within the UNHCR’s 

authority to obtain. Th is is not to say that UNHCR’s view on 
whether a country is a safe third country is conclusive or can 
obviate the sending state’s obligation to ensure that transfers 
comply with its own international obligations;72 rather it 
highlights the need for a method of obtaining information 
as to the practical reality for transferred refugees in the third 
state.

Th is, however, raises a very interesting question as to 
whether a refugee can be transferred to a state in which the 
UNHCR itself undertakes refugee status determination, par-
ticularly given that UNHCR procedure has been criticized 
for, inter alia, its failure to “provide applicants with specifi c 
explanations for their rejections” and its lack of independent 
review of fi rst level determinations.73 Th is is not an academic 
question, given that the UNHCR is currently undertaking 
refugee status determination in seventy-one states, of which 
forty are states party to the Refugee Convention (where there 
are no, or inadequate, national procedures) and thirty-one 
are not party to the Refugee Convention.74 However as a re-
sult of sustained critique in recent years, the UNHCR has 
committed to improved procedures and additional training, 
including the publication of procedural standards in 2005, 
which appears to have resulted in improved refugee status 
determination including a higher rate of recognition of refu-
gee claims.75 It remains an issue, however, which must be 
considered by a sending state, particularly where transfer 
will remove a refugee applicant from a highly sophisticated 
system of refugee status determination, as is found in coun-
tries like Australia, Canada, and New Zealand.76

Second, the third (receiving) state must guarantee access 
to that system for refugees in question; thus, for example, 
the sending state must ensure that refugees are not barred 
from the system by procedural rules or other impediments. 
Th e adequacy of any refugee status determination system 
is irrelevant if an applicant transferred under a “protec-
tion elsewhere” scheme will not have access to that process 
on transfer.77 Th is has been an issue on which a number of 
courts have focused. For example, in Canadian Council for 
Refugees v. R, Justice Phelan found that the requirement that 
asylum claims be fi led within one year in the US (and thus 
that claims may be barred for failure to comply with this pro-
vision) is not consistent with the Refugee Convention, thus 
putting Canada at risk of a violation of Article 33 if refugees 
are transferred there. Similarly, in Kilic v. State of Belgium, the 
Belgian Conseil d’État took into account evidence that the 
applicant would have diffi  culty reopening his asylum claim 
in Greece in deciding to suspend the removal order made 
by the Belgian authorities under the Dublin Regulation. Th e 
Court held: “[t]here is an important risk that the applicant is 
being sent to a country which does not adequately respect his 
right to have his asylum claim seriously considered.”78 Th us, 
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refugees must have a meaningful legal and factual opportun-
ity to make a claim for protection in a third state.79

Th ird, the sending state must be satisfi ed that the receiving 
state interprets the Refugee Convention in a manner that re-
spects the “true and autonomous meaning” of the defi nition 
in Article 1 of the Convention.80 In other words, if a person 
is likely to be recognized as a refugee in the sending state but, 
due to diff erences in interpretation, is unlikely to be so rec-
ognized in the state to which transfer is being considered, the 
sending state is prohibited from transferring the applicant to 
the third state. While minor diff erences will be permitted, if 
the diff erences are “signifi cant,” meaning that they will result 
in diff erent treatment, then a state may not transfer a refugee 
to a third state.81 As Justice Phelan concluded in Canadian 
Council of Refugees v. R., “it should be presumed that where 
there is a diff erence in interpretation, there will be a diff er-
ence in treatment.”82 Th is relates both to issues such as stan-
dards of proof and also to defi nitional issues.

In terms of the standard of proof, in Canadian Council 
for Refugees v. R., Justice Phelan found that the higher stan-
dard of proof applied in the US to those seeking withhold-
ing of removal, that is, “more likely than not” as opposed to 
“well founded fear,” is not consistent with Article 33. One 
method by which this might be established is by considering 
statistics: in the Canadian challenge, the Court took note of 
Deborah E. Anker’s evidence that the grant rate for with-
holding is three times lower than in respect of asylum claims. 
Conversely in TI the ECHR noted, in response to a challenge 
based on Germany’s high burden of proof, that “the record of 
Germany in granting asylum claims gives an indication that 
the threshold being applied is not excessively high.”83

Turning to the substantive issues, in Canadian Council of 
Refugees v. R., Justice Phelan found that, in a number of re-
spects, the approach of US decision makers to interpreting 
the refugee defi nition was suffi  ciently diff erent to that of 
Canada as to suggest that it was not reasonable for Canada 
to consider the US a safe third country. Th ese diff erences in-
cluded an overly expansive view of the exclusion clauses and 
an unduly narrow approach to the inclusion clause especially 
as relevant to gender based claims.84 Th is careful assessment 
of the diff erences is necessary in order for the sending state 
to satisfy itself that there is no risk of indirect refoulement on 
transfer.

A recent analysis by the UNHCR of the implementation of 
the EU Qualifi cation Directive reveals that there is still con-
siderable divergence among Member States in interpreting 
the defi nition of “refugee” including diff erences in respect of 
non-state agents of persecution,85 the actors capable of pro-
viding protection,86 and the exclusion clause.87 Th is serves 
to reinforce the fact that a state that wishes to transfer even 
within a somewhat harmonized system must still assess 

whether the receiving state adopts the correct international 
meaning of the Refugee Convention before carrying out a 
transfer.

Procedural Safeguards
Th e analysis above has considered the factors which a send-
ing state must take into account in assessing whether a trans-
fer may be carried out in compliance with international law. 
Th is part now turns to consider the method by which this 
assessment is to be carried out by the sending state.

A state cannot make a blanket determination that a third 
state is safe and will deliver Convention rights for all refu-
gees; nor can it rely on a safe third country agreement or as-
surances from a third state.88 Rather, refugees who are be-
ing considered for transfer must have an ability to challenge 
the transfer decision in their particular case. As the House 
of Lords has said, a state is “under a duty to inform itself of 
the facts and monitor the decisions made by a third coun-
try in order to satisfy itself that the third country will not 
send the applicant to another country otherwise in accord-
ance with the Convention.”89 Th is is because in the absence 
of an individualized assessment, the sending state is at risk of 
a violation of Article 33. Even a country that generally com-
plies with the Refugee Convention may adopt a practice or 
approach to interpretation which places a particular claim-
ant at risk of refoulement; for example, the receiving state 
may take a narrow approach to gender claims or those from 
a particular group such as homosexual men and women. 
Accordingly, the House of Lords has held that although an 
“accelerated procedure” might be acceptable, the need for ef-
fi ciency cannot obviate the need for a court to subject the 
decision to transfer a refugee to a “rigorous examination”90 
or “anxious scrutiny.”91

Indeed, that this is required by the Refugee Convention 
was explicitly accepted by Evans J.A. of the Federal Court 
of Appeal in his concurring opinion in Canadian Council of 
Refugees v. R. In explaining his fi nding that Phelan J.’s dec-
laration of invalidity of the STCA Regulations was “not re-
quired in order to ensure that they are not applied to claim-
ants for protection at the land border in breach of either 
Canada’s international obligations not to refoule, or the 
Charter,”92 Evans J.A. explained that the Regulations are ca-
pable of being construed and applied so as to be consistent 
with Canada’s international obligations. Th at is, they should 
be interpreted so as to ensure that “refugee claimants at the 
Canadian land border may not be turned back to the United 
States pursuant to the STCA Regulations if they can estab-
lish that, if returned, they would face a real risk of their re-
moval by the United States to a country where they have a 
well founded fear of torture, or persecution on a Convention 
ground.”93 Further, such a risk assessment “must be made in 
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respect of individual claimants, in light of the United States’ 
law and practice at that time as it pertains to them.”94 Evans 
J.A. further noted that a denial of access to Canada’s refugee 
determination system “would be subject to an application 
for leave and for judicial review.”95 Of course one may ques-
tion the adequacy of such an individual determination, given 
that, as noted by Phelan J., the Canadian Border Services 
Agency (CBSA) is responsible for determining whether a 
person must be removed under the STCA or is eligible to be 
referred to the Immigration and Refugee Board (IRB)—the 
latter rather than the former agency being the highly special-
ized expert refugee status determination agency in Canada. 
It is not clear what expertise the CBSA has to undertake the 
“anxious scrutiny” of a risk of indirect refoulement required 
by international law.96 Although Evans J.A. notes that “[n]o 
doubt guidelines will be developed to assist offi  cers in mak-
ing these eligibility determinations,”97 it is by no means clear 
that this will amount to an adequate procedure. Th is is par-
ticularly so when we consider that the burden should be on 
the sending state to ensure that there is no foreseeable risk 
of refoulement—thus offi  cers will need to be well versed in 
the aspects of US asylum law and practice which potentially 
impact on this assessment and should not expect applicants 
to be cognizant of the risks in their particular case.

In terms of a right of review or appeal against a decision to 
transfer, although available in some jurisdictions, including 
Canada, it is vital that the decision to transfer be suspended 
pending the outcome of any review or appeal in light of the 
potentially serious consequences for an applicant of trans-
fer to a state which does not respect international law. Th is 
has been supported by both the UNHCR and the European 
Parliament following an examination of the diffi  culties which 
arise when a state does not allow for suspension of an order 
to transfer pending appeal, particularly when the decision to 
transfer is later overturned.98

Post-transfer Monitoring
Th e fi nal point to note is that it is not suffi  cient for a state 
to rely on a written agreement, written assurances, or an in-
itial assessment that transfer to a third country complies with 
the Refugee Convention. Rather the state must monitor the 
treatment of refugees in the receiving state to assess on an on-
going basis whether transfers can continue to be undertaken 
in accordance with international law.99 As Justice Phelan ex-
plained in Canadian Council of Refugees v. R, the purpose of 
a continuous review is to

address the fact that new matters may develop, practices and 
policies of the third country may shift  depending on the current 
administration, and that opinions formed initially are not im-
mutable and must be re-examined in the light of more current 

opinion and other evidence of the third country’s actual, rather 
than, claimed compliance.100

Such ongoing assessment should focus on the application 
of laws and regulations to refugees in the receiving state in 
general, but also on individual refugees transferred under a 
protection elsewhere scheme. Th is issue has been addressed 
by the Human Rights Committee in the context of the im-
plied non-refoulement obligations in the ICCPR. It has ex-
plained that when a state party expels a person to another 
state on the basis of assurances as to that person’s treatment 
by the receiving state, it must “institute credible mechanisms 
for ensuring compliance by the receiving state with these as-
surances from the moment of expulsion.”101 Accordingly, in 
Mohammed Alzery v. Sweden, the HRC held that the diplo-
matic assurances from Egypt relied upon by Sweden were in-
suffi  cient to discharge Sweden’s non-refoulement obligations, 
inter alia, because they “contained no mechanism for mon-
itoring of their enforcement.”102 Th e HRC continued:

Nor were any arrangements made outside the text of the assur-
ances themselves which would have provided for eff ective imple-
mentation. Th e visits by the State party’s ambassador and staff  
commenced fi ve weeks aft er the return, neglecting altogether a 
period of maximum exposure to risk of harm. Th e mechanics 
of the visits that did take place, moreover, failed to conform to 
key aspects of international good practice by not insisting on 
private access to the detainee and inclusion of appropriate med-
ical and forensic expertise, even aft er substantial allegations of 
ill-treatment emerged.103

Th is highlights the fact that the ongoing analysis of the 
treatment of refugees in the third (receiving) state is not just 
a formalistic legal one, but must take into account practical 
realities.

Where a state has actual or constructive knowledge of 
violations of the Refugee Convention or other international 
legal obligations by the receiving state, it can no longer, in 
good faith, assert that transfers can be made in accordance 
with international law.104 In such a case, the sending state is 
“disentitled from eff ecting any further transfers to that state 
under a protection elsewhere policy unless and until there is 
clear evidence that the breach has ceased.”105 A clear example 
of such a situation is the well-documented risk of indirect or 
chain refoulement on sending a refugee applicant to Greece 
under the Dublin Regulation, discussed above. Indeed, not 
only have the UNHCR and a number of well-respected 
non-government sources called for all EU Member States to 
place a moratorium on transfers to Greece, but the European 
Commission has reportedly initiated infringement proceed-
ings against the Greek government for failing to adhere to 
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the requirements of the Dublin Regulation, in particular 
the requirement to substantively examine the refugee claim 
of a person transferred to Greece under the Dublin regula-
tion.106 In light of this, it is diffi  cult to understand how any 
state could deny that a violation of Article 33 is a foreseeable 
consequence of transferring a refugee applicant to Greece. 
However to date only Norway has halted all transfers, with 
other states preventing transfers only of a certain category 
(e.g. children) or in individual cases.107

Where, in contrast to the above situation, a state transfers 
a person to a third state in good faith, that is, with no actual 
or constructive knowledge that the third state will not respect 
the refugee’s rights, but the third state in fact violates the 
refugee’s rights, the Michigan Guidelines concluded that the 
sending state is not under a strict legal obligation to receive 
such refugees back into its territory and provide Convention 
protection.108 Th is is because a state is responsible for the 
foreseeable consequences of expulsion/deportation/remov-
al,109 and not for any future (unforeseeable) violations of 
that person’s rights that may later occur in the other jurisdic-
tion.110 However, the Michigan Guidelines recommend that 
the sending state should, where possible, consider facilitating 
“the return and readmission of the refugee in question to its 
territory, and ensure respect for her rights there in line with 
the requirements of the Convention.”111

Conclusion
Th is article has explained that, while technically permit-
ted at international law, schemes by which states attempt to 
transfer responsibility over refugees are subject to stringent 
limitations which must be respected if transfers are to be ef-
fected lawfully. As has been displayed, these constraints are 
not insignifi cant—a point also conceded by the judiciary. 
In the Adan case, counsel for the Secretary of State argued 
that the House of Lords should not require the UK to ensure 
that each EU state complies with the one “true autonomous 
meaning” of the Refugee Convention because

[f]or the Secretary of State to be required to assess the details 
of the judgments of the appellate courts of other EU States, and 
form a judgment on whether they are consistent with the 1951 
Convention, with that judgment subject to reassessment by the 
courts of this country by way of judicial review, would impose a 
complex and time consuming task that is inconsistent with, and 
would substantially frustrate, the objective of the 1996 Act to 
implement the principles in the Dublin Convention and speed-
ily return asylum seekers to other EU States for the merits of 
their claims to be considered.112

Lord Steyn dismissed this, concluding that the obligation 
to monitor compliance of other states with the Refugee 

Convention was manageable and that the “the sky will not 
fall in” as a result of this requirement. Further, in Yogathas, 
concerns about effi  ciency could not be said to obviate the 
need for rigorous scrutiny of the legality of a transfer. Th is 
does give rise to the question whether the safe third coun-
try/protection elsewhere concept is able, in conformity with 
international law, to achieve many of its aims. Th at is, if states 
must essentially engage in a form of refugee status determin-
ation prior to transferring an applicant, it does tend to call 
into question whether such schemes are capable of fulfi lling 
their aims.

Indeed, research undertaken by ECRE led to the con-
clusion that “at best, the Dublin regulation adds a lengthy, 
cumbersome procedure to the beginning of the asylum pro-
cess.”113 Th e European Parliament has recently noted that 
the “low level of eff ected transfers” is an indicator of the 
“defi ciencies of the Dublin system.”114 Indeed the European 
Parliament has called for urgent reform of the system, noting 
that in the absence of “a genuine common European asylum 
system” the Dublin system “will continue to be unfair both to 
asylum seekers and Member States.”115

Th is would tend to suggest that safe third country schemes 
are unworkable and undermine refugee protection, and that 
developed countries should dedicate their considerable re-
sources to fashioning solutions to the refugee crisis by de-
veloping policies truly concerned to address the human 
rights and needs of refugees.
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