This article discusses refugee determination from an inter-
sectional perspective to unpack the impacts of gender on the
refugee determination hearing in Canada. The article high-
lights the importance of dominant discourses in a legal con-
text, focusing particularly on how discursive constructions
of subjectivity affect refugee determination where claim-
ants’ trustworthiness depends not only upon their abilities
to describe their past experiences, but also how well their
story corresponds with dominant discourses about refugees.
It also discusses how these dominant discourses are racial-
ized, gendered, and hetero-normative, and how feminist
theories of intersectionality could be of use to deconstruct
the ways they affect different groups of refugee claimants.
The article concludes by considering the implications of the
newly shortened timelines in refugee adjudication.

Résumé

Cet article traite de la détermination du statut de réfugié
de fagon a évaluer 'impact de l'appartenance sexuelle dans
les audiences d’admission au statut de réfugié au Canada.
On y souligne I'importance des discours dominants dans le
contexte légal ; plus particuliérement, on y examine com-
ment les récits subjectifs affectent l'admission au statut de
réfugié lorsque la fiabilité des témoignages des demandeurs
repose non seulement sur leur capacité a décrire leurs expé-
riences passées, mais également sur 'adéquation de leurs
témoignages avec ces discours dominants sur les réfugiés.
On y examine comment ces discours dominants contiennent
des éléments de racisme, de sexisme et d’hétéronormati-
vité, et comment les théories féministes d’intersectionnalité
pourraient contribuer a déconstruire leur influence sur les
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Introduction

efugee determination has become an increasingly

debated and contested process in Canada within

the last few years, culminating with the implemen-
tation in December 2012 of Bill C-31, Protecting Canada’s
Immigration System Act. Questions have circulated over
who is a “genuine” refugee, who is not, who is a “bogus’
claimant, and how that determination should be reached.
New procedures are supposed to offer a progression towards
answering these questions, yet many refugee advocates have
significant doubts.

One aspect of the old system that has been maintained
within the implementation of the new one is the oral hear-
ing. As a result of the 1985 Supreme Court Singh decision, all
refugee claimants should have access to a full oral hearing
to explain their claim, and adjudicators should assess their
case on the basis of knowledge of conditions in the country
of origin, as well as a recognition of the claimant’s subjective
fear of persecution. Within this hearing process, it has been
argued that claimants must “produce a successful refugee
image™ in the recounting of their experience of persecu-
tion, an image that is based on intersecting essentialized
ideas of gender, race, sexuality, and ability, among others.
The Western-centric preconceived ideas about the racialized
and orientalized ways refugee claimants should perform
their gender and their fear within their narratives of perse-
cution can have significant impacts on the adjudication of
their claim. While the new determination process has been
implemented, this article will focus on adjudication prior
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to December 2012, since little research is available on the
impact of the changes. However, it will be argued that the
findings can have implications for the new processes and
subsequent related research.

Looking at the identity categories constructed to frame
“refugeeness” in the Canadian determination system prior
to Bill C-31 from an intersectional analytical framework,
this article will draw on what McCall identifies as the intra-
categorical complexity approach, where “the point is not to
deny the importance—both materially and discursive—of
categories but to focus on the process by which they are pro-
duced, experienced, reproduced, and resisted in everyday
life.” Categories such as gender, race, sexuality, and ability
will be deconstructed to allow for a broader theoretical and
analytical understanding of how interactions and power
relations contribute to the production and reproduction of
these categories. This will also allow for the recognition of
a greater diversity of experiences beyond those expected
from reified identity constructs,3 while at the same time
recognizing the material implications of categories within
people’s lived realities. Refugee subjectivity is constituted
and reconstituted at different moments, from the point of
fleeing a country of origin, to the experiences of migration,
to the refugee determination process, based on complex
and contradictory discourses, interactions, and embodied
experiences. While refugee claimants interact with num-
erous and diverse actors and institutions throughout their
forced migration, state policies and government agencies
play a specific role in imposing this refugee subjectivity on
claimants,4 a “damaged” subjectivity that the claimant may
or may not adopt for a multitude of reasons’ These desig-
nated identities may or may not subsequently affect their
determination as “genuine” refugees.

This article reviews the relevant theoretical and empir-
ical literature from diverse disciplinary approaches primar-
ily spanning the last twelve years, since the implementation
of the Immigration and Refugee Protection Act in 2002.
While the majority of the research relied upon was based
within the Canadian context, a few articles were selected
that focused on refugee determination in other locations as
a result of their unique analysis and relevant explanatory
value within the Canadian system. The literature discussed
focused primarily on specific identity constructs, frequently
including certain intersectionalities to further nuance the
discussions. By bringing them all into conversation in this
article, the possibility of a more robust understanding of
the ways intersecting identities affect refugee determination
is offered. While not all intersectionalities could be ana-
lyzed to the same extent, there is room for further research,
particularly as the new refugee processes include different
markers, such as country of origin and means of migration.
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Intersectionality

Intersectionality was introduced as a concept and frame-
work that would challenge a dominant form of feminist
analysis that was seen to essentialize women’s experiences,
ignoring and rendering invisible certain other knowledges
and realities. Coined and elaborated by Kimberlé Crenshaw
in 1989, intersectionality enabled an analysis of a multitude
of experiences without necessarily conceptualizing specific
identities as inherent or static. As an analytical perspective,
it has enabled a more nuanced approach to conceptualiz-
ing the ways inequality, discrimination, and oppression
intersect and overlap. It also allows for a recognition of the
limitations of any single analytical category or lens. Instead,
intersectionality highlighted “the relationships among
multiple dimensions and modalities of social relations and
subject formations.”® Therefore, within a feminist inter-
sectional framework, identity categories are understood as
relational. They are based on historical contexts, social con-
structs, and power relations, with no one category carrying
more importance at all times, though individual categories
may be focused on at different moments, for different pur-
poses. This type of approach allows for an emphasis on the
“constructedness” of social identity categories and the pro-
cesses that produce and reproduce them. As such, it is pos-
sible to avoid constructing lived experiences as homogen-
eous and to “remain sensitive to possible new admissions,
de-namings and exclusions,”® while these categories change
and evolve as people “cooperate or struggle with each other,
with their pasts, and with the structures of changing eco-
nomic, political and social worlds.”™

The deconstruction of identity categories, along with a
theoretical analysis of how the categories intersect in the
conceptualization of subjectivities, is part of understanding
how inequalities are continuously reproduced. Since sym-
bolic and material violence is tied to relational identity cat-
egories, understanding how they are constituted recognizes
the power relations that are maintained through these pro-
cesses, and therefore deconstructing them can open possi-
bilities for social change.'® This change becomes possible at
different moments and on different operational scales, since
identity is constituted at the micro, meso and macro level.
It is argued that an intersectional approach can offer a his-
torically and socially contextualized analysis at the level of
the body, the household, the regional, the national, and the
supra-national,! and that social change is subsequently pos-
sible on all those levels.

McCall offers three types of intersectional analysis, sug-
gesting that methodological approaches used thus far have
fallen into one of the three, labelled as anti-categorical com-
plexity, inter-categorical complexity, and intra-categorical
complexity. She elaborates these in terms of their approach
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to categories, how they interpret and analyze categories to
explore and explain social life. Anti-categorical complexity
considers social interactions and lived experiences, subjects
and structures, as too complex to enable any fixed categor-
ies to describe them in any realistic way. At the other end of
the continuum is the inter-categorical complexity approach,
which requires the strategic use of categories to highlight
inequalities between social groups and the evolution and
reproduction of these inequalities. Finally, intra-categorical
complexity deconstructs naturalized boundaries and the pro-
cesses that produce these boundaries, as in the first approach,
but acknowledges the “stable and even durable relationships
that social categories represent at any given point in time.”?
Therefore, it offers the tools to critically analyze identity con-
structs, their production and reproduction, while at the same
time recognizing their ongoing relevance within social struc-
tures and their material implications. It is this last approach
that I shall draw on throughout this article.

Academic research and writing on migration have his-
torically framed migrants as disembodied, rational actors,
reacting to social, economic, and political conditions. These
approaches have been widely critiqued, and intersectional
approaches have increasingly gained prominence. The recog-
nition that migration is a complex process, influenced and
affected by competing forces, expectations, and power rela-
tions, allowed for more nuanced approaches, enabling a rep-
resentation of the heterogeneity of migrants while taking ser-
iously migrants’ divergent experiences. The introduction of
migrants” diverse identities was an influential and critiqued
shift in migration studies. The early move to study dichotom-
ous gender relations was an important step to highlighting
the divergent experiences of women and men, while enabling
an easy shift within quantitative research. However, it has
been argued that this approach was limited in the scope of
its analysis of the power relations involved.® Migration is
a gendered, racialized, and classed process, which requires
an analysis that conceptualizes the complexity, malleability,
and rigidity of these categories. It is an embodied process,'4
which is experienced beyond the inflexible categorizations of
race and class and the dichotomous and hetero-normative
conceptualizations of gender. Migrants are categorized in
different ways throughout their movements, as certain rigid
constructs stick to some bodies in certain contexts and
others shift and change. As a result, the migrants’ subjectiv-
ities become constituted and reconstituted through the pro-
cesses, interactions, and acts of migration.

Asylum seekers, refugees, and others who have been dis-
placed as a result of forced migration may experience the
process and the articulation of identity and subjectivity in
ways that may or may not differ from other migrants at vari-
ous points. Frequently, in order to be understood socially,
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politically, and economically as forced migrants, their sub-
jectivity must reflect and reaffirm a predefined experience
in which distinct expectations regarding gender, race, sexu-
ality, and ability are central. These constructed categoriza-
tions fall into a particular representation of “helplessness”
and victimhood intrinsic in Western ideas of refugeeness.
While under international law the definition of a refugee
has remained constant, refugeeness has changed quite sig-
nificantly. As Judge argues, with the end of the Cold War,
the political-legal approach to the conceptualization of
refugeeness shifted from protecting a political actor to man-
aging a helpless victim.’ Yuval-Davis also emphasizes this
point, explaining that the formal refugee convention was
developed heavily in the West to accept political dissidents
from the Eastern Bloc, while post-9/11 state policies define
actors resisting their governments as potential terrorists.!®
Therefore, not only did forced migration become depoliti-
cized, criminalized, and de-historicized at the point of flee-
ing and arriving, this shift to victimization also individual-
ized refugee subjectivity, which facilitated Othering and
paternalistic “protection.” These shifts in the construction
of refugee subjectivity had important intersectional impli-
cations based on “who” could be a victim, in what ways, and
who became a criminalized “bogus” claimant.

Canadian Policy

Political systems and civil society in destination countries
play important roles in constituting migrant subjectivity
through discourses, power relations, and embodied inter-
actions. While Canadian government officials purport the
country’s immigration policy to be efficient, fair, and com-
passionate,’® and Canadians are lauded as welcoming and
hospitable, the system has historically and contemporar-
ily proven to be highly exclusionary, based on racialized,
classed, and gendered admission criteria. From racist poli-
cies that have directly excluded Chinese, Japanese, South
Asian, and Indigenous populations from full citizenship,
to the “Women’s Division” created within the immigration
department to “care” for immigrant women who could be
deported if found to have engaged in sexual relations out-
side of marriage, the policies have historically contained
and excluded particular gendered and racialized bodies.??
These policies have shifted and changed through the last
century, with differing communities tolerated or targeted
at different moments. Therefore, while “exclusions of the
past were explicitly racist and were justified by discourses
of racial purity and biological degeneration, present day
racist constructions heighten the dominance of classifica-
tions ... and are mediated more by cultural stereotypes than
by biological typologies.”° Though current policies may be
more subtle in their exclusionary tactics, the intersections
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of gender, race, and class are still predominant factors in
determining which migrants experience efficient and com-
passionate immigration as promoted, and which do not.
Richmond exposes the more recent, predominantly subtle
exclusionary tactics, such as imposing visas for the travel
of certain nationals, limiting the number of visas to cit-
izens of certain countries, and establishing few offices able
to process these visas or other applications (as opposed to
the large number able to process American and European
applications).?! As a result of these policies, migrants are
conceptualized in specific ways that generalize their experi-
ences and desires, marking some as “desirable” new society
members and the rest as “Other,” to be limited, controlled,
and contained. These conceptualizations allow for “card-
board cut-out characterizations,” which Lewis argues “is
one key strand that runs across the struggles over citizen-
ship between those who govern and those who are gov-
erned,” reifying the differences and hierarchies between
citizen and non-citizen, those who can become citizens and
those who cannot.?2

As a signatory to the 1951 UN Convention Relating to the
Status of Refugees and the 1967 Protocol, Canada has inter-
nationally recognized obligations towards refugee protec-
tion. These obligations include recognizing the international
definition of who qualifies as a refugee, the rights that must
be accorded to those who qualify, and not returning indi-
viduals to states where their lives or freedom are threatened.
Despite the provisions of the convention and protocol, refu-
gees attempting to reach Canada for protection are subject
to the same subtle, yet powerful exclusionary practices
described above. While some are able to claim asylum from
outside Canada’s borders, the persecution faced by others
obliges them to flee to Canada as a first step, and subse-
quently make a refugee claim. For those who are able to
travel to Canada and then make their claim, either at the
border or inland, the refugee determination process estab-
lishes whether or not they are able to receive Canadian pro-
tection and citizenship rights. Though this process is man-
dated under the international convention, specific policies
are under the auspices of state sovereignty and have been
progressively designed to decrease the number of refugee
claimants through administrative means.?? Consequently,
the process has become increasingly complex and difficult
to navigate in order to exclude many applicants. As a result,
refugee claimants who are unable or unwilling to complete
the process for any reason are largely portrayed as “bogus”
or “undeserving,” and rather than recognizing the multi-
tude of reasons people are unable to achieve Canadian pro-
tection, they are criminalized and demonized.

The Canadian refugee determination process involves a
complex and intricate series of appointments to make and
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attend, forms to fill out and file, and the final hearing to
prepare for, where claimants are expected to freely and fully
tell their story of persecution without fear or intimidation.
Failure to complete any aspect appropriately, or within the
precisely defined timeline, can lead to the rejection of the
claim. This process has become increasingly stringent with
the implementation of Bill C-31, where the timelines have
been severally shortened and claimants have been categor-
ized in ways to specifically disadvantage certain individuals
and groups. While many of these changes are relevant to
the analyses developed in this article, detailed explanations
of the new system are beyond the scope. However, links will
be made at the end of the article, along with suggestions for
future research.

Though each stage of the refugee determination process
has its own complications and complexities, the hearing
itself is where all of the information provided at each stage,
as well as an oral description of the claimant’s experience
of persecution, are supposed to come together and the final
decision is made. Therefore, the Immigration and Refugee
Board (IRB) members who make the final decisions have
enormous power to grant protection, or to maintain nar-
row definitions of “refugeeness” and subsequent low accept-
ance rates. These are necessarily complex decisions to make,
since, as Rouseau et al. point out, “The decision-maker
[must] have a sufficient knowledge of the cultural, social and
political environment of the country of origin, a capacity
to bear the psychological weight of hearings where victims
recount horror stories, and of consequent decisions which
may prove fatal.”24

The hearing itself is declared to be a non-adversarial
process, where officials are trying to uncover the truth of
the claimants’ situations, and asylum seekers are supposed
to unreservedly share the narratives of their experiences.
However, this is often a contradictory approach, since con-
tent and style of questions are at the discretion of the board
member,? and the methods and rhetoric of these officials
range from generous protection to an implied understand-
ing of the claimant as a “liar” and a “criminal.”¢ Claimants
are thus left unsure of how to approach the hearing and how
to represent their experiences, and the choice has important
consequences for adjudication.

Adjudicators are supposed to grant claimants the benefit
of the doubt where documentation is lacking or unavailable
as the result of the ambiguities and subjectivities involved
in the description of fear.?” Within the “well-founded fear
of persecution,” there are requirements for both subjective
and objective fear.?® Therefore, not only do claimants need
to appear genuinely fearful of their situation, there must
also be documentation to support this fear. Despite the
low burden of proof mandated and the benefit of the doubt
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that is supposed to side with the claimant, many claims are
excluded for lack of credibility or an implausibility as deter-
mined by often Western-centric conceptualizations of gen-
dered and racialized fear.

Identity, Subjectivity, and the Refugee
Determination System
Refugee determination has been criticized as a male-centred
process, as questions were widely raised regarding the male
dominance in refugee claims and the masculinized con-
struction of the refugee/persecuted dissident. Following the
signing of the Refugee Convention and subsequent protocol,
the initially recognized forms of persecution were concep-
tualized in the West within what has been identified as more
masculine experiences. Adjudication was therefore deter-
mined on related expectations, thus ignoring other forms of
persecution. In order to address these issues and biases, the
Canadian government was the first to develop and imple-
ment the Gender-Based Persecution guide in 1993, with
many other states following suit. The resulting guidelines
constituted a significant advancement in recognizing dif-
ferent forms of persecution and providing board members
new contexts for adjudication. Consideration was extended
to persecution related to kinship, gender discrimination,
and violence by public authorities or individuals where the
state is unable or unwilling to provide protection (including
domestic violence), or discrimination or violence based on
perceived transgression of legal, religious, or social expecta-
tions of the way gender should be enacted.? However, these
guidelines also build on certain constructs of gender that
may exclude claimants who do not conform. Moreover,
despite the important addition of domestic violence as a
recognized form of persecution, Sadoway argues, in cases
where the same forms of violence are common in the destin-
ation country, refugee designation may be harder to achieve,
as it may simply be considered a larger societal problem 3°
Significant effort has been devoted to acknowledging
and mainstreaming the recognition of gender-based vio-
lence and persecution in Canadian refugee determination
procedures. While this has been lauded by many and recog-
nized as a best practice by other governments and institu-
tions, others have critiqued the essentializing and cultural
relativism that has occurred as a result of the guidelines.
Therefore, conforming to narrowly defined constructs has
been crucial in order to be recognized within the guide-
lines. For example, cases where women fear female genital
mutilation, forced marriage, or bride burning may be more
acceptable, building on colonial tropes and constructing
the female-identified claimant as a victim in need of sav-
ing, while demonizing her country of origin. This con-
solidates an “us” and “them” discourse, which constructs
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“bad patriarchies” as dominant in distant countries and on
foreign bodies,3! disavowing the inherent local patriarchal
structures and violence. It also positions the adjudicator as
the chivalrous protector, able to save such claimants from
their violent culture.

This accepted narrative of victimhood constitutes claim-
ants’ subjectivities through specific intersections of race,
gender, religion, and sexuality, narrowing the spectrum
of claimants who can meet the necessary expectations.
Throughout there are dominant and intersecting constructs
of a particular form of hetero-normative femininity, with
its associated vulnerability, and a “cultural” racialization
based on demonizing specific cultures and religions as dif-
ferent and violent. This diminishes and falsifies women’s
real claims, obfuscating their political opposition to oppres-
sive norms by framing their positionality as victims of their
society3? It nearly eliminates women’s ability to claim asy-
lum on grounds of resistance3? and if the claimant shows
too much strength, beyond what is conceptualized as appro-
priate within these constructs, she may be refused on the
grounds that she should be able to protect herself34

Moreover, the intersectional construction of women’s
vulnerability within this paradigm becomes almost insepar-
able from hetero-normative motherhood. This construct
creates women and children as “virtually one word,”> a
“hybridized figure of vulnerability,” which not only infant-
ilizes women and their encounters, but once again acts to
depoliticize women’s experiences.3%

Also included within the Canadian Gender Guidelines is
persecution based on sexual identity and orientation. Sexual
orientation and gender identity involve a diverse spectrum
of perspectives, constructs, and self-articulations. Within
these categories of claims, the intersecting constructions of
gender, sexuality, race, age, and class also have important
implications for adjudication. Western-based stereotypes
about how sexuality should be experienced and performed
by different people in various locations can affect the suc-
cess of these claims37 This erases more complex subject pos-
itions and ignores differing realities,3® delegitimizing the
experiences of those who are unable to negotiate the “cultur-
ally proscribed identity narratives ... associated with a nor-
mative Euro-American sexual identity formation.”9 Those
who do not, or cannot, conform to gendered constructs and
the related experiences that are expected have their identity
and orientation questioned and challenged. These stereotyp-
ical understandings of how sexuality should be performed
involve the frequenting of gay bars and clubs, and embodi-
ment of specific gendered characteristics, such as the adop-
tion of masculine traits by female-identified claimants and
the effeminacy of male-identified claimants.4® Thus the
intersections of class, age, and ability become particularly
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evident in the expectations regarding claimants’ lifestyles.
While claimants from urban areas with access to Western
media may be aware of others who identify in similar ways,
but look, speak, and behave differently, others without such
resources may be confronted with these stereotypes only
after arrival in Canada, if at all.4! This puts claimants from
more rural areas, or without access or ability to utilize tech-
nology, at a possible disadvantage.

This process often also involves the demonization of
the country of origin, casting other locations and popula-
tions as homophobic and violent. Claimants from states in
which LGBTQ communities are publicly criminalized often
receive the most sympathy from board members,4? further
reinforcing “Us” versus “Other” dichotomies. Therefore
claimants’ citizenship must intersect with their other iden-
tity constructs in the articulation of their experience of
persecution.

LaViolette illustrates how the IRB’s handling of sexual
orientation and gender-identity claims has evolved over the
last two decades, concluding that LGBTQ claimants are
still at a disadvantage with regards to objective evidence of
persecution.#3 She outlines how the lack of human rights
documentation on issues of sexual orientation and gender
identity has hindered claimants, with adjudicators citing
the lack of documentation as an absence of persecution.
However, she also highlights the contradictory fact that
documenting violence and persecution of LGBTQ indi-
viduals may be particularly dangerous or even impossible
in situations and locations where homophobic violence is
widespread. On an individual level, this may also disadvan-
tage claimants, where social stigma and violence may have
prevented them from reporting particular incidents, leaving
them with little or no proof of assaults or attempts to seek
state protection. LaViolette also points to the fact that the
agents of persecution may be individuals, whether family or
community members, leaving the possibility of state protec-
tion in question. Moreover, as Murray explains, the cred-
ibility of a sexual orientation claim is often also based on
internal, “unspoken or unspeakable qualities, desires and
practices,” which claimants must now freely discuss.44

Building on the understanding that sexual orientation
is “flexible and fluid,” Rehaag investigates the outcomes of
refugee claims based on bisexuality.4> He argues that bisex-
ual claimants are further disadvantaged within the refugee
determination process that misidentifies and misinterprets
their lived experiences. While sexual-minority refugee
claimants on average have success rates similar to those of
other claimants, people seeking asylum from persecution
based on bisexuality have much lower acceptance rates.4
These transgressions of gender norms are read by IRB adjudi-
cators as shifting and changeable, which is then interpreted
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as a fraudulent way to claim asylum. Rehaag found that in a
majority of cases claimants were not believed, and female-
identified claimants were refused much more frequently
than male-identified bisexual claimants. Dichotomous
constructions of gender and sexuality thus affect refugee
adjudication; experiences outside of these binaries are mis-
interpreted in order to fit them within specific Western
categories that do not represent people’s different realities.
Compartmentalizing identities and lived experiences may
simplify adjudication based on precedents set and experien-
ces expected, as board members work to differentiate “genu-
ine” refugees from other claimants. However, this may put
the lives of people at risk as they fail to conform to expecta-
tions of a “genuine” refugee.

Since the end of the Cold War, the shift from the con-
struction of refugees as political dissidents actively con-
testing their government, to helpless “victims” unable to
defend themselves, has had important implications for
male-identified refugee claimants as well. Those who “may
not fit comfortably into the confines of these discourses
of the ideal refugee, with exceptional talent, or displays
of gendered notions of trauma and vulnerability as mark-
ers of their authenticity,*” are at a particular disadvantage.
Thus, the male refugee claimants who cannot or will not
conform to the expected notions of victimhood and the
subsequent need for paternal protection may be excluded
from refugee determination. Taking on this constructed
subjectivity may be particularly difficult for male-identified
claimants, since the dominant gendered expectations of
appropriate masculinities often clash with the conceptual-
ization of the traumatized and vulnerable victim. As Judge
goes on to argue, those who cannot demonstrate the loss
of agency necessary for these constructs risk being vilified
and criminalized.4® Since the mid-1990s, the Canadian
government has actively instilled the metonymic associa-
tion between the “bogus” refugee and the “foreign violent
criminal.# The discourses propagating these associations
are often extremely gendered and racialized, disproportion-
ately affecting men of colour, who consequently need to be
disciplined or excluded. Therefore, male-identified refu-
gee claimants who are unable or unwilling to embody the
appropriate victim narrative are constructed as fraudulent
criminals who migrate to exploit social services or to com-
mit violent acts against the state and its population. These
perceived threats are then used to justify increased deten-
tion and ever-more-restrictive policies.

Pointing to another limitation, LaViolette analyzes the
lack of consideration within the gender guidelines for all
types of gender-based violence. Applying a socially con-
structed understanding of gender, she emphasizes that while
women are the main victims of gender-based persecution,
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men and transgendered people can also experience persecu-
tion for challenging socially prescribed gender norms. She
demonstrates how violence targeted towards people’s sex-
ual orientation could actually be more about their unwill-
ingness to uphold social roles and norms than their sexual
orientations5® She also points to specific cases in which
transgendered individuals were not considered within
gender-based analyses during their refugee claim, despite
facing persecution precisely because of their gender identity.
Finally, she examines two different situations where male
refugee claimants could be considered within gender-based
guidelines—compulsory military service and crimes of hon-
our—and argues that men can be victims of many forms of
gender and sexual violence in different contexts. Therefore,
not only does gender need to be deconstructed to under-
stand the social constructions and power relations involved,
but the gender guidelines considered within a refugee deter-
mination hearing need to be understood as applicable in any
case that involves gender-based persecution.

Another obstacle faced by refugee claimants in the
recounting of their experiences of persecution are the pre-
conceived ideas board members may have of the manner
in which fear should be articulated. Though adjudicators
profess to be neutral and objective, even these concepts are
socially constructed and may be antithetical to cultural
understanding of fear and vulnerability5! Claimants must
prove to IRB members that they are not only in danger, but
also genuinely afraid. While the proof of danger may come
in documented evidence, the subjective fear may be harder
to identify. Evans Cameron suggests that board members
have refused claims where the refugee claimant “acted in a
manner inconsistent with a subjective fear of persecution.”?
In these cases claimants may have stayed in their country
longer than expected in the hope the threat would go away,
travelled back to ease the pain of separation from loved
ones, or delayed making a refugee claim after their arrival
in Canada for whatever reason, yet board members may not
accept these “naive” explanations.53

Moreover, as Rousseau et al. argue, the post-traumatic
psychological effects that claimants may experience can
also have significant impacts on the manner of recounting
their narrative as well as on the content54 During the hear-
ing, these effects may lead to avoidance, inconsistencies or
mistakes, omissions, or late disclosures, which may be inter-
preted as a lack of credibility or genuine fear55 Therefore,
not only is the psychological ability of claimants overlooked
in the demands of the hearing, but the limitations of claim-
ants based on shame or humiliation experienced are ignored
in the expectation that they will freely speak of their fear.
Having reviewed Rousseau et al’s findings, Steel, Frommer,
and Silove also found that traumatized claimants often have
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great difficulty presenting a coherent account of the experi-
ence of traumatization with the expected affect, which may
be interpreted by decision makers as not credible.s® While
guidelines do exist for the identification and accommoda-
tion of vulnerable claimants, Cleveland argues that their
application tends to be limited.5” Within these guidelines,
vulnerable persons are defined as “individuals whose abil-
ity to present their case before the IRB is severely impaired,”
and adjudicators are advised to take specific considerations
to ensure that these claimants are not disadvantaged.s®
Cleveland goes on to explain that these vulnerabilities in
refugee claimants are often a result of intersecting experien-
tial factors and personal characteristics such as age, illness,
or ability5® While many claimants may have experiences
and intersecting identities that make them vulnerable, only
the most severe cases are identified within the guidelines for
consideration. Cleveland points out that while many claim-
ants are not designated as severe cases, and may be able to
articulate their experiences, this is not without a significant
personal cost.®° Therefore, ideas of ability/disability must
also be deconstructed and considered more broadly in the
determination of claims.

In addition, culturally based presentations of fear and
understandings of how it should be managed may differ
and thus be difficult to decipher by an IRB adjudicator.®* At
the same time, claimants’ articulations of their fear may not
meet the gendered ways fear is expected to be experienced,
managed, and performed. As a result, gender, race, and
ability constructs play a role not only in what types of per-
secution can be experienced, but how those experiences of
persecution are revealed to determining institutions. This
process may, however, be subtle and even invisible in terms
of the cultural clashes and misinterpretations, leaving both
claimants and adjudicators unaware of the social constructs
that delineated the hearing.>

The biases and preconceived ideas of adjudicators are
particularly significant since the implementation of the
Immigration and Refugee Protection Act in 2002, which
reduced the number of board members determining each
claim from two to one. With two adjudicators, so long as
one believed the claim being made, the refugee claimant
would generally be accepted. However, with only one per-
son determining the credibility of a claimant’s story, biases
about how claimants should understand their situation,
embody their identity, and represent their experiences can
have significant impacts on their chances of regularizing
their status.

According to Rehaag’s preliminary research on the
gender of the adjudicator and acceptance rates in Canada,
male adjudicators had higher grant rates than females.
These findings were even more pronounced when the
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principal claimants were women and the claims were
based on gender-based persecution. While Rehaag’s earlier
research found that acceptance rates varied significantly
between adjudicators, the initial incorporation of gender
into the analysis adds a component for seeking patterns of
correlations in outcomes.®* While Rehaag clearly outlines
the limitations of the study and acknowledges the lack of
intersectional analysis based on adjudicators’ other identity
constructs, his findings do leave interesting questions about
the gender of applicants, board members, and correspond-
ing acceptance rates.

Protecting Canada’s Immigration System Act
The recent changes to the Canadian Refugee Determination
System have significantly affected the processes navigated
by refugee claimants. Timelines have been shortened dra-
matically, demanding that the refugee hearing take place
between forty-five and sixty days from the time when the
initial claim was made, as opposed to the previous one- to
two-year wait. Specific determinations have also been made
regarding Designated Countries of Origin (DCOs) or “safe
countries,” which are parliamentary democracies sup-
posedly able to protect their populations, and Designated
Foreign Nationals, whose travel to Canada is deemed
inappropriate, including the use of smugglers and the cross-
ing of borders in groups. These two designations restrict
claimants in several ways, including additionally shortened
timelines and lack of access to the newly instituted Refugee
Appeal Division. Moreover, civil servants have replaced
nominated board members. Refugee advocates, lawyers,
and others have expressed their concern over these changes.
The Canadian Council for Refugees outlined reservations
about the changes, stating, “Consideration must be given
to the need for claimants to properly understand and pre-
pare for the process, to obtain necessary documents to sup-
port their claims, and to overcome fears they may have in
regards to telling their stories of persecution to government
authorities. Women, LGBTQ refugees, and others who have
suffered torture and other forms of cruel and degrading
treatment need time to properly prepare for the process.”04
The shortened timelines also make it more difficult to
find and confirm experienced counsel, as lawyers are being
asked to do more with less time and resources available;
committed counsel can often identify the obstacles related
to the identity constructs outlined and develop strategies
to overcome them. Moreover, not only is it more difficult
to obtain evidence of persecution from the country the
claimant is fleeing in time for the hearing, but so too is the
evidence necessary in Canada, including psychological or
medical assessments, and documentary supports prov-
ing violence or persecution against specific individuals or
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groups. Finally, with less time to become aware of and pre-
pare the “appropriate” performance of gender, race, sexual-
ity, ability, and importantly, fear, based on specific Western
constructs, this new adjudication could have significant
implications for claimants seeking Canadian protection
who cannot, will not, or do not know to conform. While
few empirical studies have been published thus far on the
impacts of the changes, I argue that many of the inter-
secting constructs outlined will continue to affect adjudica-
tion, with new identities potentially also having important
implications. Further research is required to determine how
these shifting intersectionalities will affect the process as
well as the hearing itself.

Conclusion

As the related discourses continue to circulate, policies
shift, and the immigration process becomes increasingly
restrictive, it is important to understand the ways essen-
tialized constructions of claimant subjectivities based on
intersecting ideas of gender, race, ability, and sexuality limit
people’s possibilities for self-determination and increase
the precariousness of their status. While the refugee hear-
ing purportedly gives claimants the crucially important
time and space to recount their narrative of persecution,
the social constructs relied upon by adjudicators limit the
experiences that are deemed acceptable and genuine. This
article utilized an intra-categorical complexity approach to
intersectionality to deconstruct the social constructs and
power relations associated with different identity categories.
While an attempt was made to challenge the “naturalness”
of any particular identity category, the material implications
of these categorizations were outlined to demonstrate their
perceived importance within the refugee determination
hearing. Broader understandings of identity are required in
order to recognize the spectrum of claimants’ experiences
and avoid simplifying, de-politicizing, and criminalizing
forced migration in all its contexts.
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