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Abstract

This article presents a mixed-methods study of domestic-
violence-related claims for Mexican asylum-seekers in
Canada. Although refugee claims that indicate domestic
violence are slightly more likely to be approved, the major-
ity of Mexicans seeking protection from domestic violence
are denied because they are unable to demonstrate the lack
of state protection. Our findings illustrate that Immigration
and Refugee Board members’ assessment of a claimant’s
credibility, internal flight alternatives, and the availability
of state protection pivot on their perception of Mexico as a
“democratic” or “safe” nation. We discuss how cursory atten-
tion to the social context of gendered violence in Mexico
leaves Mexicans with few legal options for humanitarian
migration.

Résumé

Cet article présente une étude a méthodologie mixte des

demandes d'asile au Canada reliées a la violence conjugale

de la part des Mexicains. Bien que les demandes faisant men-
tion de violence conjugale ont plus de chances d’étre accor-
dées, la plupart des Mexicains réclamant une protection de

la violence conjugale sont jugés non-admissibles en raison de

leur incapacité de démontrer un manque de protection de la

part de I’état. Nos recherches démontrent que I’évaluation de

la part des membres de la Commission de I immigration et du

statut de réfugié concernant la crédibilité des demandeurs, la

possibilité de refuge intérieur et la disponibilité de protection
de la part de I’état dépend de leur perception du Mexique
en tant que pays «démocratique » ou «siir». Nous abordons
une discussion sur lattention insuffisante portée au contexte
social de la violence sexospécifique au Mexique qui laisse peu
d’options légales aux Mexicains en ce qui concerne la migra-
tion pour raisons humanitaires.

Introduction

his article examines how domestic violence config-

ures into refugee determination for Mexican asylum-

seekers in Canada prior to Mexico’s official designa-
tion as a “safe country of origin.” Domestic violence falls
under the Immigration and Refugee Board of Canada’s
(1rB) guidelines for “Women refugee claimants fearing
gender-related persecution” (herein referred to as the “Gen-
der Guidelines”). Since the Gender Guidelines were first
introduced in 1993, there has been a positive trend towards
recognizing gender-related persecution in Canada’s refugee
process.! However, legal scholars note limitations within the
United Nations framework for determining refugee status
for people fleeing gender-related persecution.?

Foremost, Arbel and colleagues? caution that many
women are never seen in the Canadian refugee determina-
tion process, because they cannot leave their home country
or do not have the means to apply. Increased border con-
trols across North America construct forced migrants as
“illegal,” further exposing migrant women to structural and

95

© Rupaleem Bhuyan, Adriana Vargas and Margarita Pintin-Perez, 2016. This open-access work is licensed under a Creative Commons
Attribution-NonCommercial 4.0 International License, which permits use, reproduction and distribution in any medium for non-commercial
purposes, provided the original author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.

Number 3




Volume 32

interpersonal violence.4 This is particularly true for Central
Americans, who are subject to detention and removal by
both the Mexican and U.S. governments.5

In this article, we present a case study of refugee claims
submitted by Mexican nationals that indicate domestic vio-
lence as one reason for seeking protection in Canada. To set
the groundwork for our study, we review trends in humani-
tarian migration from Mexico to Canada. We then discuss
the concept of “safe” country in Canadian refugee determi-
nation. To contextualize the IRB’s assessment of Mexican
refugee claims, we reviewed academic and grey literature
on violence against women in Mexico, where domestic vio-
lence, rape, and femicide are systematically ignored or dis-
missed.® After discussing our research methods, we present
an empirical analysis of IRB’s assessment rates for Mexican
refugee claimants, and key themes that emerged from our
analysis of negative decisions written by the IRB members.
Our findings illustrate that the availability of state protection
from domestic violence pivots on the construction of Mexico
asa “safe” nation, despite evidence of escalating violent crimes
and impunity across Mexico.

Legal Context of Violence against Women in
Mexico

Estados Unidos Mexicanos (United Mexican States) is a
democratic republic made up of thirty-one states and a fed-
eral district, Mexico City, the nation’s capital and the largest
city in the western hemisphere with 21.2 million residents.
Escalating levels of violence across Mexico have had a direct
impact on women’s safety.® The majority of adult women
are victims of some kind of violence from the hands of
their spouse, partner, or former partner.® Mexico is ranked
sixteenth in the world for female homicides.’® These find-
ings, alongside international pressure, encouraged Mexican
elected officials to develop legislation in line with the Con-
vention on the Elimination of All Forms of Discrimination
against Women (CEDAW). In 2007, the General Law on
Women’s Access to a Life Free of Violence (herein referred
to as the General Law) became Mexico’s primary legal
framework for addressing violence against women.

The General Law directs federal, state, and municipal
governments to respond to, prevent, punish, and eradicate
violence against women.! Implementation of the General
Law thus varies widely relative to regional and local politi-
cal interests, and coordination among states and municipal
governments.'>

Context of Humanitarian Migration from Mexico
to Canada

Although humanitarian migration from Mexico to Canada
is a relatively new phenomenon, in the past two decades
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Canada recognized the largest number of Mexican asylum-
seekers in the world. According to the UNHCR,B 172,926
Mexicans applied for asylum between 2000 and 2014. The
majority of Mexican asylum-seekers (73%) submit their
claims in the United States. Canada, however, approves
the largest share of Mexican refugee claims. Between 2000
and 2014, Canada recognized 7,777 Mexican refugees (70%
of the worldwide total) while the United States recognized
only 3,287 (29.6%). During this same period, only 46 Mexi-
cans were recognized as refugees by other countries (see
tables 1 and 2).

There are notable differences between asylum claim pro-
cesses in the United States and Canada. People who submit
a claim within Canada are referred to as “refugee claimants”
and have access to basic health care and social assistance,
and are authorized to work while they await a decision. In
2014, Canada processed 13,500 new claims and approved
9,869 refugee claimants from previous years at an approval
rate of 49%.'4 Canada also offers permanent residence
on humanitarian and compassionate grounds to a small
number of people who can demonstrate that removal from
Canada would represent a violation of their rights.

In the United States, refugees may submit an asylum
claim within one year of their last entry either proactively
(i.e., before being detained by immigration authorities) or
defensively (i.e., submitted after being placed in removal
proceedings in Immigration Court). The United States has
high evidentiary requirements but little support for asylum-
seekers to navigate the complex legal system (e.g., asylum-
seekers are not eligible to work until their claim has been
approved). U.S. rates of approving Mexican asylum claims
dropped from 23% to 9% between 2008 and 2013.%5 The
United States also offers Temporary Protected Status (TPs)
to some refugees from Central America (e.g., Honduras,
Nicaragua), which allows them to work and reside legally in
the United States for a short period. Mexican nationals are
not eligible for Tps at this time.

In 2009, Canada introduced a visa requirement for Mex-
ico to block the entry of asylum-seekers whom the Cana-
dian minister of citizenship and immigration denounced
as “bogus refugees.”® Mexico was later added to a list of
Designated Countries of Origin in 2012, as another policy
instrument to deter humanitarian migration from “safe
countries.” The Conservative Canadian government’s revi-
sion of refugee law in 2012 restricted access to public benefits,
institutionalized forced detention for refugees whose entry
into Canada was deemed “irregular” (i.e., they were traf-
ficked), and reduced access to health care (although health
care was restored in April 2016).7 The efficiency principles
of this reform were aimed specifically at refugee claimants
who originate in a “safe country of origin” who now have a

96

© Rupaleem Bhuyan, Adriana Vargas and Margarita Pintin-Perez, 2016. This open-access work is licensed under a Creative Commons
Attribution-NonCommercial 4.0 International License, which permits use, reproduction and distribution in any medium for non-commercial
purposes, provided the original author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.

Number 3




Volume 32

Table 1. Recognized Mexican refugee claims, 2000-2014
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Table 2. Mexican asylum/refugee claims filed 2000-2014

Year Canada USA Other Year Canada USA Other
2000 322 84 2 2000 1,310 9,145 1
2001 237 75 o 2001 1,669 21,484 3
2002 290 68 o] 2002 2,397 23,748 8
2003 597 94 0 2003 2,576 11,660 7
2004 665 104 0o 2004 2,918 1,763 16
2005 697 89 o) 2005 3,541 1,581 10
2006 931 109 o 2006 4,048 1,673 20
2007 378 13 o 2007 7,028 2,551 33
2008 606 161 o) 2008 8,069 2,713 24
2009 516 212 4 2009 9,296 2,295 74
2010 653 164 6 2010 1,299 3,879 106
20M 1,042 337 5 20M 763 8,304 95
2012 568 560 10 2012 382 11,067 123
2013 182 430 13 2013 110 10,077 105
2014 93 687 6 2014 65 13,987 64
Totals 7777 3,487 46 Total 46,355 125,927 699
Percentage 70% 20.6% 0.4% Percentage 26.8% 72.8% 0.04%

Source: UNHCR Statistical Online Population Database.

Note: Countriesin the “Other” category included Australia, Italy, Switzerland,
United Kingdom, Panama, Belgium, Cayman Islands, Luxemburg, Trinidad
and Tobago.

shorter period to submit their refugee application and have
fewer rights for appeal. Refugee claimants fleeing domestic
violence, who often need more time to collect supporting
documents, are particularly disadvantaged by restrictions
on their procedural rights.

Designating “Safe” Countries in Canadian Refugee
Law

A “safe third country” provision was first introduced into
Canadian law in 1987, when Bill C-55 was tabled during an
emergency session of Parliament to address the arrival of
two “boatloads™® of South Asian refugees on the Atlantic
coast. Bill C-55 created the Immigration and Refugee Board
(IRB) as a measure to streamline refugee determination.
This bill also introduced a “safe third country” provision
to allow Canada to return claimants who had sojourned in
another country. The practice of deflecting responsibility
for asylum-seekers had been established in Western Europe
through the Dublin Regulation, signed in 1990 by twelve
countries in Western Europe. Bill C-55 went into effect in
1989. The “safe third country” measure, however, was not

Source: UNHCR Statistical Online Population Database.

Note: There are 38 countries in the “Other” category in Western Europe,
Central America and the Caribbean, and Australia. No country in the “Other”
category received more than 20 applications in a given year. Most countries

received from 1-2 applications in a given year.

enforced because there were complicated logistics of return-
ing refugee claimants to a previous country of sojourn.*

The concept of a “safe country” reappeared in the Canada-
U.S. Safe Third Country Agreement (sTCA) after the events of
11 September 2001.2° The stca allows Canada to turn away
asylum-seekers at the U.S.-Canadian border (i.e., land border
crossings, airports, and train stations), under the presump-
tion that they can submit a refugee claim in the United States,
unless they qualify for an exception to the Agreement (e.g.,
people who have family in Canada, unaccompanied minors,
people who hold a valid work or study permit in Canada, peo-
ple who hold a valid travel document or may be issued a travel
document upon entry to Canada). After the introduction of
the sTca, the number of refugee claims filed at the border fell
50% and remain low, with 3,790 filed in 2012.2'

The list of bco countries introduced into Canadian law
in 2012 draws upon a different notion of a “safe” country by
presuming that legal institutions where the asylum-seeker
originated have the capacity to ensure justice. Asylum-seekers
from “safe countries of origin” bear the onus of proving that
institutions within their home country failed to protect them.
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The combination of visa restrictions, the stca, and des-
ignating Mexico as a “safe country of origin” contribute to
a marked decrease in the number of in-land refugee appli-
cations that were submitted by Mexicans in Canada since
2012.22 While new refugee claims peaked at 9,296 in 2009
(for principal claimants and their dependants), this number
plummeted to 1,299 in 2010 following the new visa require-
ment; only 65 new claims were filed in 2014% (see table 2).
The number of new asylum claims filed during this same year
in the United States grew by 4,000 and continued to rise to
13,987 new refugee claims filed in the United States in 2014.

Gender and Domestic Violence in Canadian
Refugee Policy

When the Gender Guidelines were first introduced, femi-
nist legal scholars commended them as a positive direction
for women’s rights, while calling attention to the limits
of refugee determination. Mawani?4 forecasted many of
the hurdles that women seeking protection due to gender-
related persecution would face, including (1) that persecu-
tion against women often takes place in intimate relations
where the state plays an indirect role; (2) that evidentiary
requirements presume women have access to male-domi-
nated legal systems; and (3) the assumption that women
have the same mobility as men, when relocating alone or
with their children.

Refugee determination reifies Canada as a democratic
nation that has the power to determine which nations are
incapable of ensuring protection from gender-related per-
secution. Macklin? has argued that Western feminists have
a penchant to rally against the misogyny and sexism in the
Third World while lauding the success of the women’s move-
ment in the West. In viewing itself as a “refugee receiving
state,” assessment of gender persecution by the Canadian
IRB pivots around what Macklin calls “cultural chauvinism
... to distinguish between those states which are ‘unwilling
or unable’ to protect women from domestic violence (non-
democracies, current refugee producers), and those states
whose justice systems are simply ‘imperfect’ and cannot be
held accountable for an inability to protect each individual
woman from each individual criminal assailant (democra-
cies and general respecters of human rights).”® Attention
to violence against women in refugee determination thus
has the potential to minimize the prevalence of violence in
North American society towards maintaining the binary of
“refugee-producing” versus “refugee-receiving” states.

Razack?’ similarly argues that Canadian refugee hearings
perpetuate racist constructions of culture while dismissing
the complicity of the Canadian state in failing to protect
women from gender-based violence.?® The refugee hearing
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requires claimants to construct gender persecution as a
cultural problem. Claimants are more successful when they
present cases of violence that are viewed as “non-Western,
inferior, and unusually barbaric towards women.”?® When
the form of persecution is constructed as a type of “cultural
practice” (i.e., female genital mutilation), the state’s com-
plicity in failing to protect women is more readily assumed.

In Arbel’s3° review of I1RB decisions on gender-related

persecution, “cultural practices” that warrant refugee pro-
tection (e.g., genital cutting or forced sterilization) were
framed as a “violation of rights regarding persecutory prac-
tices.” In contrast, women who reported domestic violence
had to demonstrate that the state failed to protect them as
the result of its “persecutory culture.” Arbel further noted
that adjudicators look favourably on countries that make
“good-faith efforts to take the problem of violence against
women seriously by enacting legislation, training special-
ized police units, providing legal-aid services, or establish-
ing shelters or other forms of recourse or support.”* The
presence of legislation that criminalizes violence against
women signals to adjudicators that this is a democratic
nation and this nation is trying to offer protection. The
combined effect increases the burden on the claimants who
experience forms of violence that do not fit the cultural
script of “barbaric,” to prove that their state’s legal system
failed to protect them.

The effectiveness of the Gender Guidelines is difficult to
measure because refugee hearings are closed to the public.
Positive decisions are not routinely written, and only a frac-
tion of negative decisions are publicly available. This con-
tributes to the “unknowability” of how gender influences
adjudicators’ decision making.3?

Sean Rehaag3 has also documented alarming variance
in rates of approval by individual 1RB members. In 2006,
approval rates ranged from 100% for 1 adjudicator to as
low as 6.7% for another, for comparable cases. Rehaag also
reports that rates of approval vary slightly with the gender
identity of the adjudicator; between 2004 and 2008, male
adjudicators approved 51.5% of claims in their caseload as
opposed to 48.6% that were approved by female identified
adjudicators. Adjudicators who had prior experience with
women’s rights—all of whom were women—were more
likely to approve claims for refugees who sought protection
from gender-related persecution.34

Building on previous scholarly attention to Canada’s
Gender Guidelines, our research examines where domestic
violence appears in refugee determinations for claimants
from a specific country and how IRB members character-
ize the country of origin’s capacity to protect women from
gender-related persecution, in their written decisions.
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Methodology

Our research design included qualitative and quantitative
research methods to explore how public texts construct
domestic violence for Mexican women seeking refuge in
Canada. We draw upon feminist and critical theories of
‘language as a social practice” to analyze how ideologies
are enacted, sustained, and challenged in different con-
texts3® We theorize discourse as a “site of struggle,” a sys-
tem of representation for social action, a source and expres-
sion of power, and site where subjectivities are constructed,
contested and resisted3” In particular, we examine how
public documents (i.e. IRB reports, IRB written decisions)
construct domestic violence for refugee claimants, what
types of knowledge are referenced in official documents,
and what linguistic markers (e.g. speech acts, rhetoric) do
1rRB adjudicators use in their written decisions.

Our sources of data include: (1) IRB statistics on principal
applicants of refugee claims submitted by Mexican nation-
als between 2007 and 2012; (2) IRB data for Mexican refugee
claims that included domestic violence when the claim was
submitted; and (3) written decisions by 1rB adjudicators for
claims related to domestic violence that are published online
by the Canadian Legal Information Institute (Canrir)38 To
better understand the IRB’s assessment of Mexico as a “safe”
country, we reviewed reports on “country conditions” for
Mexico that are maintained by the IrB.

<

IRB Data for Mexican Refugee Claimants, 20072012

We examined refugee claim data from the 1rB that were
retrieved by Sean Rehaag through an Access to Information
Request and made available to the public through the Cana-
dian Council for Refugees website39 These data include the
outcomes for decisions on principal applicants only, thus do
not include accompanying partners or dependent children.

1RB Data for Mexicans Who Sought Protection from
Domestic Violence

Through a formal Access to Information Request, we
reviewed IRB claim data for Mexicans who sought protection
from domestic violence between 2008 and 2012. The IRB pro-
vided the number and gender of claims that reported domes-
tic violence as the basis for their claim at the time of initially
filing the claim (i.e., through the Personal Information form
or Basis of Claim form). The 1rB stipulated that they main-
tain these records for case management only. IRB staft do not
update the “claim type” categories during the claim review,
nor does the IRB maintain records for claims where domestic
violence was a relevant factor in the final decision.

Refuge
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IRB Determinations for Mexicans Seeking Protection from
Domestic Violence

We conducted a discourse analysis of 76 IRB written deci-
sions for claimants from Mexico (75 female; 1 male), between
2007 and 2012 that are available through the Canru and
LexisNexis/Quicklaw databases (see table 3). The CanrLir
database publishes a portion of decisions that are released
by the Federal Court of Canada, the majority of which are
negative decisions that have been submitted for appeal to the
Federal Court. We drew a sample from 2007 to 2012 using
the search terms fernale and Mexico, followed by a range of
terms including domestic violence, violence against women,
and sexual assault. We also ran a separate search using only
the terms Mexico and partner abuse. For this analysis, we
did not track the outcome of the judicial review, but rather
focused on the content of the initial negative decision.

IRB “National Documentation Package” for Mexico

We conducted a content analysis of the National Docu-
mentation Package for Mexico, which 1rRB board members
regularly cite in their written decisions. We focussed on
documents that the IRB maintained between 2005 and 2012,
which address domestic violence and other forms of vio-
lence against women in Mexico.

Grey and Academic Literature on Violence against
Women in Mexico

We conducted a review of Spanish- and English-language
academic and grey literature on country conditions and
violence against women in Mexico. This included analysis
of over 30 documents retrieved from governmental bodies
including the Mexican National Institute of Women, the
National Commission to Prevent and Eradicate Violence
against Women, the National Institute of Statistics and Geog-
raphy, and the National Commission of Human Rights. The
majority of the reports we reviewed evaluate implementation
of the General Law in specific areas of Mexico, the incidence
and prevalence of violence against women, and the services
available to victims. We also reviewed reports published by
non-governmental organizations such as Human Rights
Watch and Amnesty International that provide detailed
information regarding the situation of gender-based violence
in Mexico. Academic scholarship by Castro and Riquer, Frias,
and Olivera4°® provided structural analysis of impunity for
violent crimes against women in Mexican society.
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Table 3. Summary of IRB written decisions for Mexican claimants, 2007-2012

2007 2008 2009 2010 2011 2012 Total %

Number of claims reviewed 18 19 12 13 6 8 76
Reasons for denial

Credibility 6 5 4 5 5 4 29 38

Internal flight alternative 9 14 7 5 5 2 42 55

State protection 8 1 8 10 4 7 48 63

Combination of 2 or more 5 9 6 5 6 4 35 46
Type of violence

Physical abuse 14 17 1 10 6 5 63 83

Verbally threatened 8 12 5 8 4 3 40 53

Emotional abuse 2 1 3 2 2 2 12 16

Kidnapped or attempt to kidnap 1 1 o o o o} 2 3

Sexual abuse 4 6 4 5 2 3 24 24

Abuse (no further description) 1 o) 2 o) 1 7 9
Reports of seeking help

Did seek police/state protection 1 14 8 9 4 53 70

Did seek to relocate 8 8 5 4 34 45

Source: We retrieved this sample of IRB written decisions through the CANLII and LexisNexis/Quicklaw databases.

In our analysis of written decisions, we consider the ramifications of how IRB members characterize claimants’ accounts of domestic violence. We also

explore how representations of Mexico are mobilized to support IRB members’ decisions to dismiss or deny protection.

Findings

Assessing the National Documentation Package for
Mexico

The 1®RB’s National Documentation Package for Mexico
includes reports on narco-related violence, human rights
violations, and general impunity in the criminal justice sys-
tem. Several documents briefly refer to the General Law and
identify women’s shelters and support systems that have been
established to support women seeking safety from gender-
related violence. The weakness in the General Law is noted
in limited resources and safety for women’s shelters. One IrRB
report documented that shelters in Mexico, unlike Canada,
‘do not receive police protection, and attacks against staff
and facilities have been reported.* The National Institute
for Women in Mexico also identified a need for additional
shelters, particularly in Mexico City where there are only 4
shelters for a population of over 21 million.

The documentation package, however, does not fully
address the political conditions that influence implemen-
tation of the General Law. We noted minimal attention to
government and independent reports that address the lack
of coordination among government bodies as well as the
high levels of insecurity in many regions of Mexico, both
of which significantly undermine the protection these laws
are purported to offer. For example, the 1RB documents

<

only refer to the implementation of the General Law in the
state of Sonora and state protection available to victims of
domestic violence in Mexico City, Jalisco, and Veracruz.
The limited scope of the National Documentation Pack-
ages is evident in cases of female homicide (or femicide),
which first drew international attention in 1993 following
the expansion of magquiladoras (factories) along the Mex-
ico-U.S. border. The United Nations and grassroots activ-
ists have documented numerous cases where young women
who disappear and are sexually tortured and murdered,
their bodies often found in public spaces across Mexico.4?
While 30 out of the 32 Mexican states have criminalized
femicide, the majority of cases go without formal investi-
gation at the federal and local levels. Impunity for violent
crimes extends to non-gender-related homicides, with less
than 10% of homicides leading to convictions, including the
widely reported mass killing of 43 male students from the
Ayotiznapa Rural Teachers’ College in Guerrero.43

Summary of Refugee Claims from Mexico

According to 1RB administrative data, Canada issued 16,028
decisions for Mexican asylum-seekers between 2007 and
2012. Decisions peaked at 3,389 in 2011, then dropped to
1,660 in 2012. On average 10% of the decisions were posi-
tive; 55% were negative; 29% were reported as withdrawn or
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Table 4. IRB decisions: Principal applicants from Mexico, 2007-2012

Withdrawn or

Year Total Gender Positive Negative abandoned
Male Female Male Female Male Female Male Female
2007 2,150 1,488 662 88 96 793 322 604 243
69% 31% 5.9% 14.5% 53% 49% 41% 37%
2008 1,958 1,323 633 125 131 1,198 502 N/A N/A
68% 32% 9.4% 21% 91% 79%
2009 3,497 2,429 1,066 109 108 1,178 515 1132 438
69% 30% 4.5% 10% 48% 48% 47% 41%
2010 3,374 2,342 1,032 145 141 1,300 502 894 387
69% 31% 6.2% 14% 56% 49% 38% 38%
20M 3,389 2,384 1,005 224 209 1,663 622 495 172
70% 30% 9.4% 21% 70% 62% 21% 17%
2012 1660 1,161 499 129 134 862 295 167 70
70% 30% 1% 27% 74% 59% 14% 14%
Total 16,028 1,127 4,897 820 819 6,994 2,758 3,292 1,310
% — 66% 29% 7.4% 16.7% 63% 56% 30% 27%

Source: IRB claim data published by Sean Rehaag (2008, 2013).

Note: “Gender” includes total number of male and female principal applicants per year along with the percentage of males and females relative to the total.

The values reported for decisions that were “positive,” “negative,” or “withdrawn/abandoned” include the total male and female principal applicants in each

category, along with percentage for each gender (i.e., in 2007, 4% of male applicants and 4.5% of female applicants received a positive decision).

abandoned; and 1% were closed for administrative reasons.
On average 31% of Mexican principal applicants were female.
Female principal applicants have a slightly higher approval
rate of 16%. In 2009, the IRB reported that 257 claims were
gender-related; this information was not available for other
years in our date range (see table 4).

Between 2008 and 2012, the IRB received 595 claims from
Mexican nationals that included domestic violence as a
basis of the initial claim; the majority (95%) were filed by
women (see table 5). Among female claimants from Mexico,
14% indicated domestic violence in their original claim. On
average, 26% of domestic-violence-related claims received a
positive decision, which is a higher rate of approval than
Mexican refugee claims overall, but significantly lower than
the 48.7% approval rate that Arbel44 reported in her review
of all 1rB decisions for principal applicants who reported
domestic violence, from 2008 to 2012.

There are limitations, however, to the 1RB administrative
data. The 1rB does not record which applicants are transgen-
der or if the claimant feared domestic violence from a same-
sex spouse or partner. Because the 1RB does not track forms
of persecution that arise after the initial application, it is pos-
sible that persecution other than “domestic violence” contrib-
uted to a claim’s outcome or that some claimants disclosed

persecution related to domestic violence after filing the initial
claim. In addition, because a limited number of negative deci-
sions are publicly available, it is difficult to assess how often
“domestic violence” contributes to a refugee claim’s outcome.
Finally, our research did not address the disparity in indi-
vidual IRB members’ rates of approving applications.

Analysis of Domestic Violence in Negative IRB
Decisions

Summary of the Negative Decisions

In our analysis of 76 written decisions, 8 did not mention
gender or the Gender Guidelines anywhere in the decision.
Of the 68 decisions that did reference the Gender Guide-
lines, more than two-thirds used the following statement
and made no other reference to the Gender Guidelines:
“In arriving at its decision, the panel considered all of the
evidence in the context of the Chairperson’s Gender Guide-
lines and the panel accepts that the circumstances which
give rise to women’s fear of persecution are often unique to
women” (IRB decision TA8-05504).45 In the absence of any
discussion of how the Guidelines were applied to a specific
case, this statement represents a perfunctory “speech act”; it
signals compliance with the Guidelines without having to
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Table 5. IRB decisions: Domestic violence as a basis of the initial claim for principal applicants, 2008—2012

DV-related

Year Total claims claims Male Female Positive Negative Other Dependants
2008 1,958 94 6 88 21 51 22 74
2009" 3,497 366 19 347 89 199 78 238
2010 3,374 73 1 72 21 38 14 36
20M 3,389 45 0 45 16 24 5 23
2012 1660 17 2 15 5 4 8 6
Total 13,878 595 28 567% 152 316 127 377
9% of total 4.3% 0.2% 4.1%

9% of female 14%*

% DV claims 5% 95% 26% 53% 21%

Source: Immigration and Refugee Board (IRB) data, obtained through a request for information.

*In 20009, the IRB reported that 7% of all claims were gender-related. From 2008 to 2012, 14% of female principal applicants indicated domestic violence as

a basis of their initial claim. 95% of all claims that indicated domestic violence were submitted by female applicants, with an approval rate of 26%.

demonstrate if or how the 1rB adjudicators considered what
circumstances are “unique to women” in their decision.

Among the decisions that provided some indication that
the Gender Guidelines were discussed (18 out of 76), we iden-
tified three themes: (1) the influence of domestic violence on
ability to demonstrate credibility and trustworthiness; (2)
how the cycle of violence may include repeated attempts
to leave and return to an abusive relationship; and (3) the
potential for the hearing to increase women’s psychological
trauma. The one decision in our sample that involved a les-
bian-identified woman included acknowledgement of inter-
sections of male violence against women and homophobia.

Of the decisions in our sample, 63 were initially denied
because the claimant did not seek state protection in Mexico
or lacked evidence of seeking help (i.e., filing a police report,
going to a women’s shelter) (see table 3). Over one-third of
the cases were denied for “credibility” for lack of evidence or
discrepancies between the claimant’s testimony and writ-
ten application. More than half of the claims were denied
because the board members assessed there was an “internal
flight alternative.”

Within the 1RB member’s representation of the original
claim and hearing, the majority of the claimants (83%)
reported having suffered physical violence from their hus-
band, boyfriend, or father of their child/ren. The severity
of the violence varied from being slapped or hit, to having
broken bones, miscarriages, and having to seek medical
care. In half the cases, the claimant reported being verbally
threatened, including three women who claimed that their
spouse/partner threatened their lives; 16% reported suffer-
ing emotional abuse; and nearly one-third were sexually

abused. Two women reported being kidnapped or averted
an attempted kidnapping that was orchestrated by their
spouse/partner.

More than two-thirds (70%) stated that they reported
their abuser to the police or other governmental organiza-
tion and were turned away or had no response after filing a
report. Of the women in this sample, five sought police pro-
tection for domestic violence while in Canada; this resulted
in one claimant’s spouse being deported by the Canadian
Border Services Agency.

Challenges to Credibility as a Gendered Performance
According to the Gender Guidelines, the evaluation of the
credibility of the claimant’s evidence must consider “the
social, cultural, religious and economic context in which
the claimant finds herself” and whether the state is “willing
or able to provide protection.” In our analysis of IRB deci-
sions, however, we noted that applicant’s “credibility” was
often refuted by affidavits from “legal experts.”

In the following excerpt, an IRB member refers to a legal
opinion on the General Law as evidence that the claimant’s
testimony is not credible. The claimant testified that she
had made several attempts to report her husband’s abuse
in different jurisdictions, but that each time she met with
an official she was told to report the abuse to a different
office. In the decision, the IRB member referred to an affi-
davit submitted by a Mexican lawyer, which is one of the
documents assembled by IrB staff in the National Docu-
mentation Package. This affidavit offers a legal opinion on
procedures in Mexican law for responding to domestic vio-
lence complaints across jurisdictions within Mexico. On the
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basis of the lawyer’s affidavit, the IRB member concluded,
“This document therefore shows that it is possible to file a
complaint with a state jurisdiction; the complaint would be
transferred, as applicable, to another state jurisdiction ... In
conclusion, the panel does not believe that the lawyers told
the principal claimant that she could not lodge a complaint
... This undermines the credibility of the claimant concern-
ing this aspect of her testimony” (IRB decision MA8-09643,
6-7; emphasis added).

The 1RB member’s use of an “expert” legal opinion illus-
trates what Mawani*® cautioned: that male authorities who
are part of a system that continues to deny the severity of
violence against women as a social problem are given more
weight than a woman’s personal testimony of her actions to
seek safety and protection. The applicant’s testimony was
dismissed as not “possible” in the face of a legal opinion
from a Mexican lawyer that was assembled a priori by 1rRB
staff. The privileging of an “expert’s” interpretation of the
law’s intent represents a form of authoritative male knowl-
edge that is used to dismiss the claimant’s testimony of
seeking legal advice as not “possible.”

Challenges to claimants’ credibility also pivoted around
perceptions of how victims of abuse are supposed to behave.
In the following excerpt, a claimant sought protection
from spousal harassment, battery, rape, verbal threats, and
threats with a firearm. Throughout the testimony, the panel
asked if the claimant, who lived in Mexico City, had sought
help from police or an organization that supports victims
of domestic violence. The claimant explained that she did
not seek help because of a previous bad experience with the
police (which led to her spouse retaining custody of their
child) and because she no longer trusted authorities. In one
instance, the claimant reported that she felt too ashamed to
seek help after being raped by her spouse’s friend. The panel
responded: “While the panel understands that the claimant
could have felt some shame in the alleged circumstances, it
cannot accept these explanations; she could have at least
tried to seek some protection after so many events of alleged
violence” (IRB decision MA9-00629, 4).

In this decision, the IRB member presumes how victims
are supposed to behave in the face of extreme cruelty. The
presumption that a claimant “should at least try to seek
some protection” in order for her testimony to be credible
dismisses the harm caused by losing custody after reporting
violence to the police or the stigma associated with marital
and gang rape. Nowhere in this decision does the adjudica-
tor reference the social and cultural attitudes that perpetu-
ate shame for victims of sexual violence or the consequences
that victims of sexual assault face when engaging the crimi-
nal justice system.4”
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States Are Presumed Capable of Protecting Their Citizens
In the written decisions, IRB members repeatedly stated that
failure of local police does not equate to the lack of state
protection. Rather, the 1rRB adjudicators clarified that “no
state can guarantee perfect protection; only adequate pro-
tection.™® In one decision, the IRB member wrote, “Having
canvassed the country conditions documents, the Panel
finds that Mexico is in effective control of its territory and
has in place a functioning security force to uphold the laws
and constitution of the country” (IRB decision TA9-14562,
15). IRB members expected claimants to seek protection
from the police or from organizations that address violence
against women as a prerequisite for refugee protection. One
IRB member wrote, “The simple assertion that corruption
exists is insufficient to conclude that the state is incapable of
protecting its citizens” (IRB decision MA9-00629, 5).

These statements demonstrate how Mexico is constructed
as a “safe country of origin” prior to its appearance on the
pco list. As stated earlier, we found the national documenta-
tion package discussed implementation of the General Law
in only 1 of 30 states, while failing to include recent reports
on the poor coordination, police corruption, and impunity
for violence across Mexico. IRB members interpret Mexican
law on violence against women at face value, rather than
interrogating implementation of the law.

The 1RB decisions also minimize the role of the local
police in upholding the General Law in Mexico. The Gen-
eral Law positions local police as the first level of interven-
tion. They represent the state’s capacity to protect women’s
rights, but also determine future state action. In cases of
femicide, local police must initiate a report before a “gender
alert” can be issued by the state in which the femicide took
place. Thus, failure of the local police to report femicide rep-
resents a fundamental breakdown in state protection.

Internal Flight Alternative

For a case to be successful on Internal Flight Alternative
grounds, the claimant “must demonstrate that a real risk to
their life or a risk of cruel and unusual punishment exists
throughout their country” (IRB decision TB1-08945, 6). In
nearly half (45%) of the IRB cases we reviewed, the claimant
stated that she relocated to a different state within Mexico;
many of them were eventually found by their abusive part-
ner and further persecuted or threatened.

IRB members, however, rejected the majority of claims
in our sample on the basis of Internal Flight Alternative
grounds, concluding that cities like Mexico City and Mon-
terrey have “a large thriving population with civic services
to assist inhabitants with their social and security needs ...
the Panel is of the view the claimant can easily blend into
the mass of people in either city” (1RBdecision TB0-03720,

103

© Rupaleem Bhuyan, Adriana Vargas and Margarita Pintin-Perez, 2016. This open-access work is licensed under a Creative Commons
Attribution-NonCommercial 4.0 International License, which permits use, reproduction and distribution in any medium for non-commercial
purposes, provided the original author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.




Volume 32

12). One board member argued that he “does not believe
that, in this country with 113 million residents—more than
three times Canada’s population—the persecutor would
have the means and the desire to search for the claimant if
she decided to live in one of the 1Fas [Internal Flight Alter-
natives]” (IRB decision MA9-10361, 11). This type of rhetoric
disregards research on domestic violence that consist-
ently shows elevated risks for victimization, if not lethal
violence, when women are leaving or have left an abusive
relationship.49

Throughout the 1RB decisions, we identified contradic-
tions within board members’ reasoning for denying a claim
in the belief that Mexico is a functioning state capable of
providing the necessary assistance to abused women. As it is
noted, “Admittedly, the documentation shows that there is
corruption in Mexico, that seeking protection is not always
easy, and that violence against women is often a problem.
However, over the years, mechanisms to assist women vic-
tims of spousal abuse have developed in Mexico, specifically
in Mexico City and in Puebla in the state of Puebla, areas
that have been identified as safe for the principal claimant
and her children” (IRB decision MA7-09351, 7).

Despite acknowledging some limitations in the Mexi-
can state, IRB members assert that “mechanisms” to assist
women (ostensibly laws and the availability of women’s
shelters) render Mexico City “safe” for women and their
children. Evidence of growing insecurity, including rising
female homicide rates in Mexico City, are ignored. Ismail5°
raises similar concerns regarding refugee determination for
Pakistani women in the United Kingdom, where refugee
claims are often denied on the presumption that women
have options for internal relocation, despite the dangerous
circumstances that prevent women from relocating within
their own country. In this sense, Canadian IRB members col-
lude with the Mexican government to minimize the state of
violence and insecurity that has been documented by local
and international human rights organizations. The Internal
Flight Alternative requirement deflects Canada’s humani-
tarian responsibilities and upholds Mexico’s incapacity to
address systematic violence against women as “adequate.”

Conclusion

Our research illustrates how Canadian refugee adjudicators
construct Mexico as a “safe country of origin” for women
seeking protection from domestic violence. Throughout the
written decisions that we reviewed, IRB adjudicators refer to
Mexico as a “democratic nation”; a nation that is “in control
of its territory”; with “mechanisms” (i.e., laws and women’s
shelters) to offer assistance to victims of domestic violence.
Within Mexico, the passage of anti-violence-against-women
laws are important steps towards acknowledging women’s
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rights as human rights. Reports from non-governmental
organizations and international watchdogs like Amnesty
International, however, have documented shortcomings in
how the law is implemented. Legal instruments to protect
women fall dramatically short when considering the high
rates of impunity in Mexico for violent crimes, including
rape, domestic violence, and femicide. The 1RB decisions,
however, downplay the context of increased levels of vio-
lence and associated impunity. The representation of Mex-
ico as “safe” has direct implications for refugee claimants
who, as a result, face a higher burden of proof that the state
failed to protect them.

Considering Macklin’s’! earlier attention to the dichot-
omy of refugee-producing vs. refugee-accepting countries,
we illustrate the consequences of political discourse that
frames Mexico as capable of offering protection for domestic
violence. The “higher burden” of proof for Mexican refugee
claimants reproduces victim-blaming attitudes that mini-
mize the structural barriers and institutional misogyny that
deter women from seeking state protection from domestic
violence in Mexico—a phenomenon that similarly contrib-
utes to low rates of reporting domestic violence or sexual
assault crimes in Canada. We also noted that while gender
has become incorporated or “mainstreamed” in refugee
determination, the majority of published 1rRB decisions in
our sample paid little attention to the context of impunity
for violent crimes against women in Mexico. When IRB
members did reference the legal context in Mexico, they
regularly privileged the authoritative knowledge of legal
documents, rather than evidence of the law in practice. IRB
members’ representation of Mexico as a functioning democ-
racy in control of its territory thus operates as a rhetorical
rather than empirically supported assertion. The poor
implementation of laws that criminalize violence against
women and limited support services reinforces a distinction
between juridical rights (what is stated in law) and “notions
of protection.”2 As such, we caution the appearance of anti-
violence-against-women laws as an adequate benchmark for
determining protection from gender-based violence.

Although it is the primary source of refugee protection
for Mexican asylum-seekers worldwide, Canada’s restric-
tions on humanitarian migration (e.g., the Safe Third
Country Agreement, visa restrictions, the list of Designated
Countries of Origin) significantly reduce the legal options
for Mexicans to find refuge. Furthermore, Canadian IRB
members’ emphasis on Mexico’s stature as a “democratic
nation” reinforces global hierarchies of what constitutes a

“well-founded fear of violence.” By placing Mexico on a “safe”
country list, Canada in effect affirms that everyday violence
against women is unworthy of international intervention.
This indirectly reinforces Canada’s tolerance for high rates
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of domestic violence and sexual assault within its own bor-
ders, especially for indigenous women, trans people, and
women with disabilities, where only a fraction of cases are
reported to law enforcement or lead to criminal convic-
tion. Because the prevalence of violence against women as
a “legitimate” or normalized part of everyday life persists in
many regions of the world, refugee determination under the
UN convention remains an unfulfilled space to advocate for
safety from domestic violence as a human right.
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