of being re-
settled. A total of 12,646 Vietnamese
asylum seekersarrived hl Hong Kong

during thefirst six monthsof 1991. As
of June 1991, there were 54,847 asy-
lumseekersinelevendetentioncentres
in Hong Kong, in addition to sorne
6,080 recognized refugees whose re-
settlement hasbeenassured under the
1989 Comprehensive Plan of Action.
Responding to the declining num-
ber of refugees accepted by resettle-
ment countries and the apparent fail-
ureof "humanedeterrence" measures,
HongKongconsidersall arrival ssince
June 1988 "illegal migrants" unless
they can prove their
life they fled

themthat the

under the Communist
regime in Vietnam is preferable to
their existenceinthedetentioncentres.
Lessthan 10,000asylum seekershave
beenrepatriated since 1988 -includ-
ing fifty-one who were "forcibly re-
turned" in December 1989, andalarge
number of those who were "repatri-
ated" under the 1990 agreement be-
tween. the Vietnamese Government,
the British Government and the
UNHCR allowing "repatriation of
non-volunteers who are nat opposed
torepatriation." Repatriation, volun-
tary or otherwise, does not seem to
have had the expected result.
Almost everyone has a theory on
why the Vietnamese "Boat People"
do not volunteer toreturn, but noone
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Private Sponsorship of Indochinese

he Canadian Immigration

Act states that one of its ob-

jectives is to fulfill Canada’s

international legal obliga-
tions to refugees and to uphold itshu-
manitarian tradition with respect to
the displaced and the persecuted.
Canada’s tradition here has not been
solely humanitarian. At times it has
been downright inhumane. The Act
deliberately does not ask immigra-
tion policy makers to uphold the
whole of Canadian tradition regard-
ing the displaced and persecuted, but
only the humanitarian component of
that tradition.

This objectiveisnoteworthy notonly
because it singles out the humanitar-
ian componentof the Canadian tradi-
tion, butalso because it distinguishes
between Canada’s international legal
obligation to refugees and that hu-
manitarian tradition. Fulfilling refu-
gee obligations and upholding the
humanitarian tradition are not one
and the same objective.

The very mention of bothis anindi-
cation that Parliament believed what
isalltooobvious, that the refugee def-
initiondoesnotcoverevery displaced
and persecuted person who, for
humanitarian reasons, needs protec-
tion. The Immigration Act, at least in
its objectives, is generous, stretching
Canadian handsoutbeyond Conven-
tion refugees to the displaced and
persecuted who may not fall within
the refugee definition, but who still
justify humanitarian concern.

Mechanically, the Immigration Act
provides for the realization of this ob-
jective by stating any Convention
refugee and any person who is a
member of a designated class may be
granted admission to Canada as per-
manent residents. There have been
four designated classes: the Latin
American Designated Class, later

By David Matas

replaced by the Political Prisonersand
Oppressed Prisoners Class; the Self-
Exiled Class; and the Indochinese
Designated Class.

Admission of Convention refugees
and designated classes fromabroad is
done through either private or gov-
ernment sponsorship. Refugees and
designated class members coming to
Canada must show they are likely to
establish successfully in Canada. Pri-
vate sponsorship, done by a corpora-
tion, or five or more individuals, al-
lows a refugee to show likelihood of
successful establishment.

The Governmentof Canadahas pro-
mulgated regulations which say that
a Canadian organization or group of
five individuals can sponsor a person
from designated countries in Indo-
china to come to Canada. The regula-
tions have been passed under the
legislative power todesignate classes.
The admission of designated classes
is in accordance with Canada’s hu-
manitarian tradition with respect to
the displaced and the persecuted.

Until September 1990 the countries
designated were Cambodia, Laosand
Vietnam. According to the regula-
tions, a person from but residing out-
side these countries could come to
Canada, as long as the person had a
sponsor here. The Government of
Canada also sponsored people from
this class to come to Canada under the
Government Refugee Allocation for
South East Asia.

For individuals, there was no need
toprove they were refugees. They did
nothave to prove a well-founded fear
of persecution. Dislocation and spon-
sorship had been, in most cases,
enough.

Technically, there were twohurdles
for an applicant to jump. Applicants
had to show that they would success-
fully establishin Canada;and second,

thatthey would meet therequirements
of the Immigration Act and regula-
tions.

What the second hurdle means is
that applicants must not be in a pro-
hibited class. They must not have a
communicable disease, nor an illness
that would be costly to treat. An ap-
plicant must not have a serious crimi-
nal record.

For the purpose of successful estab-
lishment, a visa officer is supposed to
look not only at whether there is a
sponsorship, but also at the points
system, and other financial assistance
available to the applicant. In theory, a
person who was a total loss under the
points system could be rejected even
though there was a sponsor. In prac-
tice, most sponsored people are con-
sidered likely toestablish successfully.

The Indochinese designated class
has been one of the most successful
programs the Immigration Depart-
ment has ever run. The class began 7
December 1978. At least in theory, it
remained in effect for Vietnam, Laos
and Cambodia till 1 September 1990.
Most of the large numbers of Viet-
namese who came to Canada came by
virtue of this class.

I say it remained in effect in theory
till September 1990 because in fact it
was no longer being operated after 14
June 1989 for Vietnamese and Lao-
tians arriving in Hong Kong after 16
June 1988 or in any other Southeast
Asian country after March 14, 1989.
While keeping the program on the
books as a regulation, the Govern-
ment ceased to operate it administra-
tively for new arrivals.

The United Nations (U.N.) held an
International Conference on Indochi-
neserefugeesin Geneva, Switzerland
on June 13 and 14, 1989. Prior to the
Geneva Conference, the U.N. held a
preparatory meeting in Kuala Lum-
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pur, Malaysia on 8 March 1989. The
Malaysian meeting proposed a draft
declaration and comprehensive plan
of actiononIndochineserefugees. The
Geneva meeting accepted the draft.

According to the plan, resettlement
of refugees from Indochina would
cease, except for those who passed
screening procedures. Thedeclaration
thataccompanied the plan stated that
governments were preoccupied with
theburdenimposed onneighbouring
territories by asylum seekers. The
declaration also stated that govern-
ments werealarmed current arrange-
ments to deal with asylum seekers
might no longer be responsive to the
size of the problem.

Theplanitself had three key compo-
nents: the establishment of screening
procedures, repatriation of those who
fail screening, and resettlement of
those who pass screening. Early es-
tablishmentof consistentregion-wide
refugee status determination proc-
esses is required under the plan.

According to the plan, the status of
asylum seekers must be determined
by a qualified national authority, in
accordance with established refugee
criteria and procedures. The criteria
recognized are not restricted to the
1951 Convention. The Universal Dec-
laration of Human Rights and other
relevantinternational instrumentsare
to be borne in mind and applied in a
humanitarian spirit. The UNHCR
Handbook on Procedures and Crite-
ria for Determining Refugee Status is
to serve as an authoritative and inter-
pretative guide and there is to be a
rightof appeal, with the asylumseeker
entitled to advice on appeal. The
UNHCR is to ensure proper and con-
sistent functioning of the procedures
and application of the criteria.

The plan goeson tosay that persons
determined not tobe refugees should
return to their country of origin. Re-
settlement is divided into two cate-
gories —one for long stayers, and the
other for newly determined refugees.
Longstayersareallthose whoarrived
before a cut-off date (the date screen-
ing was established). For Hong Kong
the date is 16 June 1988. Long stayers
are eligible for resettlement without

going through screening.

For those who arrived after the cut-
off date, only those who passed screen-
ing are eligible for resettlement. The
plansays aresettlement program will
accommodate all those who arrive af-
ter the introduction of status determi-
nation procedures and aredetermined
to be refugees.

The Chair of the Geneva Confer-
ence that adopted the plan in June
1989, Dato Haji Abu Hassan Bin Haji
Omar of Malaysia, in his closing state-
ment, indicated that the plan’s pur-
pose was to discourage Vietnamese
from leaving Vietnam. He said “asy-
lum seekers could no longer assume
that they would be automatically
regarded as refugees and therefore
entitled to automatic resettlement.”

There are three problems with the
structure I have just mentioned. One
isthatithad noreflectionin Canadian
law for over a year. The second is that
itis an abdication of Canadian sover-
eignty. The third is the inadequacy of
Hong Kong screening.

Between 14 June 1989 and Septem-
ber 1990, Canadian law did not say
screening was necessary to come
within the Indochinese designated
class. Canadian policy was, however,
that screening in the country of tem-
porary asylum was necessary tocome
within the class.

The policy was retroactive. It was
adopted 14 June 1989, thedate of adop-
tion of the U.N. Comprehensive Plan.
But it was retroactive to 16 June 1988,
the date of introduction of Hong Kong
screening. A person who arrived in
Hong Kongbetween 16 June 1988 and
14 June 1989 and failed screening,
would be ineligible for resettlement
in Canada under the Indochinese des-
ignated class. This was the case even
though the law said nothing about it,
and the asylum seeker would have
knownnothing about the 16 June 1988
cut-off. The purpose of the plan is to
discourage people from leaving Viet-
nam. Those who left before the plan
was accepted could hardly have been
discouraged by the plan, even if they
were susceptible to discouragement.
Yet the plan applied to them.

Canadian compliance with the plan

was a violation of Canadian law. As
long as the designation of Vietnam as
part of the Indochinese designated
class wason thebooks, ithad tobe op-
erated according to its terms. There
was a legitimate expectation in both
sponsorsand applicants that thespon-
sor system would work.

Even if one accepts as valid the
premise that it is necessary to have a
screening system to discourage Viet-
namese who are not refugees from
fleeing Vietnam, that purpose was ill
served by the Canadian system inexis-
tence from June 1989 to September
1990. The Indochinese designated
class served as a lure that became a
trap. Canadianlaw held out the prom-
ise that Vietnamese might qualify for
resettlement as long as they left Viet-
nam. It was only after they left Viet-
nam and arrived in the camps that
they found the Canadian law was not
being operated according toits terms.

The comprehensive plan has led to
forced repatriation to Hong Kong. Just
before Christmas 1989, fifty-one boat
people whohad failed screening were
taken from the Hong Kong camps
and deported to Vietnam. The United
Nations High Commission for Refu-
gees, in a note to the Hong Kong
Government, said ithad notbeen able
toverify whether thosebeing returned
were real refugees or not. The Gov-
ernment of Canada opposed the repa-
triation of these people, saying it pro-
foundly regretted the decision. Yet
the Government of Canada was part
of the Comprehensive Plan, which
agreed to forced repatriation. By re-
fusing resettlement, even where there
were sponsors and the law allowed
for resettlement, the Canadian Gov-
ernment helped to make forced repa-
triation inevitable.

The second problemI have with the
changeisitsabdication of sovereignty.
In principle there is nothing wrong
with requiring a person to pass
through screening before he or she
comes to Canada as a refugee. On the
contrary, it may be preferable to the
system as it was before 14 June 1989.

Bringing asylum seekers over to
Canada without screening gives an
advantage to some asylum seekers
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Thereis noaccess tothe Hong Kong
courts toappeal a negative decision of
the Review Board. Hong Kong law
says a decision of the Board shall not
be subject to review or appeal in any
court.This process presents a number
of problems. One is absence of coun-
sel. Counsel are not allowed to be
present either for the initial interview
with the investigating officer nor for
the deliberations of the Review Board.
All that counsel can do, under the
current system, is help prepare claim-
ants for their interviews with immi-
gration officers, and help in filing
written appeals to the Review Board.

Even those tasks, while in principle
permissible, areinordinately difficult.
Simply getting access to the claim-
ants, whoarekeptin closed detention
camps, is a problem. Counsel are ei-
ther denied access to the camps or
required to go through an elaborate
bureaucratic procedure to gain access.

Claimants are given little, if any,
notice of the dates of their immigra-
tion interviews. The Immigration
Department of Hong Kong will not
advise counsel when claimants will
be interviewed or even whether they
have been interviewed.

At the review stage there is provi-
sion for legal representation. Legal
representation may be eitheralawyer
entitled to practice in Hong Kong or
an appeals counsellor engaged by the
Agency for Voluntary Service. The
Agency for Voluntary Serviceisabody
funded by the United Nations High
Commission for Refugees.

As of December 1989, the Agency
for Voluntary Service had only twelve
legal advisers. Yet the Hong Kong
system was generating 180 refusals a
week. The twelve advisers have been
able to take up and act on only eight-
een cases a week. The rest, by and
large, go unrepresented.

Thereis an urgent need for lawyers
to assist claimants going through
HongKongscreening. There are many
Canadian lawyers who go to Hong
Kong to assist in the preparation of
entrepreneur applications. These
lawyersshould consider whether they
can also assist, while they are there,
Vietnamese asylum members.

REFUGEE
CRITERIA ARE
ROUTINELY MISAPPLIED
ORIGNORED.
ESTABLISHED REFUGEE
PROCEDURES ARE

FLOUTED

That assistance would be particu-
larly appropriate where there are
Canadians seeking to sponsor Viet-
namese in Hong Kong. Thereisanac-
tive institutionalized sponsorship
system throughout Canada for Viet-
namese refugees. The sponsors are
being frustrated by the Canadian ac-
ceptance of the Comprehensive Plan
and Hong Kong screening. I expect
Canadian institutional sponsors, who
are often intermediaries for Vietnam-
ese in Canada seeking to bring their
relatives over, would welcome Cana-
dian legal assistance.

A Canadian lawyer in Hong Kong
can be eligible to help a Vietnamese
asylum member by qualifying for the
Hong Kong bar or by coming under
theumbrella of the Agency for Volun-
tary Service. In practice, neither of
these steps may be necessary.

No qualification is necessary to
assist a claimant to prepare for his
initial interview, since Hong Kong
law does not contemplate legal assis-
tance. The obstacles are one of a prac-
tical nature — getting access to the
claimant and finding out when the
interview is.

Even for the appeal, since there is
no oral hearing, being qualified may
not be crucial. Representation can go
in under the name of the claimant
rather than under the name of the
lawyer if the lawyer has neither the
blessing of the Hong Kong bar nor the
Agency for Voluntary Service.

Thoughappearancesathearingsare
impossible, lobbying those who de-
cide is possible. Immigration officers
who interview, Senior Immigration
Officers who review and even Re-
view Board Members who consider
appeals will hear representations
made on behalf of claimants outside
the formal screening.

The Comprehensive Plan provides
that the UNHCR shall advise in writ-
ing each individual of the nature of
the procedure, the implications for
rejected cases, and theright of appeal.
In fact, that does not happen. Am-
nesty International reports that claim-
ants know little or nothing about the
procedure before they are subjected
to interviews. There is no written in-
formation circulated to claimants.
Claimants go into interviews unpre-
pared, not knowing what to expect.

AsImentioned earlier, the Compre-
hensivePlansays thestatus of asylum
seekers must be determined by a quali-
fied and competent national authority
in accordance with established refu-
geecriteriaand procedure. Again that
does not happen. Those interviewing
and deciding are neither qualified nor
competent.

There is no qualification required
for an immigration officer to decide
refugee claims. There is no test of
competency imposed. Refugee crite-
ria are routinely misapplied or ig-
nored. Established refugee procedures
are flouted.

Observers note that interviewing
officers show little or no knowledge
of human rights violations in Viet-
nam, though that is the only country
with which they are dealing. They do
not allow claimants to tell their sto-
ries, but instead ask leading, hostile
questions, and cut claimants off in the
midst of their answers. Officers bring
a prior skepticism to the hearings,
believing claimants are economic mi-
grants rather than refugees. They
show little familiarity with the refu-
gee definition. In several cases where
claimants told stories that brought
them clearly within the refugee de-
finition, the claimants were refused
all the same. Claimants are supposed
to be given the benefit of the doubt.
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problems here. The grotesque results
of the U.S. system, with a 97 percent
rejection rate for Salvadoran and
Guatemalanrefugee claimants, speak
for themselves.

Nocountry hasarefugeedetermina-
tion process free of all the faults of the
Hong Kong system, which may be a
caricature of the worst faults of West-
ern screening systems. In another
book, co-authored with Ilana Simon,
titled Closing the Doors: The Failure of
Refugee Protection, [ wrote,

If the South East Asian first asylum
countries were simply to send refugees
back without screening, the West would
object and press for change. When coun-
tries like Hong Kong reject refugees by
mimicking the procedures the West has
used, the West is in no position to com-
plain. We are seeing not so much a crude
and indiscriminate rejection of all refu-
gees, but rather a sophisticated simula-
tion in first asylum countries of the tech-
niques developed in Western resettlement
countries.

The Canadian system, particularly
at the second level, offers a better
hearing thanisofferedin Hong Kong.
There are elements of the Canadian
system one can point to with pride.
But when the system as a whole pres-
entssuchamixed bag of elements, the
Canadian Government will seem as
hypocritical as the American if it
presses for an improvement in Hong
Kong screening.

InCanada, theburdenof proofison
the claimant, as in Hong Kong. There
areno standardized requirements for
interpreters, as in Hong Kong. At the
Canadian entry-level hearing, one of
the two people deciding, and the one
presiding, isanimmigration adjudica-
tor, a person who is neither by func-
tion nor training qualified or compe-
tent in refugee matters. The adjudica-
tor poses many of the same problems
to a refugee claimant that a Hong
Kongimmigration officer does. There
is, on the other hand, a refugee board
member present who can decide in
favour of the claimant and, in effect,
overrule the adjudicator on the deci-
sion whether the claimant should pass
the first level.

The claimant in Canada has aright
toassistance of counsel, whicha Hong
Kong claimant does not. On the other
hand, the Canadian hearing is an ad-
versarial one, with a government
representative present to contest, cross
examineand contradict. AHong Kong
hearing may be adversarial in fact,
dependingon the hearing, butitisnot
structured that way.

Thereis nomeaningfulappeal from
a negative decision in Canada made
atafirstlevel hearing. The Hong Kong
appeal is a faulty one, but at least a
person staysin the country until hisor
her appeal is heard, which does not
happen in Canada.

Canada has not, like the U.S., pro-
posed animprovementin Hong Kong
screening. Instead it proposed a year-
long delay in mandatory repatriation
of Vietnamese already in Hong Kong,
but prompt return for those who ar-
rive now. The British rejected this
proposal.

There are two contrasts that must
be kept in mind when looking at the
plight of Vietnamese refugee claim-
ants in Hong Kong. One is the con-
trastbetween the Canadian treatment
of Vietnamese refugee claimants in
Hong Kong and of entrepreneurial
and investor applicants from Hong
Kong. The other is the contrast be-
tween the treatment Hong Kong gives
to the Vietnamese refugees and the
treatment Hong Kong residents are
asking for themselves asaresultof the
impending takeover by China.

TherecentNational Film Board pro-
duction “Who Gets In” showed gra-
phically the contrastbetween the treat-
ment the Canadian visa officein Hong
Kong givesto entrepreneurial and in-
vestor applicants on theone hand and
refugee claimants on the other. En-
trepreneurial and investor applicants
are welcomed with open arms. Refu-
gee claimants are allowed in be-
grudgingly, if at all.

I do not raise this contrast to ques-
tion the entrepreneurial and investor
programs, which I believe do have
their place in Canadian immigration
policy. ButI point out thatin thelong
run it is impossible to run a generous
entrepreneurial programand arestric-

tive refugee program side by side. At
some point, the restrictiveness of the
refugee program will undercut the
support for the entrepreneurial pro-
gram. To a certain extent, that under-
cutting of support is already happen-
ing. Those who believe in welcoming
entrepreneurs, if they want to main-
tain that welcome, must work to en-
sure that refugees are equally wel-
come.

China will assume cortrol of Hong
Kongin1997. Chineserepressionand
the 1989 Tiananmen Square Massacre
have caused people of Hong Kong
serious concernabout what freedoms
they will be allowed after 1997. In-
deed, much of theentrepreneurial and
investor movement from Hong Kong
is an anticipatory refugee movement
of people leaving in advance of the
impending Chinese takeover.

Yet, the people of Hong Kong will
have difficulty generating sympathy
from the rest of the world for the im-
pending takeover and repression by
China, when the Hong Kong Govern-
ment is treating Vietnamese refugees
in Hong Kong so badly. Again, I do
notadvocate that weignore the plight
of potential Hong Kong refugees
because the Hong Kong government
isslighting the tragedy of Vietnamese
refugees. But I think it is worth point-
ing out that Hong Kong is undercut-
ting the support it may hope to fetch
for its own potential problems.

For Canada, I suggest the way tore-
form the Hong Kong systemisthrough
improvement in the Canadian refu-
geedetermination system.Only when
Margaret Thatcher and others cannot
accuse Canada of being hypocritical
is the Government of Canada going to
be credible inarguing againstforcible
repatriation of refugees from Hong
Kong to Vietnam. In the meantime,
individuals, lawyers and organiza-
tions in Canada must do what they
can to assist those caught up in the
Hong Kong detention camps.

David Matas is Chair of the Working
Group On Qwerseas Protection of the
Canadian Council for Refugees.
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4. Returning

Inourinterviewswith returneesand
discussions with a variety of sources
(international NGO staff, diplomats,
journalists, European Community
(E.C.) and UNHCRofficials) weheard
no evidence that returnees suffer
harassment,mal treatmentordiscrimi-
nation on return.

We have concluded that UNHCR
and SRV arecomplyingin good faith
with the terms of the Memorandum
of Understanding between SRV and
UNHCR (13 December 1988) which
providesfor thevol untaryreturnfrom
countriesof first asyluminconditions
of safety and dignity.

The departure of several family
groups or groups of closefriends ap-
pear to have been organized by the
head of the household or a "leader"
withinthegroup. Tofacilitatefurther
voluntary retum, itisimportant that
no action be taken by Vietnamese
authoritiesagainst suchfamily group
organizers of illegal departures who
have no previouscriminal record.

Similarly, voluntary return will be
encouraged by consistent and gen-
erousrestoration of confiscated prop-
erty to retuming previousowners.

5. Monitoring
Itisclear thatthereis
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flow of information and thus enhances
the confidence in the monitoring
process.

Given available resources, we are
satisfied that UNHCR is adequately
fulfilling its monitoring respon-
sibilities in Vietnam.

6. Resources

We regret that CPA donor govern-
ments havebeen slow inmaking their
pledged contributions for 1991. The
result is that returnees have had to
wait for up to three months for their
firstquarterly payment of their return
assistance. This is an unacceptable
delay considering that these people,
by-and-large, return with nothing.

Payment toreturneesmustbe made
promptly or the process is put at risk.
Donor governments must ensure that
necessary funds are available as re-
quired.

As numbers increase it is incum-
bent on governments to make avail-
able the necessary resources to the
UNHCR ina timely manner to ensure
payment for all aspects of the plan is
forthcoming.

Weexpressappreciation forthe U.S.
Government’s speedy contribution to
the CPA, buturge the U.S. toreviseits
policies to allow its contributions to
be spent in Vietnam.

7. European Community Program

We were impressed with the sense of
urgency theProgram Director showed
in discussions on progress made in
implementing the E.C. program of
assistance. We welcome the substan-
tial NGO involvement in the imple-
mentation of the program.

We note in particular that 60 per-
cent of available loan funds are for
non-returnees thereby indicating that
it is not necessary to leave Vietnam
and be returned toaccess these funds.

8. Information and Communication

Ready access to accurate information
remains the critical need for effective
implementation of the CPA. Rumours
inspire people to leave, cause people
to fear return and in some cases lead

It is time to allow
and encourage Vietnam
to participate fully in the
international community with
all the concomitant rights and
responsibilities of states with

progressive realization

of human rights

people to choose to return. Rumours
hinder a speedy and fair process.

All interested parties must ensure
that accurate and up-to-date in-
formation is more readily available.

The communication procedures
must be better organized. More re-
sources and greater attention mustbe
applied to thisissue both in the camps
incountries of asylum (through coun-
selling and other programs), as well
as in Vietnam and internationally.

9. Orderly Departure Program
(Family Reunion)

We met the U.S. Orderly Departure
Program interview team in Ho Chi
Minh City. It has begun processing at
an increased rate. Persons with close
relatives in the U.S. (or in similar pro-
grams for Australia, Canada and Eu-
rope) can seek to immigrate directly
from Vietnam. This program is in-
creasingly becoming a viable alterna-
tive for eligible persons wishing to
leave.

10. Development

At the heart of the human tragedy
thathasseen thousands of Vietnamese
leave on unsafe boats in search of a
better future is the combination of
social, economic and political condi-
tions in Vietnam and the constraints
stopping development assistance

from the International Monetary Fund
(IMF), World Bank and major West-
ern donor governments. It is deeply
regrettable that Vietnam’s participa-
tion in the global economy continues
tobe hampered because of difficulties
in its bilateral relationship with the
United States. Vietnam needs and
wants development assistance.

It is time to allow and encourage
Vietnam to participate fully in the in-
ternational community with all the
concomitant rights and respon-
sibilities of states with progressive
realization of human rights. We urge
our NGO colleagues to support and
advocate the necessary policy
changes.

11. Visits

We note the openness of the Gov-
ernment of the Socialist Republic of
Vietnam toreceive additional delega-
tions and we encourage other con-
cerned individualsand groups to visit
Vietnam to experience the situation
firsthand.

12. Trust

In conclusion, we wish to pay tribute
to the UNHCR officials we met who
areresponsible fortheimplementation
of this program. We were impressed
by their dedication and integrity, in
spite of the difficult circumstances in
which they sometimes work.

Webelieve thatfurther cooperation
between the UNHCR and NGOs will
consolidate the trust that the interna-
tional community has placed in the
UNHCR.

This report was prepared by Le Xuan
Khoa, President, Indochina Resource
Action Centre, Washington; Burgess
Carr, Executive Director, Episcopal
Migration Ministries, New York; Dale de
Huaan, Executive Director, Immigration
and Refugee Program, Church World
Service, New York; Ralston Deffenbaugh,
Lutheran Immigration and Refugee Serv-
ices, New York; Tom Clark, Coordinator,
Interchurch Committee for Refugees,
Toronto;and Russell Rollason, Executive
Director, Australian Council for Over-
seas Aid, Canberra.
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sition toreturndeveloped around the
few large scale criminal organizers
who would have to face prosecution
ifreturned to Vietnam. Paradoxically,
it seems the closed camps are places
that block the kind of individual re-
flection and frank counselling which
could lead to voluntary return. A
Hong Kong NGO confided that ef-
forts at forced return would lead to
riots and bloodshed. The British Un-
der-Secretary in Hanoi said that if
people wished to end their self-in-
flicted misery in Hong Kong they
could always leave. In practice this is
not so. Not only are the camps a
monumentalassaulton humanrights
and decency, but they breed condi-
tions that defeat the intended goal of
voluntary return.

There is a logistical side to return.
The Vietnamese departmentof immi-
gration, which we metin Hanoi, sends
immigration officers to the camps to
interview volunteers for return. They
prepare the dossier for the return to
their point of departure. There are
also medical checks. It struck me how
similar the process was to interviews
by Canadian officials forimmigration
to Canada.

Safety in Return

Inourinterview withreturnees, inter-
national NGO staff, diplomats, for-
eign journalists, European Commu-
nity (E.C.)and UNHCRstaff, we heard
no evidence to indicate returnees
suffer harassment, maltreatment or
discrimination. The Vietnamese Gov-
ernment at national and peoples
committee levels supportsreturn with
safety and dignity. To my surprise,
there was no visible signs of resent-
ment from family or friends towards
the returnees. Perhaps because the
pattern of seeking opportunity else-
whereis taken for granted. Vietnamis
willing and able to assure returnees’
basic rights.

Those who had visited Vietnam be-
fore were surprised by the consider-
able progress made towards a more
open society. People bustled around,
freely movingaround the country and

visiting friends. Small retail businesses
abound. Around Hanoi there were
houses being builtalong the roadside
in what appeared to be small private
farms. We sensed a desire for further
progress towards a free and open
society. [ heard reports of odd human
rights violations — a writer had been
detained and a Baptistclergyman har-
assed for trying to start social pro-
grams. The courts are not developed,
there is no independent judiciary,
there is no recourse for rights viola-
tions. However, there is now a crimi-
nal code. There wasless visible sign of
police than I have seen in Mexico.
There was no sense of fear such as I
have felt in El Salvador. [ had written
letters of concern to the Canadian
Government about return to Somalia
and Sri Lanka before leaving on this
trip. Vietnam is in a different league.
Not everyone, however, returns to
Vietnam without penalty. The Vice-
Chair of Hai Phong refugee commit-
tee told us that those associated with
largescale clandestine departures had
been prosecuted. Those who were
involved returned knowing they faced
prosecution. The penalties seem to be
up to three years in prison. There was
one death penalty of a person whom
UNHCR said was associated with
seven deaths.

My confidence in safe return was
enhanced by the monitoring of those
returned. True, UNHCR cannot for-
ever ensure thesafety of all returnees.
UNHCR tries to do checks on a ran-
dombasis. Almostall returnees knew
how toget hold of UNHCR. Some had
done so on financial matters. The
random checking can be impressive
— in one area 80 percent had been
visited. However, there is more pro-
tection than UNHCR'’s. There is an
informal network, which ensures
word getsoutinternationally.Indeed,
the danger is ensuring information
about an event is accurate. The in-
creasing presence of international
NGO staff in both urban and rural
areas contributes to the flow of in-
formation and enhances confidence
in the formal monitoring process.

There was not a sense that visits
were orchestrated. Rather, we were

making calls on our own selection of
cases. True, a check to ensure people
would be at home had been made in
some cases. We were able to visitand
talk freely with returnees with or
withoutgovernmentor UNHCR staff
present. A visit the last day in Ho Chi
Minh city impressed me. Our mem-
ber of the U.S. Vietnamese commu-
nity, Le Quam Khoa, took us to the
Ministry of Labour, asked forand was
given the file of cases pending and
selected an important profile. We set
off for an impromptu visit with two
Ministry of Labour counsellors. The
address was a cousin’s house — the
person had moved. The cousin, how-
ever, offered to take us to the new
address nearby. After a few friendly
tips fromneighbours, wearrived. The
man was sick — medical assistance
from UNHCR was pending. Donor
governments had been slow to give
funds to UNHCR we told him. He
was an officer from the Cambodian
campaign whohad deserted thearmy.
He had left for Thailand with his wife
and child. He had been screened out.
Perhaps he should have been screened
in. Whathappened when he gotback?
He had to go to the police station the
next day. There he received amnesty.
Lacking the promised UNHCR
monthly payments of $30 U.S., he
went to protest at the Ministry of
Labour. The Ministry phoned UN-
HCR for a letter promising the funds
and then advanced them. We told the
returnee of the E.C. Assistance Pro-
gram and vocational training oppor-
tunities. In impromptu encounters of
this sort, there was no sense of fear or
resentment of us or the Ministry of
Labour staff who were with us. The
relatives, neighbours and family
seemed friendly and relaxed.
Payments to the returnees go from
UNHCR to the Ministry of Labour,
which distributes it to the provinces.
By-and-large thisinternal distribution
seems to work. Most people we inter-
viewed had received their money.
Some had had to pay back loans or
debts. Some had invested the money
in things like a new fishing boat —
Hong Kong had burned the old ones
in its routine boat burning. There are
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one time payments for medical and
establishment costs, and a monthly
$30 payment for the first year. This
reminded me of refugee resettlement
in Canada. The main problem has
been getting money from donor gov-
ernments to UNHCR, which had been
late with payments to the Ministry of
Labour between November 1990 and
May 1991. Such a delay leads to ru-
moursof broken promises, which can
hurt the return process.

If departureis fromlack of opportu-
nity, the E.C. program is one small
measure to help deal with that while
facilitating return with dignity. The
program will build up infrastructure
in vocational training for such skills
as hairdressing, motor cycle repair,
computer and English and French
language. It will provide loans for a
range of new business formations.
Sixty percent of the loan funds are for
non-returnees. We were impressed
by the scope of the program and by
the sense of urgency the Program
Director in Hanoi showed in discus-
sions on progress. We welcomed the
substantial NGO involvement in the
implementation of the program.

Clandestine Departures

Departures for Hong Kong began in-
creasing againin early 1991 while de-
partures for Thailand and elsewhere
have fallen. Several officials, the Vice
Chair of the Peoples Committee of
Hang Ninh Province told us Vietnam
had a responsibility for these people.
The prosecution of some criminal ele-
ments associated with organized de-
partures was a sign of this. Also, the
government, with UNHCR, has used
radio and TV to discourage depar-
ture. Members of our team appeared
on TV to explain the CPA in Hong
Gai. However, NGOs did not think
the UNHCR media efforts had reached
many people todate. Certainly, those
in Phanat Nikhom, Thailand, were
unaware of screening and the CPA
when they left Vietham. However,
departure seems to be caused by sev-
eral factors mainly outside the control
of Vietnam.

The local Vietnamese officials men-
tioned these factors affecting depar-
ture: theeconomy is undergoing trans-
formation; the beginnings of market
economy have caused jobdislocations;
the country is poor as a result of eco-
nomicisolation from the Westand the
collapse of the economy of the East;
and troops have been brought back
from Cambodia. Some energy and
small scale construction had been
visibly released in the North by the
agricultural reforms. We could see
coal export in the North and signs of
manufacturing in the South. How-
ever, officials reported a poor harvest.
The E.C. and other development and
trade programs are therefore critical
tofacilitate successful return into this
uncertaineconomicclimate. However,
poverty alone was not the single an-
swer to clandestine departure.

We were able to visit the U.S. or-
derly departure program in Ho Chi
Minh city. NGOsreported a history of
harmful shifting definitions of eligi-
bility. It seems that this program and
the family reunification programs of
Australia and Canada are now work-
ing more effectively to allow eligible
family memberstoimmigrate directly
from Vietnam. The U.S. anticipates
10,000 per month for atleast two years.
There is less need for these persons to
flee the country to seek resettlement.
However, in Phanat Nikhom, several
Vietnamese asked me about joining
their relatives. They are not being
screened in from the camps in Thai-
land unless they are a spouse or child
of a resettled refugee. They would
have to return to Vietnam before they
could be processed.

The arrivals in Hong Kong are the
object of newspaper articles and ed-
itorials. UNHCR said Hong Kong has
setlimits on the numbersitcan take in
detention centers. They had about
53,000 people when I was there. The
capacity was said to be 58,000.
UNHCR gave the impression of siege
with prospects of public protest
around the upcoming Hong Kong
elections. I pointed out that Hong
Konghad agreed toa treaty, the CPA,
and how it handled its internal politi-
cal matters was its responsibility. I

understand the U.N. Human Rights
Committee recently examined the
U K. under article 40 of the Covenant
on Civiland Political Rights. The treat-
mentof aliens in Hong Kong featured
prominently. From my fleeting en-
counter with a local NGO group, the
appalling conditions of detention
seemed tobe the key issue. They want
a way of getting these human beings
out of counter-productive detention.
Thesituation for childrenis especially
cruel. In any event, new arrivals are
presented as a massive problem for
Hong Kong.

NGOs, Vietnameseofficials, foreign
diplomats in Vietnam and Thailand,
and UNHCR officials all reported the
dramaticeffectondeparturesbecause
of rumours from outside Vietnam. In
particular, they almost all reported
how a U.S. Congressman’s sugges-
tion of using Vietnamese labour in
Kuwait correlated with a surge in
arrivals in Hong Kong. In our inter-
views we asked if people would de-
partagain and if they knew of people
who would take them. On several
occasions neighbours nodded when
we asked if they knew of people who
would take them. Igot the impression
ofapattern of departure. Therumoris
the trigger. Paradoxically, Canada,
Australia, France, Hong Kong and
Thailand haveabigsayinclandestine
departures and these governments
must assume responsibility for the
rumours and the departures they
cause. In this respect, Canadian Prime
Minister Brian Mulroney’s comments
of the week beginning 20 May 1991 in
favour of increased resettlement from
Hong Kong could have led to in-
creased departures from Vietnam un-
dermining the CPA agreement.

Screening Procedures

The NGOs consulted in Hong Kong
and in Thailand did not feel that
screening was the most pressing is-
sue. The UNHCR teamin Hong Kong
agreed withmy proposition thatflaws
in the screening had added to the
uncertainties of persons screened out
and made voluntary return more dif-
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Book REVIEW

The International Law and
Practice of Early-Warning
and Preventive Diplomacy:
The Emerging Global Watch

B.G. Ramcharan. Dordrecht, The
Netherlands: Martinus Nijhoff
Publishers, 1991

Reviewed by Howard Adelman

Terrorists, drug traffickers, environ-
mental abusers, violators of human
rights — beware! Now that the Cold
War is over, the CIA, MI5 and KGB
won’tbe competing with oneanother.
Istead, they are going todelegate their
major responsibilities for security to
the United Nations. Henceforth, the
U.N.willbeinvested with therespon-
sibility of preventing political conflict
as well as dealing with humanitarian
emergencies. Partnership and coop-
eration are to replace Cold War pos-
turing and competition. Whatbillions
— nay, trillions — spent on weapons
and armies could notaccomplish, mil-
lions spent on preventive diplomacy
will.

There has alwaysbeen a dream that
if we have sufficient knowledge and
foresight and marry that knowledge
to the proper political weapons, the
evil dragons that threaten our civi-
lized system can be destroyed. Now
that the evil dragon of communism
has vanished into a puff of smoke in
Eastern Europe, and transmogrified
intoatoothybutincreasingly decrepit
dragon trotted out to puff smoke and
fire on its own people at Chinese
demonstrations, we can go back to
our older mythological dragons as
the sources of villainy and the targets
of our intelligence services — aliens
who take on the shapeand formof our
friends and neighbours but are out to
terrorize us, witches in disguise of-
fering drugs from their cauldronsasif
they were sweet apples, giants who
trample our forests, empty our streams
and pollute the environs, and mon-
sters who tie us up and torture and
dismember our bodies.

Though this book on early warning
systems (EWS) strikes a pose as a
method of tracing dragons to their
lairs, itis really abouthumans. Itsaim
istodevelop an early warning system
to detect a totally different “menace”
— the immanent mass flow of refu-
geesasaresultof natural, but primar-
ily, human-made disasters.

There is one key that prevents this
from happening. When the major
threats to international peace and or-
der come notfrom therivalry between
different materialist religions, but
from the tensions and stresses within
autonomous states, the goal of the
intelligence has toinvolveknowledge
leading to action, which will inter-
vene in the rights of such states to
determine their own destinies, for evil
or good. The question is whether the
developmentof suchaninternational
intelligence system, and its corollary
interventionist political instruments,
will pose the same dangers to states’
rights to self-determination as the
development of the state intelligence
systems posed to individual rights.
Or is the sacrifice of state autonomy
really the final step in preserving and
enhancing the protection of funda-
mental freedoms?

This, and many other issues, are not
addressed in Ramcharan’s book. He
has written arecipe for expanding the
U.N. intelligence gathering and early
warning system without exploring
whether the cake to be baked is good
for our health or whether alternative
recipes for other cakes might be tast-
ier or healthier, or whether the ingre-
dients are available to bake the cake
he has proposed. Ramcharan has
written a self-advertisement for the
Office for Research and Collection of
Information of the United Nations
(ORCI). Asadvertisement copy itlacks
pizzazz. As program notes, the recipe
is iffy. Its great benefit is that we at
least have a proposal on the table for
debate.

Ramcharan begins by explaining
that the conditions are ripe for cake
baking. International law has been
codified and vastly expanded into a
universal system to advance the new
world order of values dedicated to

protecting individual rights and
improving the human condition, in-
stead of remaining a merely regula-
tory system of rules mutually agreed
to by consenting states. Security
threats have become both more local-
ized and global. The Colombian drug
cartels, the Burmese opium farmers,
those who destroy the forests of Brazil
and follow the Western path of indus-
trialization by dumping even more
toxins into the environment — these
are the new threats to our security.
Iraq’s suppression of the Kurds can-
not and did not remain a local prob-
lem. The modern media allow the
world to see a crisis as it develops.
Contemporary modes of transporta-
tion permit a crisis to spill across the
world in mass migration flows. Like
an erupting volcano spewing fireand
ash, theimmediate environment may
be turned into a moonscape, but the
weather system of the entire earth is
affected.

In addition to the internationaliza-
tion of both threats and the systems of
law to counter those threats, the new
religiousorder hasinvested inits pope,
modestly still called a Secretary-Gen-
eral, the military forces to enforce the
peace, the task of keeping the peace
and settling disputes. More recently,
the U.N. General Assembly has given
their Pontiff a mechanism for in-
telligence gathering to serve those
tasks. Since he hasalready developed
aplethoraof instruments—fact-find-
ing, observing elections, the use of
good offices tosettle disputes through
diplomacy and a posture as an in-
ternational leader — the only issue
that remains is the recipe’s improve-
ment, required to bake a better cake
for international order. The system
must be strengthened and improved
by developing anintelligence gather-
ing system as the key to preventing
disputes from blowing up into full-
blown crises and to handle any hu-
manitarian emergencies that result.

On what policiesand principlesdoes
this expansion of early warning de-
pend? First, on the presumption that
an EWS is needed. But is there any
such agreement? It depends on the
purpose for which it is designed. Be-
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fore we develop an early warning
system, we must be clear about
whether it is intended to create and
enhance a new world order with
common universal values or whether
its goals are much more modest — to
prevent, where possible, and limit the
damage when crises occur. Though
there may beagreementaboutanEWS
for the latter, and Ramcharan fre-
quently posits this modest goal as the
function of an EWS — to preventand
mitigate problems — he also implies

that an EWS will serve a positive role

in creating a system in which the
protectionof individual rights willbe
guaranteed.

This ambiguity about the function
of an EWS and the presumption of its
possible service in creating a new
moral order is complemented by the
institutional role of the U.N. envi-
sioned as the harmonizer of activities
“for theattainment of commonends.”
The fact that the book lacks any expo-
sition of the well-known inability of
the U.N. to even bring some coher-
ence to the many fiefdoms that consti-
tute its organization or create com-
mon standards for reporting or shar-
ing information within its own insti-
tutionallabyrinth, makesany proposal
that the U.N. will harmonize the ac-
tions of nations seem presumptuous
to say the least.

The third policy proposition is the
mostdisingenuousof all. Whatseems
rhetorically winning — avoid cloak

and dagger intelligence gathering in
favour of sources and methods that
are matters of public knowledge —is
not only undercut by the suggestion
that the results and operations they
lead to may be kept from public view,
but would also be the basis for limit-
inginvolvement of any state, interna-
tional organization or even the vari-
ous U.N. agencies themselves. Will
the UNHCR share information witha
central authority if its sources and
analysis are to be made public? Will
the International Red Cross? Of course
not. They have enough questions
abouttheethics of sharing with overtly
political institutions the information
they necessarily gather and the analy-
sis they must make to fulfill their own
humanitarian functions, without the
threat that their sources and methods
will be made public in the naive faith
that openness is the best policy. Yet
ORCI has no other means of gather-
ing intelligence. These organizations
are in the field. They already have
extensive sources of information. But
ifitis tobe used notjust to putoutfires
but possibly to createa “higher” value
system, and if the sources and meth-
odsare tobe made public, why would
these humanitarian organizations
include their reports in an EWS, let
alone harmonize their techniques of
reporting, measurement and evalu-
ation? And if these U.N. and other
international organizations fail to
cooperate, why would nations? The

result will follow the pattern of state
intelligence networks, which begin
with high-born goals about central-
ization and harmonization of infor-
mation from existing intelligence
organizations (the roots of the CIA
after the war) and then “discover”
that to be effective their own special-
ized intelligence network is required.

Thebook doesnotliveup toitsown
strictures about realism, pragmatism
and modesty. It is too U.N.- and Sec-
retary-General-centred a treatise for
mostof usengaged in the enormously
difficult task of sharing information
and creating a common signal sys-
tem, the essential ingredients for an
EWS with the most modest of goals.
But at least someone has offered a
formula for beginning the task of
baking.

The first thing that must be recog-
nized is that there will be many reci-
pes, many cooks and many con-
sumers. What we need at this stage is
far more modest than anything
Ramcharan describes — a common
reference system of measurementand
taste and a willingness to tell each
other what we know in the manner
most appropriate to those who have
the knowledge. ORCI should envi-
sionitself asa contributing cook rather
than the master baker.

Howard Adelman is the Director of the
Centre for Refugee Studies and Professor
of Philosophy at York University.
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