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CONFLICT, POPULATION DISPLACEMENT, AND CONFLICT RESOLUTION 
Conflict and Conflict Resolution 

Ogenga Otunnu 

Human history has been punctuated 
by widespread and recurring violent 
conflicts. Attempts to explain the 
causes, utility and effects of the phe- 
nomenon have engaged the minds of 
scholars and other stakeholders for 
centuries. At the centre of the inquiry 
are questions about human nature: 
whether and to what extent violence is 
innately determined in humans or in- 
fluenced by the external environment. 

According to ethnology, aggression 
or violence is innate and essentially 
genetic, not learned or a response to 
environmental conditions. The role of 
the environment, K. Lorenz posits, is 
simply to provide stimuli that trigger 
or hinder intraspecific aggression. This 
view, which modifies and restates the 
Social Darwinian theory of natural se- 
lection, maintains that aggression is 
not dysfunctional. Rather, it serves a 
number of important functions: the 
preservation of species through natu- 
ral selection; the creation of social 
ranks which imposes social order and 
stability, thus reducing intraspecific 
damage; defense of territory; protec- 
tion of mate, siblings and community; 

and the distribution of members over redirected. Viewing aggressive sport, 
available habitat. What makes aggres- it is asserted, provides such an outlet.' 
sion dangerous, however, is the spon- However, this hydraulic model- 
taneity of instinct. Thus, Lorenz which envisages a bottled up flow of 
concludes that it is important to pro- aggression constantly seeking expres- 
vide channels into which aggressive sion and overflowing into violence- 
instinct can be beneficially diverted or has been severely challenged because 
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of its questionable validity to both humans 
and non-humans, the inadequacy of data 
and logic, and the failure to consider 
structural factors and semi-autonomous 
psychological causes.2 The findings of 
increased aggressiveness among some 
people after viewing violent films or sports 
is also a direct refutation of the instinctive 
theory of aggression. The contention that 
aggression is innate and that humans are 
inevitably disposed to violence does not 
only present a false image of humans, it 
also makes violence a self-fulfilling 
prophecy. Equally, it makes conflict 
resolution practically impossible. The 
intellectual weaknesses of the theory, and 
the potential effects of endorsing the ex-
planation, compelled a group of 20 leading 
scientists to repudiate it in Seville, Spain, 
in May 1986.3 

Imitation and social learning have been 
advanced as an alternative explanation of 
causes of violence. According to one of the 
leading proponents of this view, A. 
Bandura, aggression or violence is largely 
learned by observation through modeling.4 
"By observing others," he insists, "one 
forms rules of behaviour, and on future 
occasions this coded information serves as 
a guide for action."s He then suggests that, 
"modeling influences can serve as 
instructors, inhibitors, disinhibitors, 
facilitators, stimulus enhancers, and 
emotional arousers ... When novel modeled 
conduct is punished, observers are likely to 
learn the conduct that was punished as well 
as the restrains. "6 One who is rewarded 
for violence, therefore, will influence 
others to do the same; conversely, one who 
losses out for a similar act will deter 
others. 

In his review of the behavioural-ori-
ented social learning theory of aggres 
sion, K. Bjorkqvist suggests that learning 
aggression from models require, at 
minimum, four factors: "I) the degree of 
similarity between the model situation and 
the actual situation, 2) 
the degree of identification between actor 
and model, 3) the success of failure of the 
model (vicarious conditioning) , and 4) the 
amount of exposure to 

the model situation."7 It should be added 
that, while the theory correctly indicates 
that peace and violence can be learned, it 
neglects some important biological traits, 
and socioeconomic and political factors 
that influence human behaviour.8 

Another explanation that has been 
advanced to examine violence is the 
frustration-aggression hypothesis. Ac-
cording to the hypothesis, frustration-which 
provokes anger, that in turn, triggers 
aggression-is the most important source of 
violence. Simply put, there is a direct and 
necessary link between violence and 
frustration. A number of intervening 
variables are then suggested: the number of 
frustrations in the past; the norms 
concerning aggressive behaviour; and the 
resources available to potential object of 
aggression to punish or retaliate against the 
aggressor.9 

The utility of the hypothesis, however, 
is undermined by the fact that people may 
be aggressive not as a result of frustration, 
but in response to other factors. 
Furthermore, frustration, including that 
which results from unjust deprivation or 
inhibited goals, does not necessarily lead to 
aggression. For example, some people who 
are frustrated may become depressed, or 
may seek non-aggressive means to resolve 
their frustration. Simply, the hypothesis 
forgets that there are multiple causes of 
aggression and multiple effects of 
frustration.lO 

Factors and conditions that make 
societies prone to violence include: 
illegitimate and despotic regimes; 
illegitimate, despotic, corrupt and un 
accountable states and institutions; ethnic, 
racial, religious, gender, cultural and 
economic discriminations; scarcity of 
resources such as arable land and water; 
manipulation and politicization of 
differences, grievances and conflict; 
frustrated and unmet expectations; 
widespread and severe unemployment and 
poverty; pervasive culture of violence; 
erosion of societal cultures and systems of 
conflict resolution; power politics; 
protracted and severe ecological crises; 
and easy 
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availability of weapons and ammuni- 
tion.ll 

Some of these factors and conditions 
have led to wars, massive denials of 
human rights, genocide and large- 
scale internal displacement and influx 
of refugees. In Africa, for example, vio- 
lent conflicts have ravaged many 
countries. In Algeria, the violence that 
resulted from the cancellation of 
multiparty general elections at the be- 
ginning of 1992, has claimed between 
60,000 and 70,000 lives. In Angola, the 
horrors of the war that began in 1975 
left approximately 1.5 million people 
dead, and 15 million land mines in the 
countryside. In Liberia, the civil war 
that broke out in 1989 lead to an esti- 
mated 150,000 deaths. In Somalia, the 
war and famines have claimed be- 
tween 400,OO and 500,000 lives since 
the overthrow of the Siad Barre regime 
in January 1991. In Rwanda, an esti- 
mated 500,000 to 1,000,000 people, 
most of them Tutsi, were massacred 
during the genocide in 1994. Approxi- 
mately 200,000 Hutu refugees per- 
ished in the present day Democratic 
Republic of Congo. In Sudan, approxi- 
mately 1.5 million people have died 
directly as a result of the civil war and 
famines since 1983. An estimated 
300,000 people have been killed in the 
on-going war between the govern- 
ment and rebels in Acholi, Uganda, 
since 1987.12 

In Asia, the situation is not mark- 
edly different. In Afghanistan, for ex- 
ample, the protracted war that 
followed the withdrawal of USSR 
troops and the overthrow of the Com- 
munist regime in April 1992, did not 
only led to the increased involvement 
of India, Iran, Pakistan, Russia and 
Uzbekistan in the war, but also 
claimed thousands of lives, and left an 
estimated 10 million land mines in the 
countryside. In Cambodia, the over- 
throw of the Pol Pot regime (Khmer 
Rouge) in late 1978-which regime 
had destroyed between 1,000,000- 
3,000,000 lives-led to more deaths 
and displacement. The war also left 
behind an estimated 10 million land 
mines in the countryside. The violent 
occupation of the former Portuguese 

colony of East Timor by Indonesia 
since December 1975, has claimed the 
lives of approximately 200,000 
Timorese. In Sri Lanka, the war be- 
tween the government and the Libera- 
tion Tigers of Tamil Eelam (LTTE) has 
claimed over 32,000 lives since 1983. In 
Tajikistan, the war that broke after the 
declaration of independence in Au- 
gust 1991, is estimated to have killed 
between 50,000 and 200,000 people.13 

In Europe, violent conflicts have 
also ravaged some countries. In Bosnia 
and Herzegovina, for example, more 
than 100,000 people were killed in the 
war that followed the resolution of fed- 
eral Yugoslavia. The war or ethnic 
cleansing ended immediately after the 
Dayton (Paris) accord was signed in 
November 1995, and a NATO-led mul- 
tinational force (IFOR) launched Op- 
eration Joint Endeavor to replace the 
United Nations humanitarian opera- 
tion. The war left an estimated 3 mil- 
lion land mines in the countryside. In 
Croatia, the civil war that broke out in 
1991 caused the deaths of more than 
10,000 people. In Russia (Chechnya), 
the violent conflict that followed 
Chechnya's abortive declaration of in- 
dependence, caused the deaths of an 
estimated 40,000 people.14 

These examples indicate that the 
cost of violent conflicts, measured in 
terms of deaths, is a major calamity of 
the closing decades of this century. 
Injuries caused by wars and land 
mines escalate the costs. To these bur- 
dens must be added the trauma that 
the survivors suffer; large-scale inter- 
nal displacement and refugee migra- 
tions that result from such conflicts; 
profound economic consequences, in- 
cluding insecurity which discourages 
investments, loss of human resources, 
increased corruption, disruptions of 
agriculture, transportation and indus- 
try; severe damage to cultures and in- 
stitutions which could settle conflicts 
and provide stability; and the promo- 
tion of the culture of violence, repres- 
sion and discrimination. 

Given the patterns, magnitude and 
effects of violent conflicts, averypress- 
ing need exists for prevention, man- 
agement and resolution of conflicts. 

How conflicts are defined, what strat- 
egies and methods are adopted at a 
particular point, the objectives of inter- 
vention and the cultural, socioeco- 
nomic and political history of the 
society, will have sigruficant effects on 
both the outcome and future relations. 
Often, each specific conflict is inter- 
locked with other conflicts. Hence, 
changes in other conflicts may affect 
both the direction and tempo of the 
specific conflict that is the focus of at- 
tention. 

Preventing conflicts before they de- 
velop into violence is the most desir- 
able and least costly method of conflict 
resolution. It requires effective and 
comprehensive early warning sys- 
tems. Such systems must be based on 
factual analyses of the socioeconomic, 
cultural and political history of the so- 
ciety, and rigorous and balanced ex- 
amination of the underlying causes, 
nature and phase of the conflict. Early 
warnings, in turn, require assertive 
leadership and commitment to early 
actions that will alleviate pressures, or 
risk factors; and comprehensive efforts 
to resolve underlying and/or struc- 
tural root causes of violence.15 

Once violent conflicts have erupted, 
preventative action should focus on 
"creating political, economic, and, if 
necessary, military barriers to limit the 
spread of conflict within and between 
states. Firebreaks may be created 
through well-designed assertive ef- 
forts to deny belligerents the ability to 
resupply arms, ammunition, and hard 
currency, combined with humanitar- 
ian operations that provide relief for 
innocent people."16 

Negotiation is also a necessary 
method of conflict resolution. Here, 
conditions that make the protagonists 
recognize the humanity of each other, 
and that a mutually acceptable settle- 
ment is possible and necessary, should 
be created. Such confidence-building 
strategy requires mediators who are 
perceived as fair and just by the parties 
to the conflict. This perception is im- 
portant if a high-quality and durable 
settlement is to be reached. The media- 
tors should also possess good under- 
standing of the conflict and its 

-- - - 
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underlying causes, the parties and the 
society. Depending on the nature, 
phase and goals of conflict and conflict 
resolution, the roles of the intermedi- 
aries may include: encouraging com- 
munication; providing appropriate 
settings for negotiations; developing 
options; offering compensations and 
rewards that facilitate reachingnegoti- 
ated settlements; increasing costs of 
not reaching negotiated settlements; 
offering appropriate conflict resolu- 
tion methods; controlling information; 
and setting time limits. 

Generally, mediators fall into two 
broad categories: non-official and offi- 
cial. The former, called variously, 
Track Two, people-to-people, citizen, 
or supplementary diplomacy, increas- 
ingly offers important channels of 
communication and creates options 
for negotiated settlements. These are 
often done by organizing conferences 
and providing other forums for unoffi- 
cial dialogue involving members and/ 
or supporters of the parties in conflict. 
Such activities may also influence for- 
mal decision-making process, that is 
Track One Diplomacy. National and 
international non-governmental or- 
ganizations are among the major 
players in Track Two diplomacy. For 
example, The World Council of 
Churches (WCC) and the All Africa 
Conference of Churches (AACC) were 
principal mediators in the 1972 Addis 
Ababa agreement that temporarily 
ended the war in Sudan. Saint Egidio 
and churches in Mozambique we& 
important actors in Mozambique 
peace negotiations. In Uganda, the 
churches continue to exert pressure on 
both the government and armed oppo- 
sition groups for a comprehensive ne- 
gotiated settlement to the war in the 
north and west of the country. The In- 
ternational Peace Academy, the Carter 
Center's International Negotiation 
Network, the Institute for Multi-Track 
Diplomacy, and the International 
Alert, among other NGOs, have also 
been instrumental in mediation ef- 
forts." 

Official mediators are representa- 
tives of states, regional and interna- 
tional organizations, and pursue Track 

One diplomacy. Often, they bring 
more incentives, resources and muscle 
and higher prestige to mediation than 
unofficial mediators. For example, 
powerful and industrialized states are 
capable of engaging in "power media- 
tion" by using coercion or leverage in 
the form of incentives, compensation 
or threatened punishments to drive the 
parties towards a negotiated settle- 
ment. Weak states with low prestige 
and very limited access to resources, 
on the other hand, are more likely to 
engage in "pure mediation" in which 
they have no power over the outcome. 

Although bringing more incentives, 
rewards, resources and muscle, and 
higher prestige do not guarantee suc- 
cess in negotiations, it improves the 
chances of settlements. This is particu- 
larly true when the parties to the con- 
flict depend on the support of external 
powers for financial and military as- 
sistance, moral support, propaganda 
and recognition. The significance of 
assets, resources, prestige and lever- 
age in mediation also suggests that 
weak, poor and less prestigious re- 
gional and international governmen- 
tal organizations have diminished 
influence in driving the parties to- 
wards negotiated settlements. The Or- 
ganization of African Unity (OAU) is a 
good example of a weak, poor and less 
prestigious regional governmental or- 
ganization that has very little power 
over the outcome of negotiations. Ad- 
mittedly, the ineffectiveness of the 
OAU in mediation is also result of 
other factors: its reluctance to get di- 
rectly involved in internal conflicts 
because the charter of the organization 
prohibits such an action; the willing- 
ness of some member states to con- 
tinue aiding the protagonists with 
propaganda and war supplies; and the 
presence of many major violators of 
human rights, and dictators as heads 
of state. 

In some instances, mediation is sup- 
ported by sanction regimes and force- 
ful actions to ensure compliance. 
Sanction is often intended to serve 
three major policy purposes: send a 
clear message of grave concern to the 
offending sate; punish the state for 

unacceptable behaviour; and indicate 
that stronger measures, including, if 
necessary, the use of force may ,fol- 
low.'* The imposition of sanction on 
Iraq is a good example. Effective sanc- 
tion regimes, however, must be care- 
fully targeted to avoid punishing the 
whole population. The sanction re- 
gime in Iraq is an example of one that 
is poorly targeted and has lost moral 
appeal because it continues to deci- 
mate the population. 

The foregoing suggests that violent 
conflicts are caused by many related 
factors. Resolving violent conflicts, 
therefore, requires a number of coordi- 
nated interventions by many actors. 
Powerful governmental organizations 
such as the World Bank and the Inter- 
national Monetary Fund (IMF), for ex- 
ample, should use their powerful 
economic leverage to attach non-vio- 
lent political practice, democratic plu- 
ralism and respect for human rights, as 
conditions for loans and development 
assistance. Such a policy should be 
supported by the industrialized states 
that control these financial institu- 
tions. However, it will also mean that 
some aspects of the Structural Adjust- 
ment Policies (SAPS) that cause ten- 
sions and violence, and undermine 
economic development and social jus- 
tice, should be eliminated.lg 

Collective actions for conflict reso- 
lution will require educational institu- 
tions to offer courses in conflict 
resolution and problem-solving. This 
will also mean reforming the institu- 
tions, designing curriculum and 
adopting teaching techniques that are 
less adversarial, less dictatorial, and 
less discriminatory. Teaching and 
learning peace will involve developing 
a clearer theoretical and practical un- 
derstanding of conflict and conflict 
resolution techniques. 

Non-governmental and govern- 
mental organizations that provide hu- 
manitarian assistance and work with 
refugees and immigrants should be- 
come more actively involved in con- 
flict resolution. This will require the 
organizations to train their employees 
in cross-cultural conflict resolution. 
Those who work for the organizations 
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should also posses good and balanced 
understanding of the people and/or 
societies that they assist. Such knowl- 
edge and training are important be- 
cause those who are being assisted are 
not only victims of conflicts, but also 
carry the very conflicts that uprooted 
them from their homes. 

Reducing the likelihood of violence, 
containing and resolving those that 
emerge, demand idenbfying, creating 
and strengthening local and intema- 
tional institutions and regimes for con- 
flict resolutions, protection of human 
rights, and economic development. 
Also, such goals call for active commit- 
ment, investment and participation of 
governments, the United nations, re- 
gional organizations, religious institu- 
tions, business community, and the 
media in resolving conflicts and elimi- 
nating the root causes of violent con- 
flicts. It is only by engaging actively, 
promptly and collaboratively in 
preventing conflict that the interna- 
tional community will avoid watching 
many more countries being violently 
tom apart, millions of people killed 
and many more violently displaced, 
violence spreading to, and/or desta- 
bilizing peaceful regions20 
This issue of Refuge focuses largely 

on conflict and conflict resolution. The 
sigruficance of strengthening intema- 
tional human rights institutions and 
regimes; the assumptions and roles of 
non-governmental organizations in 
conflict resolution and rebuilding war- 
tom societies; scarcity of resources, 
such as land, and its implications for 
conflict and conflict resolution, are dis- 
cussed. 
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International Humanitarian Law as a Source of Protection for 
. Refugees from Areas of Armed Conflict 

Karoline Kerber 

Abstract 

The primary focus of attention in dis- 
cussions on legal norms protecting r e -  
gees are usually the 1951 Geneva 
Convention relating to the Status of 
Refugees and more recently interna- 
tional human rights instruments, such 
as the European Convention on Human 
Rights. In the context of armed con- 
flicts, however, it seems natural to think 
of international humanitarian law as 
applicable in armed conflicts. This arti- 
cle examines the potential of interna- 
tional humanitarian law, i.e. the four 
Geneva Conventions of 1949 and their 
additional protocols of 1977, as sources 
of legal protection for refugees who seek 
shelter outside their home country. 

Les textes le'gaux de rkfe'rence sur les- 
quels l'attention se porte dans les dis- 
cussions d propos des normes juridiques 
en mati2re.de protection des rt;fgiks 
sont la Convention de Genhe relative 
au Statut des R&@s de 1951 et, plus 
re'cemment, la Convention Europe'enne 
sur les Droits de 1'Homme et autres 
me'canismes internationaux pour les 
droits humains. Duns le contexte des 
confrontationsads cependant, il sem- 
ble nature1 de concevoir les lois interna- 
tionales en matibres humanitaires 
comme continuant de s'appliquer dans 
le conflit. Cet article examine le poten- 
tie1 des lois internationales en matihes 
humanitaires, nommknent les quatre 
Conventions de G&e de 1949 et leurs 
protocoles additionnels de 1977, comme 
sources de protection lkgale pour les re'- 
fugie's qui recherchent un  abri hors de 
leurs foyer. 

Karoline Kerber, LL.M., is a Ph.D. candidate and 
Research Assistant at the Centre for 
International and European Law on 
Immigration and Asylum, University of 
Konstanz, Konstanz, Germany, 

In discussions concerning the legal 
protection of people fleeing areas of 
armed conflict, the primary focus of 
attention is usually the 1951 Geneva 
Cmvention relating to the Status of R e -  
gees.' Recently, some consideration has 
alsobeen given to human rights instru- 
ments, such as the European Convention 
on Human Rights. It is the aim of this 
article to examine how far interna- 
tional humanitarian law, i.e. the four 
Geneva Conventions of 1949; the two 
Additional Protocols of 197v and the 
law of The Hague4 can serve as a source 
of protection for the victims of armed 
conflicts who search for protection 
abroad. The following explanations 
distinguish non-international from in- 
ternational armed conflicts. 

Non-International Armed Conflicts 

Article 3 Common to  the Four 
Geneva Conventions of 1949 

In case of a non-international armed 
conflict on the territory of a contracting 
state of the four Geneva Conventions 
of 12 August 1949, each party to the 
conflict, pursuant to Article 3 common 
to all four Geneva Conventions of 1949, 
has to observe certain rules concerning 
the treatment of the civil population, 
the injured, and the sick. The provision 
does not contain any obligations for 
third states, such as reception or non- 
refoulement of refugees. Such obliga- 
tions are neither expressly set down in 
the wording of Article 3 nor can they be 
derived by way of interpretation5 The 
rules contained in Article 3 common to 
the four 1949 Geneva Conventions 
form part of "general principles of 
humanitarian law to which the Con- 
ventions merely give specific expres- 
s i ~ n . " ~  They represent peremptory 
norms to be followed in non-interna- 
tional as well as in international armed 
conflicts. Also, by virtue of Article 1 of 
the Geneva Conventions, the contract- 

ing parties have to "respect" the Con- 
ventions and even "to ensure respect" 
for them "in all circumstances." Third 
states are therefore under an obliga- 
tion not to encourage persons or 
groups engaged in the conflict to act in 
violation of the provisions of Article 3 
common to the four  convention^.^ 
However, these general principles of 
law, and in particular the duty follow- 
ing from Article 1 common to all Ge- 
neva Conventions to ensure respect for 
the Conventions, do not create a duty 
of non-refoulement for states not in- 
volved in the confli~t.~ 

Protocol 11 Additional to  the 
Geneva Conventions 

Protocol 11; according to its Article 1 
(I), applies to all non-international 
armed conflicts that take place in the 
territory of a High Contracting Party 
between its armed forces and dissident 
armed forces or other organized armed 
groups with a certain organization and 
power. Pursuant to Article 2, it protects 
all persons affected by an armed con- 
flict of such kind. In the following pro- 
visions, those persons are guaranteed 
a certain treatment, while the civilian 
population and individual civilians 
pursuant to Article 13 are granted spe- 
cial protection through part IV of the 
Protocol. None of the provisions laid 
down in Protocol I1 contains obliga- 
tions for third states not parties to the 
conflict. Even if one assumes that the 
rules set out in the additional protocols 
to the Geneva Conventions at least 
partly represent rules of customary in- 
ternational law,lo and therefore do not 
bind only the contracting parties, these 
customary norms do not bind third 
states and do not contain a principle of 
non-refoulement. l1 

International Armed Conflicts 

For the case of international armed 
conflicts, neutral states12 are expressly 
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provided with limited duties through 
the four Geneva Conventions and Ad- 
ditional Protocol I.13 

Article 4 of the 1st Geneva 
Convention, Article 5 of the 2nd 
Geneva Convention and Article 
19 Protocol I 

Pursuant to Article 4 of the 1st Geneva 
Convention,14 Article 5 of the 2nd Ge- 
neva Convention,15 and Article 19, 
Protocol I neutral powers shall apply, 
through analogy, the provisions of the 
respective Convention or Protocol I to 
the wounded, sick and shipwrecked, 
to members of the medical personnel, 
and to chaplains of the armed forces of 
the Parties to the conflict received or 
interned in their territory. This, how- 
ever, does not imply a duty to receive 
any such person. A certain treatment is 
merely obligatory, in case a reception 
has already taken place.16 

Article 12 of the 1st and 2nd 
Geneva Conventions 

Pursuant to the respective Article 12 of 
the 1st and the 2nd Geneva Conven- 
tions, the persons listed above shall be 
respected and protected in all circum- 
stances. Possibly, a duty not to refoule 
the protected persons from the terri- 
tory of a receiving state could be de- 
duced from this rule of respect and 
protection. 

Article 4 B (2) of the 3rd Geneva 
Convention 

Article 4 B (2) of the 3rd Geneva Con- 
vention17 obliges neutral and non-bel- 
ligerent powers to treat prisoners of 
war whom they have already received 
on their territory according to the Con- 
vention. However, the provision does 
not contain a duty of reception to- 
wards the said persons. Also, the pro- 
visions on the repatriation and 
accommodation of certain prisoners of 
war, Articles 109 et seq., do not estab- 
lish an obligation of reception for the 
neutral countries but only set down 
duties for the parties to the conflict. 

The 4th Geneva Convention 

Finally, the 4th Geneva Convention18 
contains in its part I1 provisions on the 

protection of the whole of the popula- 
tions of the countries in international 
conflicts, without any adverse distinc- 
tion based, in particular, on race, na- 
tionality, religion or political opinion, 
which are intended to alleviate the 
sufferings caused by war.lg These rules 
are, however, only addressed to the 
parties to the ~onflict.~" They do not 
create duties for neutral states. In part 
111, the Convention confers certain 
rights pursuant to Article 27 et seq. to 
"persons protected by the Conven- 
tion," i.e. those, who, pursuant to Arti- 
cle 4 (I), at a given moment and in any 
manner whatsoever, find themselves, 
in case of a conflict or occupation, in 
the hands of a Party to the conflict or 
Occupying Power of which they are 
not  national^.^' The 4th Geneva Con- 
vention does not set out an express 
obligation on third neutral states to 
refrain from indirectly exposing per- 
sons in search for protection within 
their territory to the danger of becom- 
ing the victim of a treatment prohib- 
ited by Article 27 et seq. through 
extradition, rejection at the frontier, or 
expulsion. In particular, no duty of 
third states to admit persons corre- 
sponds to the right to leave the terri- 
tory of conflict under Article 35 of the 
4th Geneva Convention. Article 44 of 
the 4th Geneva Convention concerns 
the treatment of refugees, but only re- 
fers to refugees already admitted to the 
territory of a party to the conflict. 
Equally, Article 45 only applies to 
"protected persons" according to Arti- 
cle 4" and Article 70 (2) protects na- 
tionals of the occupying Power who, 
before the outbreak of hostilities, have 
sought refuge in the territory of the 
occupied State, i.e. not persons, who 
became refugees in the course of the 
present c~nf l ic t .~  An interpretation of 
these provisions by the means pro- 
vided for the interpretation of inter- 
national treaties under public 
international lawz4 does not lead to an 
obligation of third neutral states not to 
indirectly expose protected persons to 
the danger of becoming victims of 
treatment contrary to Article 27 et seq. 
by way of an extradition, rejection at 
the frontier, or an e~puls ion.~~ 

The V. Hague Convention of 1907 

Finally, the V. Hague Convention of 
1907 needs to be shortly reviewed: 
Chapter 11 of this international treaty 
deals with the treatment of belligerents 
interned and wounded inneutral terri- 
tory. This rules does not establish any 
kind of reception duty. According to 
Article 12, the neutral power shall, in 
the absence of a special convention to 
the contrary, supply the interned with 
the food, clothing, and relief required 
by humanity. At the conclusion of 
peace, the expenses caused by the in- 
ternment shall be made good. 

Conclusion 

Under international humanitarian law 
persons fleeing their home are only 
protected insofar as they are in the 
power of a party to the conflict.26 
Therefore, one can say that interna- 
tional humanitarian law is not a fertile 
source of norms for the protection of 
persons fleeing armed conflicP7 who 
seek protection outside their country 
of origin.28 Especially, no international 
obligations going beyond those stem- 
ming from the Geneva Convention rela t- 
ing to the Status of Refugees, the European 
Convention on Human Rights and other 
international Human Rights treaties, 
arise from the four Geneva Conven- 
tions of 1949 and the additional 
protocols of 1977. 
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The Refugee-Security Dilemma in Europe 

Abstract 

Focusing on two of the institutions in- 
volved in the range of European activi- 
ties on conflict prevention and 
displacement in the wake of the Yugo- 
slav crisis, this article seeks to address 
the complex interplay of refugee protec- 
tion and security enhancing strategies. 
The conclusion to an analysis of the 
mandates and expectations placed upon 
the OSCE's High Commissioner on 
National Minorities and the United 
Nations High Commissioner for R@- 
gees is that the latter is at risk of abro- 
gating its responsibilities towards 
refugees and potentially misinterpret- 
ing the motives of other (actual conflict 
prevention) organs in the international 
security arena and their impact (or not) 
on displacement. The article places this 
institutionaland conceptual dilemma of 
refugee protection and security in the 
context of International Relations theo- 
ries, and stands squarely against the 
view that refugees are themselves a 
threat to west European security. 

Prki!3 

En concentrant son attention sur deux 
des institutions impliquies dans le ri- 
seau des activitis europiennes en ma- 
tihe de prhention des cmrf2its et des 
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dkplacements de populations duns la 
mouvance de la crise yougoslave, le pri- 
sent article s'florce d'analyser l'inter- 
connexion complexe p i  s'itablit entre 
la protection des r i f u e s  et les strati- 
gies de renforcement de la sicuriti. La 
conclusion d'une analyse des mandats 
et projets chapeautis par le Haut Com- 
missaire aux Minoritis Nationales de 
l'OSCE et le Haut Commissariat des 
Nations Unies aux r@giis est que ce 
dernier risque purement et simplement 
d'abdiquerses responsabilitis envers les 
rt;fugiis et de virtuellement micom- 
prendre les motifs d'autres organismes 
(assurant de fait la prhention de con- 
flits) dans l'ar2ne de la sicuriti intema- 
tionale, ainsi que leur impact (ou 
absence d'impact) sur les dkplacements 
de populations. Le prisent article place 
ce dilemme institutionnel et conceptuel 
de la protection des r@giis et de la si- 
curiti dans le contexte des thiories sur 
les relations internationales et s'inscrit 
fmement en faux contre la croyance 
selon laquelle les rifugiis seraient eux 
m2me une menace li la stcuriti en 
Europe occidentale. 

. . . if we are to break the pattern of 
coerced displacement, the security of 
States must presuppose the security 

of people within those states.' 

Two key developments for conflict 
prevention and refugee protection 
took place when Europe was faced 
with the mass exodus from, and move- 
ment of displaced persons within, 
Bosnia-Herzegovina. The United Na- 
tions High Commissioner for Refugees 
(UNHCR), whose West European do- 
nors were reluctant to accept large 
numbers of refugees, developed policy 
initiatives which included a preven- 
tion role, in spite of its protection ori- 
ented mandate. The Organization for 
Security and Co-operation in Europe 
(OSCE), on the initiative of West Euro- 
pean states, installed a new interna- 

tional figure as a High Commissioner 
on National Minorities (HCNM), with 
a mandate to operate in the areas of 
conflict prevention and early warning. 

This article seeks to identify the 
links between minority and refugee 
issues in the security context, describe 
two of the institutions involved in the 
new security apparatus being estab- 
lished on the humanitarian level, and 
thus demonstrate the refugeesecurity 
dilemma in Europe at the end of the 
1990s. 

The issues of minorities and refu- 
gees, the rights of both groups, politi- 
cal decisions made on a domestic and 
international level concerning their 
acceptance and integration in societies 
labelled as majorities or hosts, and the 
whole range of interrelated issues sur- 
rounding these population groups are 
among the priorities on the post-Cold 
War security agenda. Traditional in- 
ter- and intra-state conflicts, including 
those with origins in minority related 
issues, remain the fundamental threat 
to European and international stabil- 
ity, while so-called new transnational 
threats such as terrorism, crime, drugs, 
and uncontrolled migration are per- 
ceived to have increasing importance. 

The position of minorities in their 
state societies and the degeneration of 
tense situations into migration enforc- 
ing circumstances (other than general- 
ised economic hardship as inferred in 
the concept of a threat of uncontrolled 
migration) are security concerns with 
a human face. These humanitarian 
manifestations of the security prob- 
lematic have taken a key position in the 
building and remodelling of institu- 
tions since 1990. They are moving up 
the political agendas of state govern- 
ments in Europe and becoming priori- 
ties of international organisations. 

Within the new security architec- 
ture, encompassing Europe, the USA, 
Russia, and ultimately the global secu- 
rity construct, there should be an ur- 
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gent effort made to avoid duplicitous 
overlap and to avoid the leaving of 
gaps in the security armour. 

Organisations established to deal 
with the security scenario of the Cold 
War are changing to develop new 
strategies, included an altered notion 
of the need for and right to intervene in 
the affairs of sovereign states. There is 
an increasingly strongly supported 
notion in political and societal thought 
that other states and international or 
regional organisations have a right to 
intervene in states where they can: 
save lives; protect lives; protect them- 
selves and other neighbouring states 
from the massive movements of dis- 
placed persons which could result 
from a war, as well as the spill-over of 
the violence itself. 

The norm of non-intervention, 
based on the right of sovereignty of a 
state over its internal affairs, has al- 
ways been challenged by the notion of 
humanitarian inter~ention.~ Exactly 
what humanitarian intervention is 
seems to be in a process of redefinition, 
to suit the needs of the potential 
interveners, and the atrocities of the 
state or non-state perpetrators of ill 
treatment to citizens in their state of 
origin. The three seeming justifications 
of the need to intervene set out above 
can be questioned, just as the right to 
intervene with justification can be 
q~estioned.~ This questioning, in con- 
junction with the three notions set out 
above would appear to result in five 
norms guiding the activities of inter- 
national actors: 
1) Discrimination of the individual or 

group (minority) is unjustifiable; 
2) The loss of life or threat of loss of life 

in a conflictual situation between 
state and citizens is unjustifiable; 

3) Forced flight is unjustifiable (but 
perhaps not as "bad" as loss of life); 

4) The denial of protection for those 
displaced is unjustifiable, espe- 
cially if their lives would be at risk 
if returned to the country of origin 
(but it would be better to deal with 
the "problem" at source); and 

5) Intervention in the affairs of sover- 
eign states is questionable (but per- 
haps not in all cases unjustifiable). 

Complete discussion of the theoreti- 
cal and philosophical problematic be- 
ing presented here would require an 
entire book. This article is concerned 
with two of the institutions involved in 
the practical manifestations of these 
emerging (or in some cases en- 
trenched) norms. The UNHCR is 
chiefly concerned with points 3) and 4) 
above. The OSCE HCNM is chiefly 
concerned with points 1) and 2). The 
HCNM's activities on these points are 
of concern and interest to UNHCR, but 
UNHCR's work and the points they 
are chiefly concerned with are not cen- 
tral (and in the case of point 4 almost 
not peripheral) to the mandate and 
activities of the OSCE's High Commis- 
sioner. Where both become involved, 
as do the states supporting (and fund- 
ing) them, is on point 5. 

The issues of minorities and refu- 
gees, and the security implications of 
their existence, position, integration, 
and movement are interlinked on a 
number of levels. Many minority 
populations in current European states 
are descendants of the migrants and 
refugees of the centuries gone by.4 Eth- 
nically rooted or motivated conflict 
between minority and majority popu- 
lations can result in displacements and 
refugee movements. Many minorities 
in Eastern and Central Europe claim 
kinship with neighbouring states. If 
they feel compelled to flee their homes 
they would likely move to those states, 
potentially disturbing a fine balance 
between their kin majority population 
and its own minorities. While recogni- 
tion of groups as refugees is not ac- 
corded by the 1951 Convention, the 
objectively provable fact of persecu- 
tion due to one's membership of a so- 
cial group can be a basis for the 
accordance of individual refugee sta- 
tus. Lesser statuses may also be ac- 
corded by governments recognising 
the basis for flight in the ethnic origins 
of groups of asylum seekers. Refugee 
influxes develop new minority popu- 
lations in some states, even if some- 
times only temporarily. Post-Cold War 
interpretation of potential conflict in 
Europe sees minorities at the causal 
end, and refugees5 as a result of the 

conflict process. In the 1995 General 
Conclusion on International Protection 
the Executive Committee of the High 
Commissioner's Program (EXCOM) 
states that it 

condemns all forms of ethnic vio- 
lence and intolerance which are 
among the major causes of forced 
displacements as well as an impedi- 
ment to durable solutions to refugee 
problems; and appeals to States to 
combat intolerance, racism and 
xenophobia and to foster empathy 
and understanding through public 
statements, appropriate legislation 
and social policies, especially with 
regard to the special situationof refu- 
gees and asylum seekers6 

One core line of argument of this 
article is that the major actors in the 
field either depend too heavily on each 
other to fulfil expectations that go be- 
yond the reality of pragmatic scope for 
action and of operational mandates, or 
by concentrating on the core necessi- 
ties of fulfilling their own assigned 
functions ignore related issues, 
thereby jeopardising their own ulti- 
mate success as comprehensive action 
is not achieved. 

A significant example of such expec- 
tations can be seen in UNHCR's 1995 
State of the World's Refugees: In Search of 
Solutions.' One of a limited number of 
special sections is devoted to the sub- 
ject "Protecting Europe's minorities: 
preventing refugee movements." The 
section describes the establishment 
and functioning of the post of OSCE 
High Commissioner on National Mi- 
norities. Elements of the HCNM man- 
date are described, some of the first 
High Commissioner, Mr. Max van der 
Stoel's, recommendations are referred 
to, and his task of acting as an early 
warning mechanism for minority re- 
lated conflicts is highlighted. With 
reference to this latter function, UNH- 
CR's report states that it is 

of particular importance, because 
few of Europe's ethnic, religious and 
linguistic minorities are confined to a 
single state. Any form of violence, 
therefore, is likely to spill across na- 
tional borders and to draw in other 
governments, with the risk of creat- 
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ing uncontrollable regional conflicts 
and refugee  movement^.^ 
However, there is no reference to 

refugees or refugee movements in the 
OSCE Mandate of the High Com- 
missioner on National Minorities 
(HCNM). This does not mean the work 
of the HCNM cannot be interpreted as 
having this potential impact, however, 
it cannot and should not be assumed 
that the fact of the existence of the 
HCNM means there willbe no or fewer 
displacements caused by minority re- 
lated conflict. In fact, by the time a con- 
flict has gone beyond an early warning 
point, which it must have done if 
displacements occur, it is too late for 
the HCNM's early action. The HCNM 
mandate can, however, be seen to in- 
clude measures aimed at increasing 
the potential for peace maintenance 
and refugee return once a conflict is 
clearly over? The HCNM can only be- 
come involved in a limited number of 
situations, and only with the consent 
and approval of an number of actors, 
including those directly involved. Due 
to the limitations placed on the scope 
of his work, practical, political, and 
constitutional, the incumbent HCNM 
was not involved in Russia and thus 
not in Chechnya in 1994 when conflict 
broke out there. The violent situation 
in Albania in 1997 is not minority re- 
lated and Mr. van der Stoel, while ac- 
tive in Albania, thus had no role to play 
in signalling a potential conflict fo- 
cused on political unrest and economic 
mismanagement. 

While it is logical to assume that 
conflict prevention, including the pre- 
vention of conflicts betweenminorities 
and their majority compatriots, will 
have the spin off of preventing peo- 
ple's forced movement or flight, this is 
in no way a declared or direct element 
of the High Commissioner on National 
Minorities' work. UNHCR like many 
actors in world politics and interna- 
tionalrelations is in search of solutions. 
In its particular case, UNHCR is in 
search of solutions to refugee crises. 
Since 1992 it has turned its attention 
increasingly towards strategies of pre- 
vention and away from its statutory 
task of protection. Prevention is pro- 

tection, the line goes. Prevention of 
refugee flows is addressed by tackling 
the causes of forced migration and pre- 
vention of refugeehood by stopping 
people from crossing borders (an es- 
sential feature of the refugee condi- 
tion). 

UNHCR is very much at the centre 
of the discussion of this paper, as a 
long-standing organisation with a 
broad but specific mandate, which is 
facing both internal and external pres- 
sures to develop. The implication of 
the argument developed here with re- 
gard to this UN agency is that, drawn 
in by the wider security debates fol- 
lowing the end of the Cold War and the 
particular crisis in Europe of former 
Yugoslavia, UNHCR is in danger of 
abdicating from its position of agency 
responsible for refugee protection, by 
seeking an alternative role as protector 
through prevention, and furthermore 
turning to others to fulfil the preven- 
tion task on its behalf. 

The Refugee-Security Dilemma 

The core dilemma in this discussion is 
that of the linkage between security 
and refugee flows. On the one hand a 
lack of security, a term used here to 
mean the degeneration of a tense situ- 
ation into violent conflict, inevitably 
produces population movements, 
whether inside a recognised state terri- 
tory or across borders-in nontechni- 
cal terms a refugee flow. A refugee 
flow meanwhile can cause destabiliza- 
tion through the fact of populations on 
the move, populations seeking safety 
first, and later work, housing, educa- 
tion etc., but also a destabilization on 
social balance in states with minorities 
of the same acknowledged group as 
the refugees, where their numerical 
quantity is suddenly increased, or a 
destabilization in terms of increased 
racial and xenophobic attitudes in 
states where sections of the population 
feel threatened by newcomers and out- 
siders, seen not as helpless people in 
need, but as scroungers and the thieves 
of limited resources.1° 

This security-refugee dilemma is a 
theoretical problematic, a result of lin- 
guistic overlap in terminology be- 

tween two closely related fields of 
practical action and academic thought 
and an area of practical overlap and 
linkage between institutions develop- 
ing a complementary but distinct role 
in the post-Cold War global security 
scene. 

From a security, a minority, and a 
refugee perspective, conflict is unde- 
sirable. Conflict is a potential cause of 
.instability in the region. It most often 
provokes refugee flight (or includes 
forced migration as a weapon of soci- 
etal destruction), it can be the result of 
and can become an addition to ethnic 
tensions in many cases, and for all 
these reasons it can result in calls for 
intervention. Furthermore, those 
states which could offer protection to 
refugees are, in the late twentieth cen- 
tury (as in World War 11), reluctant to 
do so. On all levels the obvious solu- 
tion seems to be to prevent conflict 
from breaking out in the first place. 
However, can or should security be 
rephrased as rich states with the power 
and strength to prevent conflicts 
protecting themselves from refugee 
influxes or in situ protection require- 
ments? And if such a rephrasing 
would be ethically justifiable in itself, 
would or should states have any 
greater political will to step in to po- 
tential conflicts than has been the case 
with each call for humanitarian inter- 
vention to date? 

The activities of the HCNM and 
those of other third party diplomats 
and mediators not examined in depth 
here are all measures of conflict pre- 
vention. However, conflict and human 
rights abuses, while they are not una- 
voidable, are not eradicable as yet ei- 
ther. People are still forced to flee. 
Indeed, because the security appara- 
tus of the post-Cold War era is still in a 
state of transition, and because the 
spread of global power and interests 
remains unsettled, more massive refu- 
gee producing situations are taking 
place in the mid 1990s than took place 
in the previous four decades com- 
bined. Protectors of the refugees are 
absolutely essential. 

Refugees are considered by some to 
be a threat to sovereignty and security. 
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In the era of the "global citizen," with 
ethical approaches to political activi- 
ties and decision-making increasing in 
popularity with the people, the state of 
flux in realist inter-state relations 
means that the normative standpoint 
taken is often that of the right of the 
citizen and not of the human being. 
Why should foreigners have the rights 
to take "our" jobs and welfare benefits 
just because their own people fight? 
Actions such as Proposition 187 in 
California or the withdrawal of hous- 
ing and benefits from those who do not 
declare their desire to seek asylum 
immediately on entry to the United 
Kingdom do not emerge out of a politi- 
cal vacuum in which no one will vote 
for those propagating the stance. The 
politicians involved in formulating 
these policies must sense that a pro- 
portion of the population whose votes 
they seek desire these xenophobic 
stances. 

However, the security issue in 
refugeehood comes not from a con- 
spiracy by the world's poor to invade 
the rich countries and take all the jobs 
and benefits. The security problem is 
earlier-it is the breakdown in secu- 
rity which forces refugees to flee. Secu- 
rity used to mean protecting territory 
from armed invasion and occupation 
or nuclear attack. Refugees have 
moved on to the security agenda as a 
threat. This perception is a misjudged 
interpretation of the refugee position 
in regional and global security. Realis- 
ing that persecution of minorities was 
one root of the conflict in Bosnia Herze- 
govina, and that this story could repeat 
itself in other central and Eastern Eu- 
ropean states, the OSCE participating 
states agreed to create a High Commis- 
sioner on National Minorities as a con- 
flict prevention tool and early warning 
mechanism. Refugee protectors have 
seemingly jumped on this develop- 
ment as a step forward in their cause. 
In some ways there is a movement for- 
ward, but without intention or drive. 

HCNM Mandate 

The OSCE High Commissioner on 
National Minorities is, according to the 
mandate, an instrument of conflict pre- 

vention at the earliest possible stage. 
The HCNM is to provide "early wam- 
ing" and, as appropriate, "early ac- 
tion," in regard to tensions involving 
national minority issues which have 
not yet developed beyond an early 
warning stage, but, in the judgement 
of the High Commissioner, have the 
potential to develop into a conflict 
within the OSCE area, affecting peace, 
stability or relations between partici- 
pating states. This means that HCNM 
action is restricted to pre-conflict situ- 
ations, under circumstances in which 
tensions between majorities (often 
governments) and minorities can be 
expected or anticipated. The High 
Commissioner can issue an early 
warning if he or she concludes that 
there is a prima facie risk of potential 
conflict as described in the previous 
sentence. 

This decision is to be based on infor- 
mation the HCNM may collect and 
receive regarding national minority 
issues from a variety of sources 
including the media, NGOs, govern- 
ments, religious groups and others, 
provided they do not practice or pub- 
licly condone terrorism. Parties di- 
rectly involved may communicate 
their concerns and information on the 
situation in writing to the HCNM di- 
rectly, giving their full name and ad- 
dress, providing their information can 
be readily substantiated, and is about 
the situation of the previous twelve 
months maximum. The HCNM's early 
warning would be issued to the Chair- 
man-in-Office and then communi- 
cated to the Senior Council (previously 
Council of Senior Officials). The Senior 
Council may then trigger the "Emer- 
gency Mechanism" as set out in Annex 
2 of the Summa y Conclusions of the Ber- 
lin Meeting of the Council. The HCNM 
must give an explanation of the rea- 
sons for the warning to the Council. In 
the first four years of activity no early 
warning was issued by the HCNM. 

Early action meanwhile involves 
further contacts and closer consulta- 
tions with the parties involved, most 
usually via visits to the state(s) con- 
cerned. 

The HCNM is part of the OSCEJs 
"touchy-feely" participation as a third- 
party observer, facilitating, monitor- 
ing, fact-finding, and gently mediating 
rather than enforcing or muscling in to 
a peace-making role." The incumbent 
HCNM has used quiet diplomacy to 
make advances in peaceful relations 
between governments and minorities 
in the thirteen states in which he has 
been active.12 He and his team of advi- 
sors use the media and personal con- 
tacts with relevant organisations and 
officials to keep themselves informed 
of developments in the political situa- 
tions in the countries involved. The 
High Commissioner and his appropri- 
ate advisor make visits to states on a 
regular basis. Usually, the calmer the 
situation the less frequent the visits, 
although contact is maintained. He 
meets with government officials and 
representatives of minority groups, 
and issues a letter of recommendation 
to the government following his visit. 
A written response is usually made to 
this letter, and at that point it is usually 
approved for public release by the Par- 
liamentary Assembly of the OSCE. The 
High Commissioner has favoured the 
establishment of Roundtables as dia- 
logue mechanisms, and this method of 
discussion has been used with most 
particular effect in relations between 
the Ukrainian authorities and repre- 
sentatives of Crimea in attempting to 
resolve constitutional issues. Other 
examples of this Roundtable dialogue 
are to be found in the Baltic states. The 
High Commissioner is also active in 
diplomatic efforts to resolve sticking 
points in the conclusion of bilateral 
treaties, such as those between Hun- 
gary and Slovakia and Hungary and 
Romania. 

UNHCR Statute 

The United Nations General Assembly 
adopted the Statute of the Ofice of the 
United Nations High Commissioner for 
Refugees in Resolution 428 (V) of 14 
December 1950. The UN High Com- 
missioner for Refugees is to 

assume the function of providing in- 
ternational protection, under the 
auspices of the United Nations, to 
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refugees falling within the scope of 
the present Statute, and of seeking 
permanent solutions for the prob- 
lems of refugees by assisting Govern- 
ments and, subject to the approval of 
the Governments concerned, private 
organizations to facilitate the volun- 
tary repatriation of such refugees, or 
their assimilation within new na- 
tional comm~nities.~~ 

The part of this mandate where pre- 
vention activities could be seen to fall 
is in the search for permanent solutions 
for the problems of refugees. What 
could be more permanent as a solution 
than not becoming a refugee in the first 
place? However, the mandate presup- 
poses that while the agency exists its 
activity will be to protect those who 
have already become refugees, finding 
solutions to the situation in which they 
find themselves. 

The UNHCR's work is to be of anon- 
political character, i.e. to be impartial 
in conflict situations, protecting all 
refugees regardless of their affiliations 
(except for war criminals) and to help 
all sides. It is also to be humanitarian 
and social and to relate to groups or 
categories of refugees.14 This distin- 
guishes international protection from 
the individualised character of state 
recognition of refugeehood and ac- 
cordance of refugee status following 
the guide of the 1951 Convention 
Relating to the Status of Refugees and 
1967 New York Protocol. The defini- 
tional scope of those to be protected by 
the agency however is individualised 
("Any person who . . .") and is very 
similar to the definitional clause of the 
1951 Convention, although the addi- 
tion of fearing persecution due to 
membership of a social group was 
added to the later document.15 

The High Commissioner for Refu- 
gees is, according to the Statute, to pro- 
vide protection for refugees by 
promoting international conventions 
for the protection of refugees, super- 
vising their application and suggest- 
ing amendments;promoting measures to 
improve the situation of refugees and to 
reduce the numbers requiring protection; 
assisting voluntary repatriation or as- 
similation; promotingadmission and the 

transfer of assets needed for resettle- 
ment; obtaining complete information 
on numbers of refugees and domestic 
laws and regulations concerning them; 
maintaining contact with govern- 
ments, NGOs and private organisa- 
tions, and facilitating work of these 
latter concerned with the welfare of 
refugees.16 

The work of the High Commis- 
sioner is to be carried out with refer- 
ence and responsibility to the General 
Assembly. The General Assembly has 
on a number of occasions broadened 
the mandate of the UNHCR, for exam- 
ple by requesting "good offices" in a 
number of refugee producing situa- 
tions in Asia and Africa in the 1970s 
and more recently by assigning it the 
role of lead agency in the relief efforts 
in former Yugoslavia. The effect of this 
has been to make UNHCR the agency 
with de facto responsibility for the pro- 
tection and relief of internally dis- 
placed persons as well as refugees, 
although no such function officially 
exists. 

From the beginning of the refugee 
crisis in former Yugoslavia, the 
UNHCRissued calls for adaptations in 
protection regulations and policies, as 
European states showed reluctance to 
grant status to the large groups of 
former Yugoslavs and Bosnians re- 
questing asylum in their territories.17 
While not actually a suggestion for a 
convention or amendment of existing 
refugee conventions, these adapta- 
tions would clearly be protective tasks 
or duties of the UNHCR. However, it 
has also turned its attention to the pre- 
vention of refugee flows, both by par- 
ticipating in the creation of "safe areas" 
within countries of origin (thereby al- 
lowing potential host governments to 
claim a safe flight alternative or to ex- 
pect less exits) and by encouraging the 
development of root cause ap- 
proaches-preventing displacements 
if possible.l8 This participation poten- 
tially falls within the scope of 
"reduc[ing] the number requiring pro- 
tection," if successful, but it shouldnot 
be allowed to compromise the essence 
of protection. 

Links between the Two Institutions 

On a practical level the closest working 
link between the OSCE and UNHCR 
has been cooperation on the CIS Con- 
ference held in May 1996 to discuss the 
massive displacements and manage- 
ment of flows of refugees and inter- 
nally displaced persons in the 
countries of the former Soviet Union. 
The organisation of this conference 
was a cooperative effort between 
UNHCR, the International Organisa- 
tion for Migration, and the OSCE. The 
OSCE's input was channelled via the 
Office for Democratic Institutions and 
Human Rights (ODIHR). The High 
Commissioner on National Minorities' 
role was very minimal, although 
NGOs, scholars and perhaps cooperat- 
ing organisations and states may have 
expected more. It was, however, an 
example of the type of situation in 
which a close reading of the HCNM 
mandate and following of his activities 
would indicate that, as a political fig- 
ure, his involvement could influence 
his own effectiveness and the outcome 
of proceedings. After all, while the 
HCNM is not active in Russia, Rus- 
sians form minorities in many of the 
states of the Baltic and Central Asian 
regions where he is involved. Russia's 
outspoken stance on the subject of its 
nationals and Russian speaking 
groups in the "near abroad" is well 
known. Pressure concerning the grant- 
ing of citizenship or some sort of status 
to migrants from these groups would 
be politically very difficult for a person 
in the political position of the OSCE 
HCNM. With conflict prevention as a 
major task, a HCNM could not put him 
or herself in the position of advocating 
a stance which could put negotiating 
partners against him or her. The 
HCNM is not even a High Commis- 
sioner for National Minorities, but on 
National Minorities-not advocating 
the position of minorities or acting as 
an ombudsman on their behalf but 
dealing in matters which affect the re- 
lations between minority groups and 
governments, and trying to facilitate 
compromise and a satisfactory rela- 
tionship for all. 
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The UNHCR highhghts prevention 
as protection, but it cannot act on its 
preventive desires as such activity 
doesnot lie within its mandate or capa- 
bilities. The HCNM acts to prevent 
conflicts or give early warning of their 
potential eruption, and his activities 
may have the side-effect or preventing 
some people from becoming refugees, 
however this is not a primary purpose 
of his work or mandate. 

Conclusion: Institutional and 
Political Needs 

Do we need a security organisation 
which strives to prevent refugee cri- 
ses? At the root of much talk of preven- 
tion of refugeehood is the lack of 
willingness to effectively protect those 
forced to flee by conflict, either as a 
host state or by intervening to protect 
the displaced in situ. The humane goal 
in interventionist strategies often 
seems to be protecting the lives of the 
interveners' armed forces, and protect- 
ing one's own citizens from the impact 
of a lack of security caused by the fail- 
ure of other states to protect their citi- 
zens. States see it as being in their 
interest not to receive large numbers of 
asylum seekers. For reasons of self in- 
terest they also decide whether or not 
it is appropriate for them to intervene 
in a "foreign war." Those same states 
are the providers of mandates and 
funds for the organisations which ad- 
ministratively and operationally deal 
with all the issues involved in this se- 
curity debate. States need to guide the 
organisations which serve them and in 
which they cooperate to coordinate 
and cover all aspects of the issues and 
to clearly stick to the most appropriate 
mandate. The UNHCR would do a dis- 
service to those who must become 
refugees if they let a protection empha- 
sis slip and focus on prevention. Pre- 
vention cannot always succeed, 
someone has to protect those it fails. 

The overlap between the mandates 
of the two offices discussed here is 
minimal. The links between them 
come in the late twentieth century un- 
derstanding of the security-minority- 
refugee-security continuum. The 
UNHCR cannot and should not rely on 

the HCNM to prevent refugee crises in 
Europe. The UNHCR also needs to 
search deeply into the question of to 
what extent prevention is protection. 
Its mandate has always been to give 
international protection to those in a 
refugee-like situation. Its role in the 
twenty-first century must be to protect 
those whose forced displacement was 
not preventable, and support others in 
prevention activities. Above all, it 
must lend a moral voice to the debate 
on behalf of people who through no 
fault of their own become refugees. 
UNHCR should expect other (secu- 
rity) organisations to listen to its calls 
for more action to protect people from 
displacement, particularly if states 
continue in their reluctance to provide 
traditional asylum. 

From an idealist perspective there 
should be a layering of cooperating 
organisations linking military, diplo- 
matic and political efforts to ensure 
security by preventing or resolving 
conflictual situations, establishing a 
global human rights regime and pro- 
tecting those who become the victims 
of violence and human rights abuses. 
Within this pluralist view the major 
issues are shifting. Protecting territory 
and citizens of richer states from an 
ideological foe is no longer the prior- 
ity. However, protecting territory and 
citizens of the rich world from refugee 
invasion is a mistaken effort at re- 
prioritising. Protecting the rights of all 
humans, allowing all to live in peace 
and security should be the goal of a 
global society based on the normative 
values espoused during the last fifty 
years. The major protectors of rights 
and security are still states. The end of 
the Cold War has shifted the balance 
from a realist perspectivethat much 
is undebatable. Where the balance of 
power now lies, what sort of power is 
most relevant and which states hold it, 
and indeed whether states are the sole 
actors in international relations, are all 
open question. States need to cooper- 
ate on the human issues paramount at 
the end of the twentieth century, using 
the organisations they have estab- 
lished to expand in terms of member- 
ship and competence to cover all 

aspects of security, migration, and eth- 
nic relations. They also need to realise 
that minorities and refugees are not 
necessarily a threat to state power, but 
could be the key to showing the extent 
of the power of humanity. II 

Notes 
UN doc. A/AC.96/860, The Report of the 
Forty-sixth Session of the Executive Commit- 
tee of the High Commissioner's Programme, 
23 October 1995, Annex: Opening State- 
ment by the High Commissioner, Mon- 
day l6/lO/95. 
See M. Akehurst, "Humanitarian Inter- 
vention," and Hoffman, s., "The problem 
of Intervention," both in Intervention in 
World Politics, edited by H. Bull (Oxford: 
Clarendon Press, 1984). 
SeeM. Walzer,Just and Unjust Wars (New 
York: BasicBooks, 19922nd ed.). 
For theoretical approaches to the expla- 
nation of minority formation through 
migration see S. Castles and M. J. Millar, 
The Age ofMigmtion: International Popula- 
tion movements in the Modern World (Lon- 
don: Macmillan, 1993), particularly 
Chapter 2, "The Migratory Process and 
the Formation of Ethnic Minorities." 
The term refugees is used here in its 
broader and more common sense and not 
restricted to the definition contained in 
Article 1 A paragraph 2 of the 1951 Con- 
vention Relating to the Status of Refu- 
gees. This Convention defines a refugee 
as any person who 

as a result of events occurring before 1 
January 1951 and owing to well- 
founded fear of being persecuted for 
reasons of race, religion, nationality, 
membership of a particular social 
group or political opinion is outside 
the country of his nationality and is 
unable or, owing to such fear, is un- 
willing to avail himself of the protec- 
tion of that country; or who, not 
havinganationality&d being outside 
the country of his former habitual resi- 
dence as a result of such events, is 
unable or, owing to such fear, is un- 
willing to return to it. 

UN doc. A/AC.96/860, The Report ofthe 
Forty-sixth Session oftheExecutiveCommit- 
tee of the High Commissioner's Programme, 
23 October 1995, paragraph (h). In para- 
graph (i) EXCOM calls on UNHCR to 
support States and cooperate with the 
UN High Commissioner for Human 
Rights on the development of an effective 
human rights regime. 
UNHCR, State of the World's Refugees: In 
Search of Solutions (Oxford: Oxford Uni- 
versity Press, 1995). 
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8. Ibid., 80. 
9. The HCNM's involvement in Croatia 

since 1996 is proof of this. 
10. On the so-called new xenophobia, or re- 

emergence of this phenomenon, see New 
Xenophobia in Europe, edited by B. 
Baumgartl and A. Favell (The Hague: 
Kluwer Law International, 1995). 

11. See Janie Leatherman, "The CSCE's 
(1m)Possibilities for Preventive Diplo- 
macy in the Context of Ethnic Conflict," 
International Journal on Group Rights 2, 
n0.1 (1994): 35-54. 

12. For a broad description of how the 
HCNM becomes involved in countries, 
and his activities in the thirteen states in 
which he has been active see The Role of 
the High Commissioner on National Minori- 
ties in OSCE Conflict Prevention, (The 
Hague: Foundation on Inter-Ethnic Rela- 
tions, 1997). 

13. Statute of the Ofice of the United Nations 
High Commissioner for Refugees, UN Gen- 
eral Assembly Resolution 428 (V), 14 De- 
cember 1950, Annex 1, Chapter I, 1. 

14. Ibid., Chapter I, 2. 
15. Ibid., Chapter 11, Aii, Convention Relating 

to the Status of Refugees, 1951, Article la. 

16. Ibid., Chapter 11, 8. 

17. See Joanne Thorburn, "Transcending 
Boundaries: temporary protection and 
burden-sharing in Europe," International 
Journal of Refugee Law 7, no. 3,1995. 

18. See Joanne Thorbum, "Root Cause Ap- 
proaches to Forced Migration," Journal of 
R@gee Studies 9, no. 2,1996. 
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Cycle of Violence Theories and Conflict Resolution 

Abstract 

This paper examines the implementa- 
tion of non-governmental programs in 
the post-Yugoslav states. Current con- 
flict resolution initiatives are informed 
by theories of deviancy and the idea of 
cycles of violence. The presumption of 
such programs is that conflict has re- 
sultedfrom a culture of violence. Whilst 
some non-governmental organisations 
have expressed doubts about the get- 
tiveness of their peace education work, 
the reasons for the problems t h y  expe- 
rience are often misunderstood. One 
reason that is never addressed is that 
peoplefrom the region are already famil- 
iar with the concept of peace education, 
but have seen i t  fail. Ironically postwar 
Yugoslavia was very important in the 
development of thefield of peace educa- 
tion and was held u p  as a model of ethnic 
conflict management for other coun tries 
to follow. 

Cet article examine la mise en place de 
programmes non-gouvernemen taux 
dans les itats de l'ex-Yougoslavie, Les 
initiatives actuelles en matitre de riso- 
lu  tion de conflit s'inspiren t des thiories 
de la dhiunce et de la notion de cycle de 
la violence. Les programmes en ques- 
tion supposent donc que le conflit est la 
risultante d'une culture de la violence. 
U n  certain nombre d'organisations 
non-gouvernemen tales on t pourtan t 
exprimt leurs doutes sur l'eficaciti du 
prism t travail d 'iduca tion d la paix, 
mais les problhes auxquelles elles font 
face sont souvent ma1 compris. Une des 
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causes non nommie de ce fait est que les 
habitants des rigions sont dijd familiers 
avec le concept d'iducation d la p i x ,  
mais pour en avoir observi 1 'ichec. I1 es t 
ironique de constater que la Yougosla- 
vie d'aprts-guerre joua u n  r6le tr2s im- 
portant duns le dtveloppement d u  
champs de l'iducation d la paix et f i t  
irigie en modtle d suivre par les autres 
pays en mati2re de gestion des conflits 
ethniques. 

Only a reconstruction effort which 
gives due priority to the well-being of 

the populations and address[es] as 
crucial issues: the psychosocial 

recovery of the younger generations; 
the building-up of an education 
system capable of promoting the 

development of the child's personal- 
ity and preparing him or her for a 

responsible life; the reform of social 
services structures which will in- 

crease their effiiency and limit their 
cost can foster ling term stability in 

the region. (UNICEF 1995,2) 

The United Nations High Commis- 
sioner for Refugees (UNHCR) has an- 
nounced that it hopes to repatriate 
twenty thousand refugees to Bosnia 
and Herzegovina by December 1997. 
In the meantime, Eastern Slavonia is to 
be re-integrated into Croatia. This 
means that it is seen as imperative to 
re-establish peaceful relations be- 
tween the different ethnic groups to 
avoid a renewal of fighting. 

Nonviolent conflict resolution pro- 
grams are very popular with intema- 
tional donors and more have been 
introduced to facilitate the reintegra- 
tion of refugees and to prevent a re- 
newal of fighting in the post-Yugoslav 
states. UNICEF and other internation- 
ally-funded initiatives are endorsing a 
predominantly psychological ap- 
proach to conflict resolution. This ap- 

proach is informed by the Western 
welfare model which has traditionally 
emphasised the role of the professional 
and, therefore, individual causations 
and interventions, and de-emphasised 
the influence of the wider social, eco- 
nomic, political and cultural circum- 
stances (Boyden 1990,192). 

Since the end of the Cold War the 
focus of policymakers has shifted 
away from fears of confrontation be- 
tween two superpowers to preoccupa- 
tions about "failed states" and 
domestic peace, particularly following 
the Oklahoma bombing. The domestic 
concerns of donor countries about the 
breakdown of the family and a growth 
of violence are being projected onto 
how international problems are con- 
ceptualized. 

The culture or cycle of violence the- 
sis has been described as "undoubt- 
edly the most frequently mentioned 
theoretical framework in the literature 
on family violence" (Pagelow 1984, 
223). It is often assumed that children 
who have experienced or witnessed 
violence "grow up to become juvenile 
delinquents /criminals and/or abus- 
ers/victims of violence" (ibid.). We 
can see parallels in the concept of abus- 
ing families as suffering from an un- 
derlying pathology passed on from 
generation to generation in many of 
the current theories of ethnic conflict 
that is commonly seen as deriving 
from age-old conflicts. Anthony Smith 
looks to the culture of particular 
groups to explain conflict and claims 
that "it is in the properties of such (eth- 
nic) communities that one can find the 
key to the explosive power of national- 
ism" (Smith 1993,49). Seyom Brown 
(1994) draws parallels with violent 
families and nations and sees the prob- 
lem of violence as learned behaviour: 

Explicitly or implicitly, groups (from 
families to gangs to nations) convey 
to their members what kind of 
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conflictual or cooperative behaviour 
is admired or disparaged, and such 
group norms can work or reinforce, 
channel, or deflect aggressive desires 
to dominate others or to strike out at 
those believed to be responsible for 
one's deprivations and frustrations. 
(Brown 1994,19). 

Marc Howard Ross (1993, xiv) states, 
"Violence, I am convinced is most 
likely to produce more violence." He 
calls for the recognition of "the central 
role of psychocultural sources of con- 
flict." 

The Report of the Commission on 
Global Governance (1995,49) argues, 
"At a broader level, the security of peo- 
ple is imperilled by the culture of vio- 
lencethathas infected many societies." 
It is feared that children who are vic- 
tims of war have grown up in a culture 
of violence and that they are more 
likely to become future perpetrators of 
violence: 

A disturbing feature of the contem- 
porary world is the spread of a cul- 
ture of violence. Civil wars brutalize 
thousands of young people who are 
drawn into them . . . Conflict and vio- 
lence also leave deep marks on the 
lives of children, innocent victims 
who are rarely able to rid themselves 
of the legacy of war. The culture of 
violence is perpetuated in everyday 
life ... The world over, people are 
caught in vicious circles of disrespect 
for the life and integrity of others. 
(ibid., 16-17) 

UNICEF's News in Briefstates that "the 
world has only just begun to realise 
that left untreated, the psychological 
wounds of war can be most damaging, 
as children grow up unable to function 
normally, often driven to perpetuate 
the violence they have experienced." 

The victims of war are seen as the 
future perpetrators of war. The idea of 
the need for moral rehabilitation has 
led UNICEF to define new policy ar- 
eas, "Best practise in the context of psy- 
chosocial counselling; how to 
demobilize and detraumatize child 
soldiers; how to deal with conditions 
of social breakdown in the 'failed 
state'" (Black 1996,272). Intervention 
is called for to try to break the cycle of 
violence. 

Many organisations have adopted 
an unquestioning and pragmatic atti- 
tude towards to the cycle of violence 
thesis. As Daley Pagelow (1984, 224) 
has reasoned: 

It sounds intuitively reasonable, if it 
transmits an emotional appeal to 
masses of people, even if not factu- 
ally accurate, what harm can be the 
harm? If the phrase "cycle of vio- 
lence" raises money for child-abuse 
organizations or other humanitarian 
causes-why not use it-whether or 
not it has been substantiated? 

It should be noted that despite the 
popularity of intervention based on 
the idea of cycles of violence theories, 
there is a lack of research to prove the 
theories. Daley Pagelow has high- 
lighted the "shaky evidence" to sup- 
port the cycle of violence theories, 
"Most writers have done no original 
research but have gathered reports in 
the field and repeated findings and 
assumptions from these secondary 
sources," (Pagelow 1984,225) and "at 
this point, there is no scientifically 
sound empirical evidence that there is 
a causal relationship between being an 
abused child and becoming an adult 
child abuser" (ibid., 254). 

There is also a lack of studies to sup- 
port the cycle of violence thesis in the 
context of conflict. Guy Goodwin Gill 
and Ilene Cohn (1994, 174) admit in 
their study on child soldiers that "no 
systematic study appears to have been 
conducted into the relationship be- 
tween the way children cope with ex- 
posure to violence and future choices 
. . ." and that "research is inconclusive 
. . . as to the likelihood of moral break- 
down among children who actively 
participate in political violence and 
armed conflict." 

This concern about moral break- 
down and the need to rehabilitate the 
child underlies Article 39 of the Con- 
vention that requires states to "take all 
appropriate measures to promote the 
physical and psychological recovery 
and social reintegration of a child vic- 
tim." Counselling to promote recovery 
and reintegration has become very 
popular in the United States and Brit- 
ain and this is reflected in UN and 

northern NGO programs, although the 
benefits of counselling have been ques- 
tioned. King and Trowel1 (1992, 26) 
contend, "Unfortunately no amount.of 
counselling and psychotherapy is 
likely to make much impact on fami- 
lies suffering from multiple problems 
associated with poverty." The limita- 
tions of counselling refugees are even 
clearer among whose lives are, by defi- 
nition, "insecure and unstable" and 
have obvious practical problems, such 
as a lack of housing. 

The prevalence of counselling or 
other initiatives to empower individu- 
als from parenting to anti-bullying 
classes have been condemned domes- 
tically as an avoidance of tackling so- 
cioeconomic problems. They have 
been described as often "directed at 
radically altering the attitudes of 
young working class peop1e"and have 
been linked to the underclass thesis 
which "is increasingly shaping US and 
UK social policy" (Jeffs and Smith 
1994,21-22). 

The medicalization of social prob- 
lems internationally has alsobeen criti- 
cised. Jo Boyden questions the trend 
towards a universal diagnosis of Post 
Traumatic Stress Disorder in those 
who have survived wars and the 
pathologizing of children's experi- 
ences in war (Boyden 1994). She cites 
research which indicated the "aston- 
ishing plasticity" of children in ex- 
tremely stressful situations and other 
research where it was found that 
trauma was lessened when adults or 
children felt that they had some con- 
trol over events. Aggressive responses, 
which Boyden points out are often 
linked to survival mechanisms, are 
condemned by UNICEF psychologists 
as being dangerous (ibid., 261). A local 
psychiatrist in Knin working with 
refugee children told me that she 
believed it to be wrong to try to "cure" 
children of such symptoms as hyper- 
alertness when they were in a war situ- 
ation. She felt that alertness helped 
children avoid danger. Attempting to 
rid children near the front line of the 
symptoms, she said, was damaging to 
their future recovery as it confused 
them as they had every reason to be 
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afraid. Her reasoning was confirmed 
by the fact that just six weeks later, in 
August 1995, she and the refugee chil- 
dren she had been treating fled Krajina 
because of the Croatian Operation 
Storm offensive. 

Derek Summerfield of the Medical 
Foundation for the Victims of Torture 
is also critical of the emphasis on 
trauma programs with donors and in- 
ternational agencies which he de- 
scribes as the "reproduction of the 
colonial status of the Third World 
mind" (BBC World Service, 11 April 
1996). The popularity of psychosocial 
programs reached their height in 
Croatia and Bosnia in 1994. Since then 
there has been a retreat from funding 
psychosocial programs there but there 
has been a growth of such programs in 
Serbia. However, the general shift of 
funding away from psychosocial pro- 
grams does not represent a shift away 
from a focus on the Third World mind 
or culture as being the problem. Even 
traditional relief and development 
NGOs have shifted the focus of their 
work. Oxfam is now involved in con- 
flict prevention/mitigation work in 
Sarajevo and intends to expand its 
work in this field. 

UNESCO in March 1994 set up its 
Culture for Peace Program that was 
based on the idea that following war, 
the whole of society needed to be 
re-programed out of a culture of vio- 
lence, the director-general of UNESCO 
indicatively referring to the "rehabili- 
tation" of a country after war, not its 
reconstruction (UNESCO, Paris, 7-8 
July 1993). Whereas past Western mis- 
sionaries spoke of the need to civilise 
the natives, today's aid workers speak 
of the need to promote tolerance and 
peaceful conflict resolution skills. 
UNESCO's Culture of Peace Program 
which sees the wars in El Salvador, 
Mozambique and former Yugoslavia 
as being the result of a culture of vio- 
lence epitomises how such attitudes 
towards the Third World are ex- 
pressed in today's politically correct 
language. Whilst UNESCO is keen to 
emphasise that a culture of peace can- 
not be imposed from outside, and its 
programs stress they are derived from 

local cultures and traditions, the pre- 
sumption of the programs is that the 
culture of the particular country is the 
problem. International agencies like 
UNESCO are seen as necessary "to 
play a new invigorated role in the 
United Nations system in the active 
promotion as well as conceptualiza- 
tion of a culture of peace to replace the 
culture of violence and war." 

There are many internationally- 
funded projects to instill civilised val- 
ues into both children and adults. Hi 
Neighbour, a program of social inte- 
gration and psychological support for 
traumatised children aims "tocultivate 
their tolerance of differences" and "to 
develop strategies for peaceful resolu- 
tion of conflicts and for prevention of 
social conflicts" (undated report). 

UNICEF and other organisations 
seem to have forgotten or be unaware 
that the promotion of good relations 
between the different peoples of 
Yugoslavia and the celebration of their 
cultures was integral to the school cur- 
riculum in former Yugoslavia. There- 
fore, peace education programs arenot 
new and something that Yugoslavia 
was not only familiar with but led the 
field. However peace education and 
policies to instill tolerance are seen as 
having failed to stop the war. Theprob- 
lem of such initiatives is that they do 
not address the issues at the heart of 
the conflict. In Serbia, worsening rela- 
tions between the local population and 
refugees since 1993 has had nothing to 
do with ethnic differences (as the ma- 
jority of the refugees there are ethnic 
Serbs), but has been linked to the im- 
poverishment of the population as a 
whole. The fighting in north-western 
Bosnia between the Muslim-led 
Bosnian government forces and the 
Muslim forces under Fikret Abdic il- 
lustrates that the conflict did not relate 
to simply a failure to respect cultural 
differences. 

Through this approach, the causes 
of wars are trivialized and the interna- 
tional context is ignored. Instead, ex- 
planations are sought in the pathology 
of the people. However detailed re- 
search such as Tone Bringa's study of a 
mixed Muslim-Croatian village in 

Bosnia from 1987 to 1993 demonstrates 
that the reasons for the outbreak of war 
in Yugoslavia cannot be found within 
communities. Bringa (1995,5) argued 
that her study of the village could not 
explain the war in Bosnia, "for the sim- 
ple reason that the war was not created 
by those villagers" and that "the war 
has been orchestrated from places 
where the people I lived and worked 
among were not represented and 
where their voices were not heard." 

Moreover for all the peace educa- 
tion initiatives in former Yugoslavia, 
the use of force is seen as having been 
the actual way of dealing with conflict. 
Whilst people may have been involved 
in internationally funded nonviolent 
conflict resolution programs, they 
have witnessed military force as being 
the way disputes are ultimately re- 
solved. It was the power of the US mili- 
tary, demonstrated by the NATO 
bombing of Bosnian Serb positions, not 
nonviolent conflict resolution initia- 
tives, that resulted in the Dayton 
Agreement. Ironically, nationalist 
leaders in the successor states have 
been keen to be seen to be enthusiastic 
about nonviolent conflict resolution 
initiatives. Nationalist leaders have 
been attempting to recast themselves 
as upholding multicultural values and 
implicitly blame ordinary people for 
nationalism to enhance, or in Serbia's 
case, turn around their international 
standing. 

Whole schools of children are being 
put on trauma or rehabilitation pro- 
grams as a matter of course even if they 
have not been traumatised by the war. 
There is a presumption that in the ab- 
sence of such programs children are 
growing up to be aggressive and intol- 
erant. However, surveys carried out 
contradict this view. For example, a 
survey of three Belgrade primary 
schools by the Institute of Pedagogy 
found that young people did not iden- 
tlfy with war figures (Politika, 6 March 
1995,55). They chose American basket 
ball players or film stars as their he- 
roes. They were against the war and 
saw it as ruining their childhood and 
said it was not important whether peo- 
ple were Serb or Croat etc. 
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It should be emphasised that pro- 
grams to rehabilitate children have not 
been confined to Serbia, which has 
been considered the aggressor in the 
war. Such programs have been more 
numerous in the Federation parts of 
Bosnia and in Croatia. The emphasis 
given to such programs has led to un- 
ease. The psychologist Zorica Trikic, 
involved in UNICEF's trauma coun- 
selling for children, has expressed con- 
cern that it seemed as if it were 
forgotten that the problem was not the 
children (Vrme, 26 September 1994, 
25). The underlying assumption seems 
to be that the children of the region are 
(potential) delinquents lacking moral 
guidance who need to be reclaimed. 

It is worth recalling the condemna- 
tion of such paternalistic attitudes to- 
wards the Third World by Paulo Freire 
(1972, 39) who was so influential in 
UNESCO in the 1960s and 1970s: 

They see the Third World as the in- 
carnation of evil, the primitive, the 
devil, sin and sloth-in sum, as 
historically unviable without the di- 
rector societies. Such a Manichean at- 
titude is at the source of the impulse 
to "save" the "demon-possessed" 
Third World, "educating" it and 
"correcting its thinking' according to 
the director societies" own criteria. 

Freire did not think that the domi- 
nant powers could play the positive 
role that they are now sought to have, 
describing it as "a contradiction in 
terms if the oppressors not only de- 
fended but actually implemented a lib- 
erating education" (Freire 1978,30). 

UN agencies are aware that there is 
hostility to the idea that the problems 
of such states are cultural, are consid- 
ered by Third World countries to have 
racist undertones, and contain echoes 
of nineteenth century imperial mis- 
sions to civilise the.natives. As one 
refugee from Bosnia resentfully told 
me, "Just because I come from a coun- 
try at war, doesn't mean +at I'm un- 
civilised." 

UNICEF (1993) has privately ac- 
knowledged that 

the topic is also a sensitive and con- 
troversial issue in many countries 
and therefore, public information 

and media relations are critical both 
in raising awareness and advocacy, 
and also in avoiding misunderstand- 
ings that can damage organizational 
relationships and affect the public 
image of UNICEF. 

Whilst UNICEF sees its Education 
for Development as promoting global 
solidarity, describing it as providing 
"an unthreatening means of bridging 
North and South and (East and West), 
and donor and recipient" (UNICEF 
1992, lo), such programs actually end 
up legitimising the distinction made 
between donor and recipient coun- 
tries. For example, UNICEF's Devel- 
opment for Education in Western 
countries envisages that children may 
grow up to be "decision makers and 
potential donors" (ibid., 15). This and 
other programs encourage volunteers 
from Western countries to go to East- 
ern European or African countries, but 
there is no parallel encouragement or 
funding of Eastern European or Afri- 
can youth to work as volunteers instill- 
ing tolerance and democratic values in 
Western children. 

As these programs illustrate, inter- 
vention focuses increasingly on chang- 
ing culture or individual behaviour 
and individual relations. However, the 
problems of the region did not arise at 
the level of the individual, nor can they 
be put down to culture, or have sol;- 
tions aimed at without taking into ac- 
count the wider political, economic 
and international context. Moreover, 
the idea that the problems of the post- 
Yugoslav states or other states in the 
Third World are cultural is reinforcing 
a North-South or East-West divide that 
cannot promote conflict resolution or 
assist the plight of refugees in the long- 
term. 
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Creating a Space for Peace-making: Burundi and Beyond 

Abstract 

Mennonites and Quakers have histori- 
cally renounced the use of violence for 
resolving conflicts. From 1994 to 1997 
the Mennonite Central Committee 
(MCC) ran a program of civilian peace- 
making in Burundi at the request of lo- 
cal Quakers. Their goals were modest, 
hoping that international volunteers 
could assist in reducing the level of vio- 
lence and creating space for positive 
things to happen. Lessons learned were 
discussed at a seminar hosted by the 
Quaker United Nations O f i e  in Ge- 
neva in  May 1997. 

Historiquement, les Mennonites et les 
Quakers ont abandonnt le recours h la 
violence duns la rtsolution des conflits. 
Entre 1994 et 1997 le Comitt Central 
Mennonite a pilott u n  programme de 
pacification civile au Burundi h la de- 
mande des Quakers locaux. Leurs objec- 
tifs ttaien t modes tes et se fondaien t sur 
I'espoir que des volon taires internatio- 
naux pourrait contribuer ri une rtduc- 
tion d u  niveau de violence et  ri la 
constitution d'un espace pemzettant la 
rtalisa tion d 'actions positives. Les le- 
cons tirtes de cette exptriencefurent 
discuttes lors d'un Sh ina i re  tenu par 
le Bureau Quaker des Nations Unies ri 
Gen2ve en mai 1997. 

In late 1994 Burundi Quakers invited 
the Mennonite Central Committee 
(MCC) to send international volun- 
teers to Burundi. What is the role of 
international agencies in such a setting 
of conflict? 

Tim Wichert is currently with the Mennonite 
CentralCommitteeS UNLiaison Oflce inNew 
York. From 1994 to 1997 he worked with the 
Quaker UN Ofice in Genma, and prior to that 
was with MCC in Nairobi, Kenya. He has a law 
degree from Queen's University, Kingston, 
Ontario and has practised refugee law in 
Toronto. 

Tim Wichert 

Amongst other things, the MCC fa- 
cilitated unarmed outside interven- 
tions, encouraged dialogue amongst 
church leaders, planned regional train- 
ing in conflict resolution, developed 
nonviolence materials in Kirundi, and 
organized trauma healing workshops. 

The program coordinators were re- 
sponsible for supervising volunteers 
who came for six month periods to be 
a peace presence amongst threatened 
communities. The volunteers were not 
chosen for their particular skills or 
training; their mere presence was con- 
sidered more important than their ac- 
tivities. They received no special 
training. Most were in their twenties. 
Most lived in rural locations with 
Burundian people (usually Hutu) and 
with access to a vehicle. There were few 
administrative and backup structures. 

In May 1997, the Quaker Office in 
Geneva organized a workshop to dis- 
cuss the MCC program in Burundi 
with UN agencies and Non-Govern- 
mental Organizations. The following 
issues were highlighted: 

Objectives 

To reduce the level of violence (i.e., 
perhaps by "shaming") through the 
presence of individuals. 
To encourage dialogue and under- 
standing at the grassroots level, by 
bringing people together for spe- 
cific activities. 
To "create space" for something 
positive to happen. 
To accompany individuals who felt 
vulnerable so they could carry on 
with their own activities 

There was no attempt to create abuffer 
zone between communities and to 
monitor or document human rights 
violations. 

Arnbiguities/Dilemmas 
Should those in conflict be brought 
together, or should they be kept 
apart? 

It is difficult, if not impossible, to 
both "stand with" people and 
document human rights violations; 
What should be done with evidence 
of human rights violations? 
Should those intervening maintain 
a low or a high profile? 

Positive Impacts of Presence 

The presence of individuals: 
ficilitated meetings with authori- 
ties, e;g. visits to jails, getting 
through checkpoints; 
established communication with 
military personnel at local level, 
building trust; 
promoted inter-ethnic dialogue, 
e.g. through conflict resolution 
seminars; 
established an inter-ethnic peace 
committee in one local community; 
initiated volleyball games between 
Tutsi soldiers and Hutu civilians; 
and 
helped to share Burundi experi- 
ences with the outside world. 

Negative Impacts of Presence 

Some people were seen as benefit- 
ing more and resentment arose. 
Some regarded the volunteers with 
suspicion, especially those without 
a specific activity/job (there was 
one nurse); rumours arose that they 
were mercenaries. 
Their presence attracted criminal 
elements, assuming they had mate- 
rial goods. 
Their presence and association 
with Burundians could lead to 
greater threats or targeting after 
they left the country. 
They were helping the most vulner- 
able but were never confronting the 
belligerents. 
Their presence gave vulnerable 
people the confidence to take risks 
they perhaps should not have. 
Their presence perpetuated stere- 
otypes, namely that the lives of out- 
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siders were more valuable than 
those of local people. 
Some people resented their pres- 
ence, thinking that Burundi prob- 
lems should be solved by 
Burundians ("Leave Burundi for 
Burundians"). 

Limitations 

Insecurity increased, especially 
against expatriates. 
Expatriates increasingly attracted 
negative attention. 
The Burundian Quaker Church 
was unable to provide continued 
support, and some Burundian 
Quakers had to flee the country. 
The MCC was perceived as pro- 
Hutu, because most volunteers 
worked or lived with Hutus. 
Grassroots work could notbe really 
effective when the problem was at a 
national, political level. 
Timing-what might be appropri- 
ate at one point may not be at an- 
other. 
UN missions are limited by their 
inability to obtain clearance from 
UN and local authorities to move 
about the country because of secu- 
rity concerns-this affects the ex- 
tensiveness of their work. 

What Could be Done Differently 
More planning is required regard- 
ing goals, strategies, and training. 
Necessary administrative struc- 
tures must be in place, with requi- 
site financial resources. 
Those participating need emotional 
support; there is no such thing as a 
"low maintenance" person. 
Maintain a creative balance be- 
tween short and long term involve- 
ment-6 months might be 
insufficient but the tension of the 
situation and burnout are very real 
problems. 
More balanced presence with both 
Hutus and Tutsis is required. 
Try to have Burundian Tutsi and 
Hutu advisors for such a program. 

Other Lessons (Open Discussion) 

Outsiders need to be aware of the work 
at different "levels": 

There is a need to work with local 
people and build on local capacity; 
a willingness to "suffer with" and 
to be more closely linked to local 
structures. 
Many small, local initiatives lack 
support, e.g. peace-making manu- 
als, training, finances. 
There could be more in-country, 
inter-agency dialogue on peace- 
making (not simply on humanitar- 
ian issues and relief). 
There could be more support for the 
International Tribunals, aimed at 
creating a climate of justice. 
There must be political pressures 
and dialogue at national, regional 
and international level. 

Outsiders must: 
have experience, maturity and sin- 
cerity (local language skills also 
important, e.g. Kirundi); 
have modest objectives, and be 
modest about what can be done; 
build trust, while being aware of 
extensive mistrust. 

Further, 
impartiality is important for build- 
ing trust, but is difficult to achieve 
in practice; and 
there will always be ambiguities 
and dilemmas; it is important to 
remain aware of these. 

Who Should Do Peace-making 
Work 
Leave Burundi for Burundians? 
No, there is a role for outsiders 
within certain parameters. 
Civilian peace-making interven- 
tions cost much less than military 
peace-making (e.g., Blue Helmets). 
Should UN agencies have a peace- 
making mandate; should it be 
"mainstreamed" within their pro- 
gramming? (e.g., staff training in 
conflict transformation, programs 
for conflict transformation and 
peace education) 
Can UN agencies do peace-making 
work through "humanitarian ob- 
servers" or "White Helmets"? 
Should peace-making be done pri- 
marily by organizations which spe- 
cialize in this (e.g., NGOs)? w 

Refuge, Vol. 16, No. 6 (December 1997) 21 



Property Issues in Displacement and Conflict Resolution 

Abstract 

Property plays an important role in the 
decisions made by refugees and dis- 
placed persons regarding durable solu- 
tions for them and their families. In 
particular, it will affect their decision 
whether to return to their homes. Un- 
derstanding property rights in this con- 
text is imperative, especially for 
agencies involved in post-conflict reha- 
bilitation. This paper sets out the con- 
text by outlining various legal and 
practical considerations. It then looks at 
specific initia fives in Mozambique, 
Bosnia and Nicaragua. For a variety of 
reasons, there is a move towards "non 
formal" resolution of property dispu tes, 
in particular the use of alternative dis- 
pute resolution mechanisms. These are 
considered, and seven points of com- 
ment and conclusion then follow. 

Precis 

La proprittt joue un r61e important 
duns les dtcisions prises par les rtfugits 
et les personnes dtplactes lorsqu'il 
s'agit d'ttablir des solutions durables 
pour eux-mhes et leurs families. Cette 
question va particulitrement injluer 
sur leur dtcision quan t li une rtin ttgra- 
tion de leurs foyers. Unecomprthension 
des droits de proprie'tt est, duns un tel 
contexte, cruciale, surtout pour des 
agences impliqutes duns la reconstruc- 
tion aprts un conflit. Le prtsent article 
se propose de dicrire ce contexte parti- 
culier, en rtsuman t un ensemble de con- 
sidtrations ltgales et pratiques. I1 
analyse ensuite difftrentes initiatives 
particulitres auMozambique, en Bosnie 
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et au Nicaragua. Pour un ensemble de 
raisons, on remarque une nette orienta- 
tion en direction d'une rtsolution "in- 
formelleu des contentieux fonciers, et 
notamment la mise It profit de mtcanis- 
mes alternatifs de rtsolution de conjlit. 
Ces derniers sont dtcrits, et l'expost se 
scelle sur sept points de commentaire 
conclusif. 

Introduction 

Property issues at the best of times can 
be difficult and controversial. They are 
fraught with cultural, religious and 
political connotations and variations, 
that are difficult to universalize. Be- 
cause of domestic variations and the 
principle of national sovereignty, there 
are few guidelines at the international 
level for resolving property issues. 
While the right to own property is en- 
shrined in the Un;versal Declaration of 
Human Rights, the Cold War era under- 
scored how different political philoso- 
phies define this right. Since then, we 
have begun to better understand the 
complexity of the property issue in 
other regions of the world, primarily 
the impact of traditional and religious 
rights and imperatives. There are also 
more voices speaking to issues of non- 
discrimination and equality, particu- 
larly on the basis of gender. 

Beyond the complexity of legal 
theory, there are the more practical 
matters of resolving property issues in 
the context of conflict and displace- 
ment. Understanding property rights 
and finding practical ways to help dis- 
aster and war victims deal with them is 
increasingly becoming an important 
part of the work of agencies involved 
in post-conflict rehabilitation. The is- 
sue of property plays an important role 
in the decisions made by refugees and 
displaced persons regarding durable 
solutions for them and their families. 
In particular, it will affect their deci- 
sion whether to return to their homes. 
In the long term, the establishment of a 

clear and secure legal framework for 
property rights is essential for sustain- 
able development, including invest- 
ment and economic recovery. 

Some Legal Considerations 

International 

The Universal Declaration of Human 
Rights (1948) states that "Everyone has 
the right to own property alone as well 
as in association with others . . . [and] 
. . . No one shall be arbitrarily deprived 
of his property" (Art. 17). However, it 
proved impossible to reach agreement 
on including this right in either the In- 
ternational Covenant on Civil and Politi- 
cal Rights, or the Covenant on Economic, 
Social and Cultural Rights (1966). 

A number of other international 
standards also speak to the property 
issue. The Women's Convention (i.e., 
the Convention on the Elimination of all 
foms of Discrimination against Women, 
or CEDAW) requires States to ensure 
the same rights for wife and husband 
in acquiring, owning, enjoying and 
disposing of property (Art. 16(l)(h)). 
The International Labour Organization 
Convention speaks to the cultures and 
spiritual values of indigenous and 
tribal people with respect to land, in 
particular the collective or communal 
aspects. Specifically, it requires recog- 
nition of ownership and possession 
rights over land traditionally occupied 
(No. 169, art. 13-19). 

At a regional level, the right to prop- 
erty (i.e., the peaceful enjoyment of 
possessions) was included in the Euro- 
pean Convention on Human Rights, spe- 
cifically through the First Protocol 
(1952). However, it specifically pre- 
serves the power of the State ("in the 
public interest") to take certain meas- 
ures with respect to property. Both the 
American Convention on Human Rights, 
and the Afncan Charter on Human and 
Peoples' Rights also contain the right to 
property. These are also subject to re- 
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striction in the interest of society or the 
community. Amongst other things, 
such a restriction allows for nationali- 
zation policies. 

National 

National sovereignty, embodied in 
provisions that the right to property is 
subject to legitimate societal interests, 
ultimately leads to a range of domestic 
variations. These variations are gov- 
erned by domestic legislation that can 
be based on a variety of underlying 
political philosophies. Domestic prop- 
erty rights can be vested in the indi- 
vidual, in the state, in the community, 
and in some cases are also governed by 
religious imperatives (i.e., Sheria law). 

In Kenya, for example, land is sub- 
ject to a variety of laws, many of which 
originated during the colonial period.' 
While there is an explicit policy direc- 
tion and trend towards the private reg- 
istration of land, there are also 
constitutional safeguards for commu- 
nal land t e n ~ r e . ~  This can often lead to 
legislative confusion, including some 
specific inconsistencies. Negotiating 
the legal maze can be further compli- 
cated by a lack of resources and a par- 
ticular political climate (i.e., in which 
elites aim to protect their own inter- 
ests). 

Universal Principles 

How can international principles in- 
form domestic policies within this con- 
text? It is important to underscore and 
promote universal principles, while 
realizing that there is also a need to 
promote certain principles at a na- 
tional level. The following should be 
considered: 

clear legal protection for access or 
ownership, as individuals or as 
communities; 
restoration to rightful owners, or 
adequate compensation, particu- 
larly after dispossession (by the 
State or by others); 
within both of these contexts, en- 
sure equality of opportunities and 
access for vulnerable groups, in- 
cluding women, peasant farmers, 
pastoralists, etc. 

The Context of Displacement 

Practical Considerations 
Displaced people and refugees tend to 
lose much of their property when 
forced to flee. Apart from land itself, 
this can include crops and livestock, 
homes and shelters, and other per- 
sonal belongings. Property is often 
destroyed, confiscated or stolen, par- 
ticularly so in the context of armed 
conflict. 

Within countries of asylum, these 
items are provided by the host govern- 
ment or the international community. 
Access to land is controlled by the host 
country. The government determines 
which land is to be used for refugees. 
The amount of land made available 
will determine whether there are suffi- 
cient opportunities for farming and 
grazing, and will ultimately affect the 
degree of self-sufficiency. 

Difficulties arise when displaced 
persons (including refugees) return to 
their homes and find their property 
used and occupied by others. Not only 
is this an obstacle to return in the first 
instance, but it raises broader issues of 
reconciliation, and specific issues of 
restitution. How is the right to prop- 
erty claimed in this context, par- 
ticularly through restitution or 
compensation? 

The United Nations High Commis- 
sioner for Refugees (UNHCR) (1996a) 
lists access to land as one of the pri- 
mary constraints to voluntary repa- 
triation. Land is particularly pertinent 
for returnees from rural and agrarian 
communities, but has often been taken 
over by other displaced persons. It is 
important to know the policies of local 
andnational authorities in this context. 
For example, the Government might 
make land available for returnees, ei- 
ther near their original communities or 
further afield. On the other hand, it 
might oppose settlement in certain ar- 
eas for political reasons. In Cambodia, 
returnees were given a choice between 
land in a particular location or a cash 
grant; apparently 95 percent chose 
cash and then settled with relatives in 
other areas. 

As part of its repatriation pro- 
gramme, the UNHCR develops Quick 
Impact Projects (QIPS) for providing 
reintegration assistance within coun- 
tries of origin. In formulating these, a 
specific considerationis whether prob- 
lems of accessibility to peasant farm- 
ing land will be encountered. Matters 
to look for include present conditions 
of land occupancy and ownership 
policy (UNHCR 1994). 

Reintegration is frequently im- 
peded by limited access to land, ac- 
cording to a joint UNHCR and the 
United Nations Development Pro- 
gram (UNDP) review of the rebuilding 
process in Central America (UNHCR 
1995). The review suggests that UNDP 
should have a clear understanding 
about what it can do in this regard, al- 
though both agencies obviously have 
an interest in addressing the problem. 
Suggested activities include the estab- 
lishment of a land register system, a 
system for issuing land titles, and land 
reform institutes. 

These formal systems tend to be 
underdeveloped in many regions of 
the world.3 During armed conflict, and 
subsequent reconstruction, domestic 
legal systems tend to be even more 
dysfunctional. Whether they should be 
revitalized or reformed is an important 
consideration for international agen- 
cies. Not only is it a long term process, 
but it touches on issues of national sov- 
ereignty and policy. Courts, and other 
systems for dispute resolution, arenec- 
essary to create an environment that 
encourages return and deals with po- 
tential conflict after return. Apart from 
official assistance at the national level 
to rebuild the judicial system, efforts 
can be made at a local level to create 
informal or traditional mechanisms 
that build on local knowledge and ex- 
perience. These could be particularly 
useful for assisting with disputes re- 
lated to land, as well as questions of 
restitution or compensation. 

Another consideration for agencies 
and NGOs is whether to become in- 
volved in acquiring or leasing land on 
behalf of displaced persons. This could 
provide a short-term solution when 
restitution or compensation is not im- 
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mediately forthcoming (i.e., subject to 
dispute), or when the Govemment is 
not facilitating access to land. 

Legal Considerations 
International legal instruments pro- 
vide some protection in situations of 
armed conflict. When they are internal, 
Protocol I1 of the Geneva Conventions 
(1949) protects personal property of 
displaced persons from theft and van- 
dalism, and prohibits the destruction 
and removal of "indispensable" mat- 
ters such as food, crops, livestock, and 
drinking water. When the conflicts are 
between States, certain provisions in 
the Geneva Conventions and the Hague 
Regulations (1907) apply. For example, 
they provide protection for dwellings 
or buildings which are undefended, 
they prohibit destruction of property 
(real and personal), and prohibit the 
confiscation of private property. On 
the other hand, property can be "requi- 
sitioned" for the needs of the occupy- 
ing force, and exceptions are allowed 
for "military necessity', (Deng 1995, 
276-78). 

There is increasing recognition of 
the right to restitution at the interna- 
tional level. The rules of the War 
Crimes Tribunal for the former Yugo- 
slavia allow for the award of restitu- 
tion of property, or its proceeds, to 
victims (Art. 105). The Inter-American 
Commission on Human Rights has 
recommended that compensation be 
given to returning IDPs for loss of 
property, including homes, crops, and 
livestock. The World Bank suggests 
there should be full compensation for 
people involuntarily displaced as a re- 
sult of development projects that give 
rise to "severe" economic, social and 
environmental problems (Operational 
Directive on Involuntary Resettle- 
ment). 

Most importantly, the domestic 
laws of States affected by displacement 
need to be examined on an individual 
basis to determine the extent of prop- 
erty protection. Specifically, they 
might address the right to property, 
and the issue of restitution or compen- 
sation. 

Case Studies 

Mozambique 
Land has long been a source of conflict 
in Mozambique, and its relation to re- 
turning refugees was highlighted in a 
recent report by the Lawyers Commit- 
tee for Human Rights (1995). Both the 
liberation struggle with Portugal and 
the more recent civil war have been 
struggles over differing concepts of 
land ownership and control (the 
former in a colonial context and the 
latter in a socialist context). In the re- 
cent and current context of repatria- 
tion, access to land is a crucial issue 
since the vast majority of refugees and 
displaced were peasant farmers. 

The General Peace Agreement in- 
cluded provisions that guaranteed res- 
titution of property which was owned 
and still in existence, as well as the 
right to take legal action to secure the 
return of property. However, since 
land in Mozambique is vested in the 
state, this does not practically apply to 
land (the state assigns "use" to indi- 
viduals). 

More importantly, the Memorandum 
of Understanding between the Govern- 
ment and UNHCR stated that, "The 
Government shall ensure that return- 
ees have access to land for settlement 
and use, in accordance with Mozam- 
bique law." How are such provisions 
ultimately implemented? Disputes are 
inevitable, particularly where land is 
most fertile, where infrastructure is 
most developed and has been re- 
paired, and near borders where there 
has been a regular flow of people. (On 
the other hand, the people of Mozam- 
bique are all too familiar with displace- 
ment, through the liberation and civil 
wars, as well as drought and famine. 
Lessons could probably be learned 
from past experience with settling dis- 
putes in the context of displacement.) 

The problem in Mozambique, as in 
most countries which had a colonial 
history, is that the notion of traditional 
authorities is complex. The colonial 
powers imposed one type of system, 
the independence government an- 
other, with opposition groups during 
a conflict perhaps installing yet an- 

other within areas of their control. In 
other situations, communities might 
have maintained more traditional sys- 
tems based on bloodline chiefs. A 
policy of simply reinstating traditional 
authorities can prove difficult. It may 
be necessary to rely on new forms of 
authority, including those that may 
have been developed by communities 
while in the country of asylum, or 
while displaced within their own 
country. 

Specific problems that have been 
encountered in Mozambique include 
the assignment of land titles to foreign 
interests, including multinational 
companies and ex-colonists. Land al- 
located in this manner is sometimes 
that which had been abandoned by 
displaced people. In other cases, re- 
turning refugees and others have not 
always known about legal procedures 
and how to pursue their claims. Some 
have faced bureaucratic obstruction. 
In effect, obstacles which may already 
exist in many countries are merely ex- 
acerbated in the context of displace- 
ment. 

Bosnia 
Bosnia and the former Yugoslavia of- 
fer a good example of post-conflict 
challenges related to property. The in- 
ternational community, through the 
Office of the High Representative pur- 
suant to the Dayton Peace Agreement, 
has created the Commission for Real 
Property Claims of Displaced Persons 
and Refugees. At the national level, 
there is legislation which exists and is 
being interpreted by the courts. Also at 
the national (or community) level, 
there are other informal processes at 
work. 

The Property Commission 
The Property Commission started on 
20 March, 1996. It has nine members: 
three appointed by the European 
Court of Human Rights, four by the 
Federation of Bosnia and Herzegovina 
and two appointed by the Republika 
Srpska. It is meant to adjudicate claims 
for return of property or compensation 
for dispossession. Annex 7 of the 
Dayton Agreement gives the Commis- 
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sion power to "promulgate such rules 
and regulations . . . as may be necessary 
to carry out its functions." In doing so, 
it is required to consider domestic laws 
on property rights. Initially, much 
faith seems to have been placed in the 
Commission, and its basic aim was 
meant to be confidence building. Over 
20,000 claims have been filed with the 
Commission since it was created. 

However, reports indicate that their 
decisions have been delayed by a 
number of factors. They have been 
chronically underfunded, and suggest 
that their funds will run out in June this 
year (they have reported that they 
need $6 million to function through 
1997). One practical effect of this has 
been the inability to obtain specially 
treated and prepared paper for issuing 
written certificates in order to avoid 
counterfeiting. Further, the Commis- 
sion has been accused of avoiding po- 
litically sensitive issues concerning 
tenancy rights, evictions, and war time 
legislation, and has proven unwilling 
to stand up to existing authorities 
(Forced Migrations Projects 1997a, 
199%). In short, it has been a disap- 
pointment. 

The Judicial Process 

The judicial process appears to be func- 
tioning in many parts of Bosnia, albeit 
in a limited way. Problems, which 
have arisen, relate to the nature of ex- 
isting legislation, the independence of 
the judiciary, and the lack of enforce- 
ment of court orders. 

Existing legislation is problematic in 
anumber of ways. Firstly, there is some 
inconsistency between different legal 
enactments. Secondly, there were 
some that were enacted during the 
conflict, and now create discrimina- 
tory obstacles to return (i.e. original 
rights have been lost, sometimes being 
superseded by temporary rights). Fi- 
nally, there is some relevant legislation 
and documentation that is unknown 
and difficult to ascertain (Forced Mi- 
gration Projects 1996a). 

Regarding independence of the ju- 
diciary, there have been some concerns 
expressed about the lack of transpar- 
ency in the selection process for judges 

by the Sarajevo Cantonal Assembly. In 
a recent decision, fourteen of 37 Can- 
tonal Court judges were not re-elected, 
and fifteen of 41 municipal judges 
were not reappointed. Apparently no 
explanation or advance notice was 
given and all apparently had substan- 
tial professional experience (Office of 
the High Representative [OHR] 1997). 

Even when favourable court rulings 
are obtained, they are not being 
obeyed. Following the expulsions of 
Muslims and Croats from Banja Luka 
in 1995 (ostensibly to accommodate 
the influx of Serb refugees expelled 
from Krajina) most of the evicted filed 
claims in local courts. Approximately 
forty have won their cases. However, 
local police have ignored court deci- 
sions, even when ordered repeatedly 
to execute them. The OHR (Human 
Rights Coordination Office) reported 
that none of the 25 reinstatements 
scheduled for April went ahead. They 
blamed the lack of action on the failure 
of local police to show up at the prop- 
erties and enforce court orders (Forced 
Migration Projects 1997~). Evictions 
continue to take place all over Bosnia, 
by all three ethnic groups. 

The positive aspect of this is the fact 
that some people have been able to 
access the courts to obtain favourable 
rulings relating to their property. 

Other Processes 

There are anurnber of initiatives which 
can potentially have a "political" im- 
pact. These include the Office of the 
High Representative (who has created 
a Sub-committee on Property), the 
Ombudsman of the Federation of 
Bosnia and Herzegovina, the FMPrs 
Legal Policy Task Force, which is made 
up of lawyers from the region and in- 
ternationalexperts, etc. These have the 
potential for taking up matters at a 
political level, such as applying direct 
pressure on Bosnian politicians. How- 
ever, this kind of advocacy is obviously 
ad hoc and time-consuming. 

Other efforts might consist of legal 
education and legal assistance for 
court actions. Both of these are limited 
by the fact noted above that people 
have actually been able to access the 

courts to obtain rulings. The problem 
rather has been one of enforcement. 
Because of this, more efforts could be 
put into mobilizing civil action for en- 
forcing court orders, or acquiring/ 
buying property for redistribution. 

Nicaragua 
The case of Nicaragua is obviously dif- 
ferent from that of Bosnia, the former 
being a conflict largely of ideology and 
the latter largely one of ethnicity. 
Nonetheless, there are parallels. 

The Follow-up Commission 

In 1995, five years after the Chamorro 
government was elected to replace the 
Sandinistas, property was still a much 
disputed topic. In July 1995, a two-day 
conference sponsored by the UNDP 
and the Carter Center brought to- 
gether participants from all sides of the 
issue in what proved to be an atmos- 
phere of respect and constructive 
problem-solving. The conference 
brought together over seventy people 
representing the cabinet, the National 
Assembly, leaders of the major politi- 
cal parties, members of the Supreme 
Court, leaders of organizations repre- 
senting former property owners, 
present occupants, workers, ex-com- 
batants, and some outside observers 
(i.e., diplomats, international financial 
institutions). The key issues related to 
effective compensation and follow-up. 
Regarding the former, options agreed 
to included the proposed sale of at least 
40 percent of the Nicaraguan tel- 
ephone company to raise part of the 
necessary funds, along with other ini- 
tiatives such as lotteries and interna- 
tional assistance. Regarding the latter, 
a Follow-up Commission was created 
involving government, legislative and 
civil society representatives (which 
were to complete their work within 3 
months). 

The Judicial Process 

Part of the discussion process was to 
agree to the need for 5 new courts, 2 
within the capital Managua and 3 out- 
side, to deal with the thousands of 
cases expected to go to litigation 
(UNDP has provided funding for these 
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courts). Other suggestions included 
the appointment and training of quasi- 
judicial officers (law clerks, lawyers) 
to facilitate case processing, thus free- 
ing the judges to actually make deci- 
sions. 

There has been some disagreement 
over the need for new legislation. As 
with Bosnia, much helpful legislation 
existed, although there was a need to 
deal with contradictory and discrimi- 
natory legislation. It was easier to ob- 
tain agreement on legislation relating 
to small holdings, especially as part of 
an overall policy of agrarian and urban 
reform. It has not been as easy to obtain 
agreement over larger properties and 
houses, and the amount and form of 
compensation. 

Other Processes 
A 1995 Report prepared for the UNDP 
by the Carter Center recommended a 
2-track approach for resolving prop- 
erty disputes and stimulating the long- 
term growth of peaceful dispute 
resolution in Nicaraguan society 
(Carter Center 1995a). First, they rec- 
ommended an Ombudsman's Office 
for handling complaints. In particular, 
they would provide information to 
claimants (of property rights), assist 
them through the maze of administra- 
tive offices, and refer some cases to 
mediation services. This purpose 
would be to reduce the burden on the 
courts and produce faster resolution of 
cases. 

Secondly, the Report recommended 
the development of an "independent, 
non-profit non-governmental organi- 
zation" dedicated to conflict resolu- 
tion. Such an NGO would develop a 
panel of mediators as well as staff to 
monitor court dockets and encourage 
people to use mediation. Judges would 
also be able to refer cases to mediation. 
The purpose would be 3-fold: reduce 
the work of the courts and speed up 
resolution in the short-term; provide 
training to mediation groups in the 
medium-term; and provide a basis for 
alternative dispute resolution mecha- 
nisms in the long-term. 

In order to ensure both impartiality 
and training (and avoid politicization) 

there would need to be collaboration 
between established and respected in- 
stitutions. In the short-term, mediation 
efforts by existing groups could be 
encouraged and supported with train- 
ing. 

Although there has been some diffi- 
culty in following through with these 
recommendations, the current govern- 
ment is apparently trying to revive and 
restructure the concept of a mediation 
centre, with the assistance of the 
UNDP. 

Alternative Dispute Resolution 
(ADR) 

For a variety of reasons, both legal and 
practical, many people would likely 
settle for a "non-formal" resolution to 
disputes relating to property. For ex- 
ample, there seems to be a growing 
informal market in property and land 
in many post conflict settings, espe- 
cially when the formal system does not 
meet expectation. There is clearly a 
trend in many Western countries to 
develop alternative systems for dis- 
pute resolution in industrial, labour, 
family and other legal fields. In deter- 
mining the appropriateness of ADR 
models for situations of conflict or post 
conflict, there are a number of consid- 
erations. 

Are there components of society 
which support ADR? This is irnpor- 
tant for ensuring that there is a 
motivation to use it, because it is 
perceived to be an effective alterna- 
tive. Amongst other things, the so- 
ciety must be willing to use 
consensual approaches to dispute 
resolution and perceive them to be 
impartial. 
Are there laws which require or al- 
low ADR? These laws will ensure 
that decisions reached can be sup- 
ported and enforced if necessary. 
For example, laws regarding arbi- 
tration usually allow courts to en- 
force decisions that are made. On 
the other hand, is it appropriate to 
provide a legislative framework for 
such a system, or allow informal 
systems to develop on a voluntary 
basis. 

Are there existing efforts, and is 
there existing capacity, to develop 
ADR? In particular, there must be a 
knowledge of the process, and a 
capacity for training. Training 
models may be brought in from 
outside, or they may be based on 
traditional models, or they may 
need to be a combination of models. 
There must be broad based conflict 
management training. 

Comments 

a) The property issue must be placed 
within the broader context of sus- 
tainable development. Resolving 
disputes will be necessary to ensure 
the requisite stability for economic 
recovery and investment. For many 
people, land is the "means of pro- 
duction," and the rebuilding and 
continued development of a society 
is dependant on people accessing 
and using it. 

b) There is an urgency to resolving 
property disputes, in that they re- 
main an ongoing source of poten- 
tial conflict. At the same time, 
creating the necessary consensus 
and institutions takes time. 

c) Although there are clear gaps 
within the legal systems of many 
countries, and laws are often vague, 
unclear, contradictory or discrimi- 
natory, the main property problem 
is one of enforcement. This is espe- 
cially important, for example, 
when international peace agree- 
ments turn over dispute settlement 
to the "application of domestic leg- 
islation." Such legislation is only as 
effective as the ability to enforce it. 

d) Legal education must take place 
concurrently with the rebuilding of 
judicial institutions. Making peo- 
ple aware of their legal rights im- 
plies that there must be effective 
legal institutions to which they can 
turn to for assistance. 

e) Alternative dispute resolution 
mechanisms must be created-i- 
ther new ones, or based on tradi- 
tional mediation. People will often 
create informal property markets 
when the formal structures do not 
appear to work. 
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Compensation must be a primary 
consideration, given that many 
people will not be able to get their 
land back (it is impossible to restore 
things to their previous state). The 
nature and amount of compensa- 
tion must be dealt with. 
Agencies must give more consid- 
eration to what processes they can 
be involved in. 

Notes 
1. Apart from the Constitution itself there 

are the following statutes: Registered 
Land Act, Land Titles Act, Government 
Lands Act, Registration of Titles Act, Reg- 
istration of Documents Act, Land Control 
Act, Land Consolidation Act, Land Adju- 
dication Act, Land (Group Representa- 
tives) Act. 

2. See generally, Lenaola, Jenner and 
Wichert, "Land tenure in pastoral lands," 
in In Land We Trust: Environment, Private 
Property and Constitutional Change, edited 
by Juma and Ojwang (Initiatives Publish- 

ers, Nairobi and Zed Books, London, 
1996). 

3. Including a lack of effective administra- 
tive machinery for implementing existing 
legal statutes. 
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The Role of Land Conflict and Land Conflict Resolution in a Peace 
Process: Mozambique's Return to Agriculture 

Abstract 

The massive return and reintegration of 
refugees and displaced persons in Mo- 
zambique (the largest in the histoy of 
Afrzca) has pushed land tenure issues to 
the fore in the county's peace process. 
While land re-access for the six million 
dislocatees is critical for food, security 
and political stability, conflict over land 
resources has become a primary concern 
of the government and both the regional 
and international community partici- 
pa ting in Mozambique's recovery. 
Based on data recently collected over a 
year-and-a-half in Mozambique, this 
paper will look at the problema tic issues 
of land access, land conflict, and land 
conflict resolution emerging from the 
recent 16 year war, and highlight the 
role of organiza tions from the national 
to the international, in land conflict 
resolution. 

Le retour massyet la rkintkgration des 
r@giks et des personnes dkplackes au 
Mozambique (la plus vaste entreprise 
de rkintkgration de toute l'histoire de 
ltAfrzque) a mis la question de la pro- 
priktk terrienne au centre du processus 
de paix dans ce pays. Alors que l'acc2s 
renouvelk d la terre apparait crucial 
pour les six millions de personnes 
relocaliskes pour des raisons alimen- 
taires, de skcuritk, et de stabilitk politi- 
que, les conj7its en mati2re de ressources 
terriennes sont devenus la principale 
inquiktude du gouvernement et des 
communautt% rtgionales et internatio- 
nales impliqukes dans la reconstruction 
du Mozambique. S'appuyant sur des 
donnkes colligkes sur le terrain lors d'un 
sqour d'un an et demi au Mozambique, 
le prksent article ttudie la question pro- 

p - - -  

Jon D. Unruh, Ph.D., is Instructor in the Ofice of 
Arid Lands Studies, Arizona Remote Sensing 
Center, University ofAriwna, Tuscon, USA. 

Jon D. Unruh 

blhatique de lfacc2s d la terre, des con- 
tentieux fonciers, et de leur rksolution, 
suite d la rkcente guerre de 16 ans. Sera 
mis en relief le r6le des organisations 
na tionales et in tema tionales duns la 
risolu tion des con ten tieux fonciers. 

Peace Making and Conflict 
Management 

New Directions Sought 

The 1992 US. and then UN interven- 
tion in Somalia and the failure of the 
overall effort to effectively initiate a 
peace process has become a turning 
point that has led policy makers and 
analysts to rethink approaches to 
peace making and conflict manage- 
ment in general (Oakley 1995; Crocker 
1995). 

As the forces that contribute to 
armed conflict within countries merge 
with geopolitical and geoeconomic re- 
alities, and become interpreted in a 
larger context than the nation or the 
region, conventional top-down ap- 
proaches for peace making-tools de- 
veloped for conflict resolution 
between countries-are proving inef- 
fective. These tools are inept at ad- 
dressing the underlying forces that 
provide a foundation for conflict or a 
return to conflict (Homer-Dixon 1990; 
Chopra 1996). At a recent meeting of 
the UN's Special Political and 
Decolonization Committee, it was de- 
termined that UN Peace Keeping mis- 
sions needed to address underlying 
social and economic causes of tension 
and war as part of peace keeping 
(Willett 1995). Without such an ap- 
proach, "peace keeping operations 
cannot hope to establish the conditions 
necessary for establishing peace and 
stability and thus are prone to failure" 
(Willett 1995). 

There is increasing recognition that 
in developing country agrarian situa- 
tions, customary and local ways of in- 

teraction in areas such as access to and 
use of resources need to be identified 
within the sociocultural and 
agroecological contexts of countries 
prone to and recovering from war, and 
be incorporated into conventional ap- 
proaches to peace making (Cohen 
1995; Sisk 1995; Unruh 1995). There are 
indications that if such customary fea- 
tures are identified, recognized, and 
supported as assets in the larger set- 
ting of conflict resolution and peace 
making on a national and sub-national 
level, they can become powerful tools 
in a peace process (Chopra 1996; Horn 
of Africa Bulletin 1996; Lund 1996). 

Following armed conflict, the large- 
scale return of dislocatees and their 
attempt at reintegration into agricul- 
tural pursuits is a problematic aspect 
of recovery, with great potential for 
renewed instability via intense compe- 
tition for what in many cases are lim- 
ited agronomic resources which can 
quickly be brought into food produc- 
tion (Unruh 1995). This article consid- 
ers the role of land tenure dispute 
resolution within the wider context of 
a peace process, and then looks at Mo- 
zambique's own return to agriculture 
after 16 years of civil war. 

Return and the Role of Critical 
Resources 

As time begins to convince refugees, 
internally dislocated populations, and 
those interested in larger commercial 
ventures that a peace effort will hold- 
as repeated attempts at cease-fires, 
peace treaties, and elections frequently 
do not-these communities then at- 
tempt to return to "home areas," pro- 
ceed elsewhere, or those who are 
already settled or able to mobilize capi- 
tal begin to invest in long-term eco- 
nomic strategies. Initial efforts to 
engage in recovery (from household to 
national) for largely agrarian societies 
will drive land and resource tenure 
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problems to the fore over large areas in 
a short time-frame for significantnum- 
bers of people. 

The post-conflict rehabilitation of 
many households, land uses and pro- 
duction systems, as well as regional 
and national food security and 
economy, will rely on access to the ar- 
eas where physical security, cultivable 
land, perennial water, relief assistance, 
and infrastructure are present to- 
gether. These critical resource areas 
will be especially important where 
they exist within or in proximity to less 
usable, accessible, secure, or arable 
zones (Unruh 1995; Scoones 1991; 
Ibrahim 1993). Intense resource com- 
petition in these areas in the early years 
of recovery will occur in an environ- 
ment rife with complicated resource 
tenure disputes, and lacking in func- 
tioning tenure dispute resolution 
mechanisms viewed as legitimate and 
workable by the parties concerned. 
This will occur in a context of recent 
and/or ongoing armed conflict-itself 
highlighting the issue of legitimacy in 
government-such that these areas, 
while crucial to beginning a sustained 
recovery and a nascent peace process, 
can also become locations that spark 
renewed instability (Unruh 1995). 

As well, critical resource areas can 
be key components in the negotiation 
of a peace settlement, these being 
among the first, if not the first areas 
where initial cease-fires are negotiated 
to occur, and thus are crucial to a peace 
settlement (Vines 1996). 

Land Resource Competition 

Post-conflict perception of rights to 
land can originate in different situa- 
tions at different points in time. Exer- 
cising such rights will not happen all at 
once, but over time, as claimants return 
or migrate to destination areas from 
different wartime conditions and loca- 
tions, as well as attempt to take advan- 
tage of the confusion, weakened 
government capacity, and land emp- 
tied by dislocation to establish new 
access rights. 

Some of these claims also represent 
the opportunity for larger-scale com- 
mercial agriculture and other land re- 

source interests to begin to be explored 
and realized, and these can contribute 
much to economic recovery. However 
land resources for this group can be 
accessed in a very different manner 
than that utilized by returning 
dislocatees and already returned 
smallholders attempting to make short 
to long-term agricultural decisions. 
While smallholders gain or regain ac- 
cess to land via local customary tenure 
structures, commercial and large land 
interests gain access to land through 
some remaining portion of the national 
land tenure system that if at all oper- 
able after war, most likely continues in 
a much crippled form. In one way or 
another this latter approach to land 
access usually involves a document of 
some sort, while land allocated accord- 
ing to customary rules usually does not 
carry with it such evidence. What 
emerges then is a situation whereby 
what is left of the state land tenure sys- 
tem that is used to acquire, control, 
dispose of, and defend rights to land 
resources in a post-war period, is pro- 
foundly out of step with the realities of 
reemerging customary social, tenurial, 
and agroecological constructs. While 
variants of such a disconnect operate 
widely in the developing world, and 
especially in Africa, it is most pro- 
nounced, and carries the greatest risk, 
in critical resource areas of countries 
recovering from armed conflict, due to 
the possibility of undoing a tentative 
peace process. This is made still more 
problematic by the temporary (lasting 
years) division of national territory 
into areas under control of an oppo- 
nent group(s) involved in the conflict, 
as part of an ongoing peace process. 

Land Conflicts in an "Out of Step" 
Tenure Context 

Disputes over land resources between 
participants in a national versus cus- 
tomary tenure system, and the inabil- 
ity of the two to connect in terms of 
how such disputes are resolved in 
ways that are viewed as secure and 
legitimate (and therefore respected) by 
participants in both systems, can be a 
very problematic aspect of a peace 
process. The issue of legitimacy is cru- 

cial. Civil conflict is based on the per- 
ception of non-legitimacy in various 
forms. For land dispute resolution to 
work in a context of recent conflict, the 
question of legitimacy becomes para- 
mount, and must be attended to di- 
rectly. The importance of such 
legitimacy in resolving land conflicts 
(including armed conflict explicitly 
over land) is noted in studies on 
Chiapas (Howard and Homer-Dixon 
1995), the Gaza Strip (Kelly and 
Homer-Dixon 1995) and South Africa 
(Percival and Homer-Dixon 1995) and 
generally in civil conflicts (Homer- 
Dixon 1991). 

Disputes over resource access are 
especially problematic during recov- 
ery from a war which dislocates large 
populations because refugees while in 
exile often develop political aware- 
ness, such that upon their return to 
home areas, perceived land tenure in- 
justices can be placed in the context of 
the larger political dynamic (Ek and 
Karadawi 1991; Basok 1994). Resolu- 
tion of land conflicts will be particu- 
larly important when different 
production systems (such as small and 
commercial agriculture) and groups 
from opposing sides in the war focus 
agricultural activities onto the same 
areas. Certain individuals and groups 
have the means to prevent peace from 
returning, and will exercise this option 
if tenure disputes are not resolved in 
ways that are, at the very least, com- 
monly viewed as having a legitimate, 
inclusive, transparent, and fair proce- 
dure (Africa Watch 1993; Unruh 1995). 

Land Dispute Resolution 

The role that land dispute resolution 
mechanisms play in post-war recon- 
ciliation and economic rehabilitation 
should not be underestimated. That 
such resolution happens quickly is 
important to the secure reengagement 
of populations in familiar land' uses, 
agricultural production and food secu- 
rity, and agricultural contributions to 
economic recovery and associated 
trade opportunities. That it happens in 
ways that are seen as transparent and 
equitable by most claimants is impor- 
tant because disenfranchisement of 
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local populations from land rights is 
a major factor contributing to insta- 
bility and resource degradation 
(Hutchinson 1991). 

An important first step in forming 
legitimate, workable land dispute 
resolution mechanisms in a post-war 
context, is state recognition and legiti- 
mization of customary tenure regimes. 
Such state recognition is important for 
two reasons. First, following war, as- 
pects of customary arrangements-al- 
beit in many cases transformed-will 
be reestablished and operational be- 
fore, and perhaps long before, a state 
recovering from conflict is in a position 
to formulate, implement, and enforce a 
national land tenure system backed by 
a workable land law. Such that when 
the latter does occur, both derivation 
and implementation of significant 
parts of a national tenure system will 
be more straightforward, and more 
successful if it incorporates aspects of 
what is already in place. This holds the 
possibility at least of creating fewer 
tenure disputes in the future by build- 
ing on known tenure arrangements, as 
opposed to attempting to introduce 
new tenure rules that can be poorly 
understood at the local level. The sec- 
ond reason is that many small-scale 
resource users will have very little con- 
fidence in a new and unfamiliar land 
tenure system established by a state 
that will almost certainly be viewed as 
fragle, if not suspect, until such a gov- 
ernment proves itself as a legitimate 
avenue to land tenure security. Failure 
to recognize and act on such important 
aspects of a post-war land tenure dy- 
namic will manifest itself in an aggra- 
vation of the disconnect between 
customary and national tenure sys- 
tems, with disputes between the two 
systems operating within the context 
of the still contentious issue of legiti- 
macy and armed conflict. Such a situa- 
tion then resides much more 
proximate to physical confrontation 
than it would otherwise. 

An important part of state recogni- 
tion of customary land tenure systems, 
is legal (state) recognition of custom- 
ary evidence pertaining to land claims 
and land disputes with large land in- 

terests, even though such customary 
evidence will rarely include documen- 
tation. Legal legitimacy given to cus- 
tomary forms of evidence then 
encourages large land interests oper- 
ating within the formal tenure system 
to "cut a deal" with smallholder com- 
munities (e.g., leasing land, roads, 
schools, wells, etc.), in order to avoid 
problematic disputes over land that 
could jeopardize investments and cre- 
ate tenure insecurity for commercial 
leaseholders. 

Characteristics of a Dispute 
Resolution Procedure 

For a tenure construct involving the 
customary and formal systems to func- 
tion in land dispute resolution and 
peace keeping in situations of recovery 
from armed conflict, five characteris- 
tics take on primary importance: 

the construct needs to be able to be 
established quickly; 
it should embrace and engage the 
evolving tenure situation and miti- 
gate emerging problems, as op- 
posed to aggravating these or 
imposing unfamiliar constructs; 
it shouldbe able tomesheasily with 
subsequent realities involving de- 
velopment efforts, and priorities 
and aspirations involving resource 
access, investment at different lev- 
els, export production, and the pas- 
sage of national legislation; 
it should be low cost, with this 
based on a realistic assessment of 
existing formal and customary in- 
stitutions; and 
it should be seen as leeithate. " 

Mozambique 

Background 

Mozambique has produced more refu- 
gees than any other country in Africa 
(USCR 1994). The most recent conflict 
(lasting 16 years) together with a six 
year drought, separated approxi- 
mately six million people from food 
producing activities that covered very 
large areas of productive land. The 
massive return and reintegration of 
refugees and displaced persons in 
Mozambique (the largest in the history 

of Africa) is a phenomenon that could 
not be orchestrated (USCR 1993). The 
UN's International Organization for 
Migration expects to continue its reset- 
tlement activities until the year 2000 
(Lauriciano 1995). 

As the number of dislocated 
equalled approximately 50 percent of 
the national population, the settlement 
of rural refugees back into agricultural 
production systems similar to what 
they once participated in will be criti- 
cal to future food security, political sta- 
bility, and to the reformation of the 
social and land-use foundations upon 
which relevant development agendas 
can be built. However Renamo (the 
insurgency) maintains control over 
large areas under the peace accord, and 
these are only beginning to open to 
outsiders after years of total isolation. 

Land Re-Access and the Peace 
Process in Mozambique 

In a recent study by the UN's Wartorn 
Societies Project for Mozambique, the 
land question was highlighted as one 
of the most significant points of poten- 
tial instability, and a possible 
flashpoint for a return to armed con- 
flict (UNRISD 1996). Alden and 
Simpson (1993) highlight that the land 
access issue in Mozambique in particu- 
lar is likely to become amajor source of 
contention with potentially explosive 
consequences. Galli (1992) states that 
the land question will be the most im- 
portant political question in post-war 
Mozambique, and that if  agriculture 
and peace is to survive, secure land use 
rights for cultivators must be given 
priority and a clear land policy and 
land law that is the guarantor of culti- 
vator rights is needed above all else. It 
is therefore extremely important that 
the country possess recognized, legiti- 
mate judicial mechanisms regarding 
land conflict. 

Problematic land tenure arrange- 
ments have meant that small-scale ag- 
riculture in many areas has not had the 
capacity itself to guarantee the subsist- 
ence of the rural family. The problem is 
further exacerbated by land shortages 
and land mines. Many demobilized 
and dislocated have returned to find 
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their lands occupied by others, result- 
ing in large numbers of land disputes. 
This issue is most frequent and prob- 
lematic in the most fertile (critical re- 
source) areas, where elites from 
Maputo, wealthy South Africans and 
Zimbabweans, and a host other larger 
land interests have claimed land. 

Tanner and Monnerat (1995), and 
Willett (1995), reviewing a number of 
recent studies on Mozambique, found 
that there is a direct correlation be- 
tween the number of land conflicts, 
and locations where fertile soil, peren- 
nial water, infrastructure, and market 
access, are present together; these be- 
ing areas of high population density as 
a result of the war (also World Bank 
1994; Hanlon 1995). Especially prob- 
lematic in these critical resource 
locations are disputes between small- 
holders operating within reestablish- 
ing customary tenure systems, and 
larger land interests utilizing the na- 
tional tenure system to gain access to 
land. Several researchers state that 
conflicts between participants in cus- 
tomary and the national tenure system 
in Mozambique are very serious and 
will likely intensify (McGregor 1995; 
MOA/MSU 199413; Bawa 1996; 
UNHCR 1996). 

Reintegration and Land Access 
For Local Communities 
While many agriculturalists have been 
able to relocate or return to areas of 
origin to resume farming and livestock 
raising, significant numbers continue 
to move from place to place, depend- 
ing on land availability. Large areas of 
agricultural land remain uninhabit- 
able or problematic due to land mines 
and control by Renamo. Further com- 
plicating land access, are large-scale 
recovery efforts by the international 
development community to rehabili- 
tate whole agricultural sectors, such as 
cashew and livestock production. 
These efforts involve, in these cases, 
free or greatly subsidized saplings and 
animals which then need to be con- 
nected to the landscape in someway- 
and are frequently used to claim land. 

As recovery progresses and retum- 
ees attempt to restart agricultural pro- 

duction, in any one area there may be 
several persons or entities claiming 
land access, especially in the better, or 
critical resource areas. These include: 
1) descendants of the original popula- 

tion which was expelled during the 
colonial era; 

2) people who received parcels from 
the local administration after inde- 
pendence and during the war; 

3) dislocated persons who abandoned 
their lands and are now returning; 

4) people occupying land they found 
to be abandoned during the war; 

5) former land owners from the colo- 
nial period; 

6) concessions given by state agen- 
cies; 

7) state collectives dating from the 
early independence Frelimo (gov- 
ernment) era; 

8) speculators and others who use the 
present fluid land tenure situation 
to acquire resources; and 

9) ex-combatants and current officials 
of both Frelimo and Renamo as part 
of the peace agreement (officially or 
unofficially). 

For Large Land Interests 
Reintegration of dislocated popula- 
tions is especially problematic in criti- 
cal resource areas where aggressive 
land acquisition of various kinds are 
underway by large land interests using 
the state system. In themost agronomi- 
cally endowed areas, overlapping and 
conflicting claims and concessions to 
land are being granted (legally and 
extra-legally) at different ministries, 
agencies, and levels of government 
with no coordination, and usually on 
land already occupied by smallholder 
communities (Carrilho 1994). The na- 
tional tenure system presently oper- 
ates in an extremely debilitated form, 
with a very poorly functioning, and 
poorly coordinated land titling proce- 
dure, a lack of a central institution for 
adjudicating overlapping claims (even 
within the national tenure system), 
and virtually no capacity for enforce- 
ment; with, again, the added jurisdic- 
tional problem of areas still under 
Renamo control. And international 
development activities are concen- 

trated in the most agronomically pro- 
ductive and accessible areas, as these 
are the locations where results can be 
quickly and most easily realized (Levy 
1996; USAID 1995). 

Likewise donor supported recovery 
of trading, transportation, and market- 
ing of agricultural production, further 
encourages acquisition of the agro- 
nomically valuable and most easily 
accessible land. And an assumption 
that pending constitutional reform 
will have Mozambique switch from a 
policy of state, to private ownership of 
land, has led many large land interests 
to acquire land in the best areas for 
speculative purposes. At least nine 
million hectares of land, by conserva- 
tive estimate, have been awarded by 
the government in concessions involv- 
ing farming, hunting, tourism, and 
mining activities (Moll 1996). Practi- 
cally all these concessions include 
settlements of smallholders, who pres- 
ently are not part of government land 
allocation decisions and who do not 
enjoy rights of consultation or veto 
over allocations (Myers 1994; Moll 
1996). These nine million hectares oc- 
cupy the highest quality land of the 35 
million hectares of arable land in the 
country, including all the major river 
basins and land near infrastructure 
and towns (Moll 1996). This has gener- 
ated large-scale conflict between 
smallholders and concession holders, 
with violent confrontation becoming 
more common (Moll 1996; UNHCR 
1996). 

Confusion in Land Rights 

Legally all land continues to belong to 
the state in Mozambique. But with lim- 
ited capacity to enforce this, there is 
considerable ambiguity over who ac- 
tually is the "owner" of landholdings. 
As a result, there is a great deal of con- 
fusion over exactly what rights indi- 
viduals, communities and the state 
have. At the same time state ownership 
has given license to land grabs and 
land speculation by civil servants and 
their informal clients-a situation that 
encourages land disputes, and dis- 
credits government legitimacy (Myers 
1994). The inability of the Mozambican 
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state to insert itselfin even a small pro- 
portion of land rights transactions in- 
volving smallholders has created a 
situation wheremost land transactions 
and activity involving land occur out- 
side the domain of the state in a black 
market arrangement, where rules of 
national tenure do not apply. This in- 
vites corruption and conflict, further 
decreasing legitimacy. 

The Need for Tenure Dispute 
Resolution Mechanisms 

Even if the present national tenure 
framework operated perfectly and the 
necessary enforcement capacity ex- 
isted, this would not be able to resolve 
the complicated land conflicts that are 
emerging in post-war Mozambique. 
The central issue is less the lack of a 
surveying service and an official 
agency of coordination and arbitrage, 
than the legitimacy itself of the exist- 
ing services with the competence to 
solve land conflict problems given the 
realities of post-war Mozambique 
(Tanner and Monnerat 1995). While 
recent national political change in 
Mozambique recognizes the legiti- 
macy of local, customary authority 
structures (MOA 1995a), the existing 
land law does not recognize custom- 
ary tenure systems and therefore de- 
nies community access rights to land 
not currently under cultivation. More 
importantly, the land law does not rec- 
ognize as legitimate, customary deci- 
sions that resolve conflicts between 
smallholders. Thus, land incorporated 
in fallow systems, minor forest prod- 
uct extraction, grazing, land otherwise 
held in "common," or areas belonging 
to the community but as yet not allo- 
cated for cultivation according to cus- 
tomary tenure, emerge as being empty, 
and are vulnerable to occupation by 
larger land interests able to get title. 

Present land dispute resolution 
mechanisms employed by the Mozam- 
bican state favour those in possession 
of some form of documentation- 
which nearly all returning and 
reintegrating smallholders do not 
have. A tribunal or judge must make a 
decision based only on the evidence 
presented, While documents pertain- 

ing to land are admissible forms of 
evidence in such a proceeding, oral 
testimony and corroboration are not. 
Thus, based on admissible forms of 
evidence, a judge or tribunal presently 
must make a decision in favour of 
documentation. Such an inequitable, 
and from the perspective of small hold- 
ers, illegitimate arrangement of land 
tenure dispute resolution, operating in 
aggregate, carries serious risks toward 
impoverization, land degradation, ru- 
ral exodus, and instability. Mean- 
while, the General Peace Accord 
between Renamo and Frelimo states 
that, "Mozambican refugees and dis- 
placed persons shall be guaranteed 
restitution of property owned by them 
which is still in existence and the right 
to take legal action to secure the return 
of such property from individuals in 
possession of it" (African-European 
Institute 1993). The recently revised 
land policy for Mozambique, which 
lays the groundwork for subsequent 
revision of the land law, makes this 
explicit for small-scale agriculturalists 
(MOA 1995). However, in addition to 
there being layers of superimposed 
claims made at different dates, the dis- 
location problem together with the re- 
cent war and the lack of state authority, 
creates a situation where the backing 
to such claims will be extremely vari- 
able. Strategies to deal with this com- 
plexity must be derived carefully. 

Land Policy Refow in 
Mozambique 

There is general agreement within the 
govenunent and donor co~munity in 
Mozambique that a new land law is an 
exceedingly important goal, and that 
there presently exists a window of op- 
portunity to make substantial progress 
toward significant policy reform. The 
Minister of Agriculture has made land 
issues and a new land law a priority. 

With support from the donor com- 
munity, the government of Mozam- 
bique is presently seeking to revise the 
current land law to more effectively 
address problems, and reflect the ten- 
ure situation emerging in the post-war 
period. Land conflict resolution is one 
of the primary objectives of this land 

policy reform. The Inter-Ministerial 
Land Commission plans to have a re- 
vised land law ready to submit to 
Mozambican Parliament in 1997 as 
part of a National Land Program. Pre- 
liminary versions of the land law con- 
tain some very positive elements 
regarding customary tenure systems, 
especially when compared to legisla- 
tion in other SADC countries (Negrao 
1996). Within this context, land tenure 
conflict resolution that is viewed as 
legitimate by all interests becomes im- 
portant to the real success of a new land 
law and land policy reform. A number 
of donors are waiting to see what kind 
of land law is passed by Mozambican 
parliament before deciding what kind 
(if any) agricultural and recovery 
projects and programs to fund. 
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Conflicts for Land and Territory: An Analysis of ~nternal Migration 
in the Rural Areas of Colombia 

Flor Edilma Osorio PCrez 

Abstract 

This article compiles some elements of 
analysis on the problems of displace- 
ment of the rural population in Colom- 
bia. To that end, we gathered 
quantitative and testimonial data and 
articulated perspectives at national1 
and local2 levels. Four aspects are dis- 
cussed: conflicts for land and territory, 
some characteristics of the displaced 
population, the uncertainty of the alter- 
natives and the government presence 
and role. 

Cet articleproc2de h la compila tion d'un 
certain nombre d'klkments d'analyse 
concernant le problhe du diplacement 
des populations rurales en Colombie. 
Dans ce but spkcifique, nous avons 
rkuni des donnkes quantitatives et des 
thoignages en articulant les perspec- 
tive aux niveaux national et local. Qua- 
tre aspects sont discutks: les conflits 
terriens et tem'toriaux, uncertain nom- 
bre de caracthistiques des populations 
diplackes, le caractere incertain des al- 
ternatives, le rdle et la prksence du gou- 
vmement. 

Dynamics of the Conflict for Land 
and Territory 

Forced displacement in Colombia is a 
historical phenomenon, together with 
armed conflicts, which are half re- 
solved and renewed years later with 
the increased force of retaliation. Many 
of these conflicts, situated within the 
dynamics of the "dirty war," appear to 
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be linked to the fight for political 
power. 

In the first half of this century the 
fight was between the two political 
parties, Liberal and Conservative; later 
on, from the beginning of the 1960s, 
with the intervention of the guerrillas 
of various affiliations; and from the 
beginning of the 1980s, with the rise of 
drug trafficking, new armed players, 
such as hired assassins, paramilitary 
and self-defense groups, enter the 
scene. Alliances are built according to 
interest, and even when they have na- 
tional links, they develop regional 
strategies. All of these have carried on 
with impunity from the authorities 
who are unable to provide equitable 
solutions to the conflicts. 

In addition to political power, the 
armed conflicts have implicated eco- 
nomic interests of regional and local 
players. One of the immediate conse- 
quences of war is the evacuation of 
space by a frightened rural population 
who sell their land at ridiculous prices 
or abandon it in the face of imminent 
threat of death. In this way, the inter- 
nal war has articulated two conflicts 
not yet resolved: territory and land. 
The territorial conflict has to do with 
the control and ownership of strategic 
spaces. Political and economic inter- 
ests converge in this conflict, which 
requires the subordination of the resi- 
dent population by terror. The conflict 
for land is more limited because it fo- 
cuses only on productive physical 
space. The land still constitutes a pres- 
tige factor, power and an investment, 
which maintains and strengthens the 
structure of wealth in the country. 

Although these two conflicts could 
happen independently, they have eas- 
ily superimposed themselves on one 
another. In May, 1996, about 700 fami- 
lies left the rural zone of Batata in the 
direction of Tierralta.3 A displaced 
women from the rural zone of Tierralta 

municipality gave the following expla- 
nation: 

The guerrillas gave the order. The 
paramilitary were sacrificing many 
people. People were letting them- 
selves be killed. People were disap- 
pearing. The guerrillas were also 
killing. This was a change. They were 
burning buses. It turned into a con- 
frontation. And then, from one mo- 
ment to the next came the order that 
everyone must vacate the land, 
within a given period of time. The 
guerilleros did not want to leave the 
land, nor did the paramilitary. In 
situations like this, the one in the 
middle is the peasant. The land thus 
vacated became a battleground for 
the paramilitary and the guerillas. 

However, in addition to the land, 
there are major infrastructures, such as 
highways, the port and a potential 
interoceanic channel tht are part of the 
hidden interests that explain the vio- 
lence in the Uraba Region. 

The interest of the displaced in land 
is manifested in several ways. In the 
case of Tierralta, as one peasant ex- 
plained, "They said to us that they are 
going to buy INCORA, the peasants 
need to give a power of attorney." 
When intermediaries made these of- 
fers, they paid 600,000 to 700,000 (Co- 
lombian) pesos per hectare, not the 
best price, but still possible. 

After checking on these procedures, 
and informing the farmers that this 
might be a trick, the strategy changed. 
Armed men came to let them know 
that they were buying at 40,000 to 
50,000 pesos per hectare. "But, if you 
do not sell, we will buy easily from the 
widowlfl was a common threat, ac- 
cording to a testimony of a local peas- 
ant. 

The registry of 395 families con- 
sulted originates from 13 blocks in the 
municipality, and accounts for about 
12,000 hectares of fertile land, owned 
in many instances without formal 
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ownership titles. Only 20 percent of 
families have returned and there are 
several blocks that are still empty. 

The Urban Displaced: Some 
Characteristics 

Every month in 1995, in Colombia 
about one thousand homes with rural 
ties were forced to leave their homes 
and their work. This means that every 
three out of four families with rural4 
ties were displaced. The same study 
registered that eight of every ten HVR 
displaced had access to land, but only 
six of the ten were owners of land. 
Their parcels of land belong to micro 
and small parcels5 that were for the 
most part abandoned. In a country in 
which 75 percent of the population is 
rural, two out of three displaced peo- 
ple had a rural tie, which exemplifies 
the impact of this phenomenon on the 
rural population. 

For the Tierralta sample, all of the 
displaced depended for their liveli- 
hood on agriculture and cattle-raising, 
which means that many were moti- 
vated to return to renew their agricul- 
tural activities with some seed and 
belongings. Gradually, close to 500 
families returned to Batata, some only 
partially, because they stayed in the 
village rather than their farms because 
of fear. In Batata, where there is a Na- 
tional Military base, the returnees 
formed a Cooperative, CONVIVIR,6 
around which some paramilitary 
groups have been formed. These 
groups have been intimidating the 
population, assassinating peasants 
with list in hand, stealing, threatening 
and raping women. A displaced peas- 
ant of Tierralta described the situation 
succinctly: 

These youngsters came with the dis- 
placed population. Here they did 
everything they could, but they 
couldn't work. Then, they went up to 
see if they could get work in the har- 
vest. There what did they have to 
harvest? There, what they were able 
to achieve was entrance to the coop 
erative CONVIVIR to pick on people 
at night, and to kill them. 

This situation makes the possibility 
of returning remote. Thus, approxi- 

mately 200 families stayed in Tierralta 
and this number continues to increase 
because those who had returned are 
displaced again and again as well by 
people from other municipalities in 
Uraba. According to a displaced peas- 
ant, 

this is an emergency, because people 
are suffering. They are adapting to 
this way of life, but they are not set- 
tled and truly when you do not have 
a place to stay, you are destroyed. 
The people who work in the country, 
those who plant the seeds so we all 
can eat should be welcome, looked 
on with respect, appreciated in the 
village or the town. Today, on the 
contrary they are the most deprived. 

Displacement produces serious 
problems in the home life of each fam- 
ily member, independently of age and 
gender. According to a national study, 
six of every ten children of HVR dis- 
placed are below 15 years of age and 
eight of every ten children are of school 
age, but they can not attend primary 
school. As well, one quarter of the HVR 
displaced have a woman as head of the 
family. For these women the only eco- 
nomic alternative is the informal 
economy in the cities. 

One of the characteristics of rural 
violence is the selectivity of the armed 
players against the leadership of the 
local society. They are the leaders of 
the peasant organizations. This intimi- 
dates and displaces the families. One 
of every ten HVR heads interviewed at 
the national level acknowledge be- 
longing to a social organization before 
their departure. The selective strategy 
dissuades the organizing process in 
rural civil society which, after dis- 
placement, has very little resources to 
organize itself to denounce the situa- 
tion as a flagrant violation of human 
rights, as they face certain poverty. The 
traumatic experiences further dimin- 
ish their political participation. 

The search for resources to survive 
in the city confronts the HVR displaced 
immediately since they are not trained 
to work in jobs beyond agriculture and 
cattle raising. For every ten heads of 
HVR households, two have not had 
any formal education and six have fin- 

ished only primary school or attended 
partial primary school. One of the ten 
has finished high school or attended 
high school without graduating ahd 
only one has technical or higher educa- 
tion. 
"In the country a person does not 

need to know how to read and write, 
but in the city you do," said a displaced 
peasant in Tierralta. 

In the National Survey, of ten HVR 
displaced, four heads of families had 
not received any earnings in the past 
month, three had received the equiva- 
lent of half the minimum7 salary, two 
had received up to half or full mini- 
mum salary, and only one received 
more than a minimum salary. 

The above conditions mark the daily 
life of approximately one million per- 
sons, who have left their land in the 
past eleven years. However, this does 
not really represent the magnitude of 
the problem. The geographical extent 
of the problem involves departures 
from more than 600 municipalities and 
relocation to 100 municipalities, in ad- 
dition to the large cities. What has hap- 
pened in the first quarter of 1997 shows 
a significant increase in this phenom- 
enon, particularly the mass exodus of 
entire populations from one part of the 
country to others or outside the coun- 
try.* 

The National Study registers as the 
cause of displacement, first, paramili- 
tary groups (26%), second, guerrillas 
(21%). However usually people indi- 
cated several armed players, without 
indicating clearly who they were. Usu- 
ally the strategy of the armed groups is 
to identify themselves as belong to a 
different group so as to confuse the 
people. A consensus among the dis- 
placed is that fear is a major factor in 
abandoning their land. 

The Uncertainty of the Alternatives 

While 36 percent of displaced peasants 
in the country, wanted to return to 
their land between 1985 and 1994, in 
1995, only 18 percent of HVR heads of 
household wanted to do so. In fact, 60 
percent preferred to stay in the new 
place of residence. Relocation to an- 
other place was the preferred option 
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for 18 percent of those registered in the 
National Survey. 

Displacement seriously weakens 
the rural tie, because only one of every 
three homes which had access to land 
before will consider returning to it 
now, or considered that the land could 
provide any source of income for the 
family. The National Survey calcu- 
lated that between 70 and 80 percent of 
the displaced population from the 
countryside has totally and defini- 
tively lost its rural ties. Other economic 
alternatives such as micro-industry 
and wage labour were a possibility 
among 30 to 33 percent of the displaced 
population. Any decision, however, 
will depend on real opportunities that 
can be offered to them to solve some of 
the most urgent needs, such as jobs that 
will allow them to recover its own self- 
esteem. 

The alternatives are few and slow to 
come. In Tierralta, for example, the 
Municipal administration were con- 
cerned that if they provided solutions 
in the city many more displaced peo- 
ple would come. As one displaced 
women acknowledged: 

The situation is very difficult, it is 
critical. There are a large number of 
people here, with so many problems, 
unemployment, housing, children 
without school, or if the children are 
admitted, they are expelled shortly 
after because they do not have uni- 
forms, they are not well dressed or 
they do not have the school supplies. 

The roots of the problem are the 
abuse perpetrated by the armed 
groups, legal and illegal, the impunity 
with which they do so, and the lack of 
protection of the civil population. "The 
solution is not easy, because the 
strength of money is one thing, Money 
here is power. I think for those who 
have money, money is God. I think the 
best way to succeed and to have peace 
is to dialogue," said a displaced peas- 
ant woman in Tierralta. 

The Government Presence 
The institutional presence of the gov- 
ernment has been slow, ineffectual, 
insufficient and ambiguous. In spite of 
a historical presence and a recent 

increase in the dimensions of the prob- 
lem in Colombian society, the govern- 
ment did not even recognize the 
displacement situation until 1995. This 
was possible for several reasons: on 
one hand, a permanent pressure by 
NGOs, who were the'first to register 
and attend to the problem; second, the 
Organization of Displaced ~ersons? 
which emerged to claim their rights 
and to denounce the continued and 
outrageous violations. 

Recognition was also possible be- 
cause of a number of studies which 
published information on the situa- 
tion. Particularly important was the 
study done by the Colombian Episco- 
pate,l0 which reported on many na- 
tional and international incidents, 
because it came out of an institution 
with enough credibility. Finally, the 
weight of reality and the resonance 
given in the media made this country's 
drama visible. 

In 1995, the government of Emesto 
Samper promulgated the document 
CONPES No. 2804,'l in which the gov- 
ernment proposed some criteria and 
defined institutional responsibilities to 
deal with the situation. The Office of 
Displaced Persons was opened as part 
of the Human Rights Unit, which is a 
division of the Ministry of the Interior. 
The Ministry of the Interior was called 
before the Ministry of Government. 

In 1997, in the face of international 
pressure, particularly from Europe, 
the First Lady was given the mandate 
to work on this problem. In April, the 
Presidential Council for Displaced was 
formed. All this institutional move- 
ment in a short period of time has been 
mediated by a propagandistic ap- 
proach. In practice, this Office is still 
not fully competent when it comes to 
evaluating effectiveness, resources are 
insufficient, and interventions are of- 
ten opportunistic and inappropriate. 
Furthermore, its power to sanction is 
very limited. The work of the Office 
takes place in an institutional culture 
that it is inefficient and corrupt. Often, 
there isn't any knowledge or commit- 
ment to resolving such a delicate prob- 
lem, where the displaced are easily 
confused with voluntary migrants. 

This year there was another 
CONPES, No. 2994, and in July, Law 
No. 387 was approved which 

adopts measures for the prevention 
of forced displacement, socioeco- 
nomic strategies, protection, consoli- 
dation and stabilization of people 
internally displaced by violence in 
the Republic of Colombia. 

This is a measure which offers op- 
portunities to the displaced popula- 
tion to demand its rights, but there are 
no regulations to facilitate its imple- 
mentation. The law requires the pres- 
ence of the military and police in all 
local, regional and national situations 
to take decisions and pay attention to 
problems. However, due to the irregu- 
larities perpetrated by troops and po- 
lice and their alliance with the 
paratroops, this decision is a serious 
obstacle to the Displaced Services 
Committees being able to offer enough 
security guarantees to the population. 
In the meanwhile, the displacement 
increases by leaps and bounds. 

Conclusion 

Other conflicts and crises in Colombia 
often hide the impact of displacement, 
even thoughmanifested in thenational 
order. The impact is greatest at local 
and regional areas, which is not always 
well reflected in the national percent- 
ages. We make some final remarks 
from both perspectives. 

Displacement is emerging as a ma- 
jor economic crisis in the agricultural 
and cattle-raising sector since it dimin- 
ishes food security in the country. This 
is more noticeable in the household 
and at the local level, with an increase 
in prices and the scarcity of basic foods. 
As well, it is generating great food and 
economic dependency for the dis- 
placed, which has a high cost at the 
economic, cultural and political levels. 
These costs have not been calculated. 

Displacement also leads to a geo- 
graphical reordering that has reached 
critical proportions at the local level. 
The displacement leads to a new rural 
order, with different players that con- 
trol the territory by violent means, in a 
process which concentrates land in a 
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few hands. The personal history of 
many Colombians is marked by fear, 
pain, uprootedness and injustice, 
which repeats cyclically in the family 
history. 

Simultaneously with the rural dis- 
placement, urban slums are estab- 
lished, where at the same time that new 
solidarity networks are built, other re- 
lationships are marked by rejection 
and competition for scarce resources. 
It seems that there is no place for fami- 
lies, because the violence continues to 
grow. Furthermore, intolerance and 
selfishness among the less poor against 
new arrivals, contaminates with the 
violence and poverty and result in in- 
tolerable situations. People said: if they 
are persecuted it is "because they have 
done something wrong." 

In the big cities, even though it is 
easy to hide the arrival of the newcom- 
ers running away from violence, the 
effects of displacement are cumulative 
and, exacerbated by unemployment 
delinquency and misery, become more 
and more difficult to manage. In a 
process of decentralized adjustments 
with serious ambiguities and neo- 
central tendencies, and in an environ- 
ment of violence and private justice, 
there isn't a forum to a debate on civil 
participation because "to survive, you 
have to be silenced." The local devel- 
opment of small and medium size 
municipalities is already fragile in 
their socioeconomic and political dy- 
namics, and they are further threat- 
ened and without protection. How, 
then to develop local and rural devel- 
opment in a constant stage of war? 

The government response is schizo- 
phrenic. On one hand, it wants to be 
seen as a defender of human rights, 
given international pressure, and, on 
the other hand, it makes and reinforces 
statements that increase violation of 
those rights. The potential and the will 
to generate a process of capacity-build- 
ing and a dialogue with armed play- 
ers, is treated as a joke, in a government 
with its own governability, legitimacy 
and credibility crisis. 

On the other hand, services for dis- 
placed show the waste and the high 
cost of war. No budget of governmen- 

tal or non-governmental organization 
has the capacity to respond effectively 
to the immediate demand for services, 
let alone to take specific actions for a 
comprehensive social recovery of this 
population. The country cannot con- 
solidate socioeconomic structures for 
the displaced, and the demand for 
services continues to increase. As the 
situation continues and increases, the 
situation of the displaced continues 
and is aggravated, so that there seems 
to be no end to the problems. 

As the situation evolves, there is a 
need to develop intervention strate- 
gies that analyze how the local realities 
of the displaced form the regional and 
national dynamics of territorial con- 
quest. To back the right of the popula- 
tion and to create dialogue spaces for 
negotiation there is a need to regener- 
ate a framework for strong support 
and political willingness from national 
and international sectors and civil so- 
ciety as a whole. The displaced popu- 
lation continues to reinvent survival 
strategies and trust that the life will 
offer a better future, displaying an 
amazing resistance capacity. 

Notes 
Data are taken from a study done with 
Fabio Lozano, of the Presidential Council 
in Human Rights, as well as from the Sys 
tem of Information for Displaced People, 
SISDES, CODHES, through the National 
Surveys for Displaced Population, July, 
1994 and October, 1995. The 1996 data 
from SISDES have not yet been proc- 
essed, given the many difficulties in pub- 
lic order. 
This information has been collected as 
part of the work done by a team of profes 
sionals from the Javeriana University 
with the displaced population of 
Tierralta. The author is part of this team. 
The above mentioned consultation was a 
contract with the Colombian Institute for 
Agrarian Reform (INCORA). The quota- 
tions in brackets are the testimonies of 
displaced individuals. 
This Municipality has approximately 
70,000 inhabitants, 60 percent from rural 
areas. It is located in the South-Occident 
part of the department of Cordoba, in the 
North of the Country. It is part of the 
Uraba region with which it has main- 
tained a strong sociocultural and eco- 
nomic alliance. 

Homes with rural ties, HVR, were con- 
sidered those who, before displacement, 
had at least one of these three characteris- 
tics: residence in the block, access to land 
and employment, at least one of the 
household members works in agriculture 
and/or cattle raising as either producer 
or labourer. 
The definition of micro and minifundios 
was established according to the Agricul- 
tural Family Unit, UAF, according to the 
agro-ecological conditions of each mu- 
nicipality. 
The security groups legally established to 
support the army with control, informa- 
tion and intelligence. These groups have 
given rise to an intense debate because of 
the evidence of serious violations of hu- 
man rights, with sadistic and cruel strat- 
egies to impose control. No limits exist to 
these cooperatives, to the self-defense 
units or the paratroops. 
For this year the minimum salary was 
120,000 (Colombian) pesos, or approxi- 
mately $120 U.S. 
At the beginning of this year, many fami- 
lies crossed the frontier and settled in 
Panama. They were deported back to 
Colombia, which is a violation of Intema- 
tional Human Rights principles. 
This movement first emerged from leftist 
political groups, like the Patriotic Union, 
which has been one of the most affected, 
with more than 2,000 dead in six years. 
The elimination of the "enemy" was ex- 
tended to all people and groups which 
were perceived as a threat to the tradi- 
tional powers, and included civil organi- 
zations, unions, teachers, journalists, 
judges, health promoters, Catholic reli- 
gion teachers, etc. 

10. The study looked at diplacement from 
1985 and 1994. 

11. Document issued by the National Politi- 
cal Social Council. 
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Refugee Protection as Human Rights Protection: 
International Principles and Practice in India 

Brian Gorlick and Sumbul Rimi Khan 

Abstract 

This article focuses on the relationship 
between international human rights 
standards and refugee protection. The 
foundational status of the Universal 
Declaration of Human Rights and other 
human rights treaties are surveyed in 
light of India's international legal obli- 
gations. The authors argue that inter- 
national human rights law and practice 
have had a significant impact on the 
protection activities of the Ofice of the 
United Nations High Commissionerfor 
Refugees (UNHCR) both in countries 
of asylum, countries of origin and in 
relation to the United Nationsand other 
human rights actors. In this context, 
courts and national human rights insti- 
tutions are important players in safe- 
guarding the rights of refugees. As none 
of the countries of South Asia is party to 
the international refugee instruments 
nor have any of them adopted a national 
refugee law or procedure, the activities 
of the Indian National Human Rights 
Commission stand out as a positive ex- 
ample of national institution expand- 
ing the legal protection of refugees in the 
region. 

Precis 

Cet article porte sur la relation entre 
crittres internationaux en matitre de 
droits humains et protection des rtfu- 
gie's. Les statuts fondateurs de la 
De'claration Universelle des droits de 
1'Homme et d'autres traite's sur les 
droits humains sont analysb h la lu- 
mitre des obligations juridiques 
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internationales de 1'Inde. Les auteurs 
dheloppent une argumentation selon 
laquelle les lois et pratiques intematio- 
nales en matitre de droits humains ont 
un impact significatifsur les activite's 
de protection assure'es par 1'0fice du 
Haut Commissariat des Nations Unies 
aux rtfugie's, autant duns les pays asi- 
les, que duns les pays d'origine, et ce 
duns toute interaction entre les Nations 
Unies et les autres intervenants en ma- 
tikre de droits humains. Duns un tel 
contexte, les tribunaux et les institu- 
tions nationales traitant des droits hu- 
mains sont des acteurs cruciaux en ce 
qui concerne la protection des droits des 
rtfugib. Comme aucun des pays d'Asie 
du Sud n'est engage' duns les grands 
me'canisrnes intemationaux en matitre 
de droit des rt!fugie's, et comme aucun 
d'entre eux n'a adopte' de loi ou proci- 
dure nationale en matitre de droit des 
rtfugits, les activite's de la Commission 
Nationale Indienne des droits de 
1'Homme s'avtrent repre'senter un 
exemple positif d'institution nationale 
assurant le progrts de la protection 16 
gale des re'fugie's duns cette re'gion du 
monde. 

International Human Rights as a 
System of International Law 

Human rights are freedoms which are 
granted equally to all persons without 
distinction. In a sense, human rights 
can be considered universally recog- 
nized standards of  behaviour. The vio- 
lation of  these standards b y  states, or 
other agents, may give rise to situa- 
tions which lead to the creation o f  refu- 
gees. Refugees, b y  definition, are 
victims o f  human rights violations.' 

Viewing the refugee problem in the 
context o f  human rights is clearly rel- 
evant. In fact the origin o f  the interna- 
tional system of  refugee protection, as 
codified in international refugee law, 
grew out o f  concern for the plight o f  
refugees fleeing the troubles of  post- 

war Europe. Regrettably, protecting 
and assisting victims o f  human rights 
violations which result in forced dis- 
placement is as relevant today as it was 
some fifty years ago. However, refu- 
gees are not simply victims of  human 
rights violations as they represent a 
distinct group o f  individuals who are 
without the protection o f  a national 
state. The international system of  refu- 
gee law was adopted in order to re- 
place the protection which is normally 
provided b y  and is the responsibility 
o f  national governments for their citi- 
zens. 

The idea of  developing a system of  
law which protects the human rights 
o f  individuals is also nothing new. 
Many states have been established on 
the basis that individuals have certain 
inherent rights which must be re- 
spected b y  the state. The idea of  estab- 
lishing a system o f  international 
human rights law is a more recent de- 
velopment which has been catalyzed 
through the United Nations. The 1945 
UN Charter proclaims in its Preamble 
that "promoting and encouraging re- 
spect for human rights and for funda- 
mental freedoms for all without 
distinction as to race, sex, language or 
religion" is a primary purpose of  the 
United Nations. Member states o f  the 
UN pledge themselves to take action in 
cooperation with the United Nations 
to achieve this purpose. 

Apart from the UN Charter, the Uni- 
versal Declaration of Human Rights o f  
1948, and the Convention relating to the 
Status of Refugees o f  1951: a number of  
other international human rights 
standards and instruments have been 
developed and adopted b y  member 
states o f  the United Nations. These in- 
clude theInternationa1 Couenant on Civil 
and Political Rights (1966), the Intema- 
tional Covenant on Economic, Social and 
Cultural Rights (1966)-collectively 
known as the International Bill o f  
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Rights-the Convention on the Preven- 
tion and Punishmen t of the Crime of Geno- 
cide (l948), the Convention relating to the 
Status of Stateless Persons (1954), and 
the Convention on the Elimination of 
Racial Discrimination (1965), and the 
Convention on the Elimination of Dis- 
crimina tion against Women (1979). More 
recently, the Convention against Torture 
and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (1984), and the 
Convention on the Rights of the Child 
(1989) have been adopted at the inter- 
national level. 

In addition to the central foun- 
dational status of the Universal Declara- 
tion of Human Rights, more than 189 
states have ratified or adhered to at 
least one (or in the majority of cases 
more) of these international human 
rights treaties, thus establishing bind- 
ing legal obligations of a continuing 
nature. Several South Asian states are 
party to the major human rights con- 
ventions in addition to the 1949 
Geneva Conventions and their 1977 
Additional Protocols governing the 
laws of war. 

Among the international human 
rights treaties, India is party to the two 
international Covenants as well as the 
In tern tional Convention on the Elimina- 
tion of All Forms of Racial Discrimination, 
the Convention on the Rights of the Child, 
and the Convention on the Elimination of 
All Forms of Discrimination Against 
Women. India has also ratified the Con- 
vention on the Political Rights of Women, 
the Convention on the Suppression and 
Punishment of the Crime of Apartheid, the 
Convention on the Non-Applicability of 
Statuto y Limitations to War Crimes and 
Crimes against Humanity, and the Con- 
vention on the Prevention and Punish- 
ment of the Crime of Genocide. Most 
recently, India acceded to the 1984 Con- 
ven tion Against To~ture.~ 

Using "Human Rights" to Enhance 
the Protection of Refugees 

In the international system of human 
rights protection, the grant of asylum 
by a state to persons entitled to invoke 
Article 14 of the Universal Declaration of 
Human Rights cannot be regarded as an 
unfriendly act by another state. Simi- 

larly, and particularly in the post-Cold 
War context, it is widely acknowl- 
edged that international attention to 
human rights violations is not an inter- 
ference in a country's domestic affairs 
but is rather part of routine interna- 
tional diplomacy. Although some 
states will go to great lengths to avoid 
scrutiny or criticism before interna- 
tional human rights bodies, the inter- 
national community has identified a 
need to strengthen and improve appli- 
cation and enforceability of the inter- 
national system of human rights 
protection. This has been realized 
through, for example, the UN-spon- 
sored human rights missions in Cam- 
bodia, El Salvador, Guatemala, Haiti, 
the former Yugoslavia and Rwanda; 
the establishment of international 
criminal tribunals for the former Yu- 
goslavia and Rwanda; and technical 
cooperation in the field of human 
rights with governments and other 
actors. Of course the degree varies, 
ranging from assistance and advice, to 
monitoring and reporting and direct 
protection. 

In its own policies and programs, 
UNHCR has incorporated a number of 
human rights principles. Its protection 
activities in countries of asylum and 
countries of origin include working 
with states in the areas of legal reha- 
bilitation, institution building, law re- 
form and enforcement of the rule of 
law and providing humanitarian as- 
sistance to internally displaced per- 
sons. Increased cooperation with 
international and regional human 
rights mechanisms are also new areas 
of involvement for UNHCR. These 
activities add to an already overbur- 
dened agenda. Some states have ex- 
pressed concern that UNHCR should 
not undertake tasks which go beyond 
its formal mandate. This concern is 
well taken as these more recent activi- 
ties are placing considerable strain on 
UNHCR's limited resources. In this 
context the question of whether 
UNHCR has the capacity and capabil- 
ity to do these tasks must be addressed. 
Despite these apprehensions, in this 
era of downsizing and reform of the 
UN system it seems unlikely that 

UNHCR will be permitted to continue 
its activities along traditional lines. 
Furthermore, "in country" protection 
activities are becoming increasingly 
formalized as part of UNHCR's evolv- 
ing protection mandate.4 

In efforts to prevent refugee flows 
the UN and others, notably NGOs, are 
providing technical assistance to states 
within a general human rights frame- 
work. This includes the promotion of 
human rights standards through the 
training of judges, lawyers, and 
human rights activists; giving sub- 
stance to educational rights by fund- 
ing the construction of new schools in 
war-torn countries; and promoting 
economic rights through comrnunity- 
based projects focused on providing 
assistance to returning refugees. Pro- 
moting enactment and enforceability 
of domestic refugee and human rights 
laws, promotion of national human 
rights institutions, and training of gov- 
ernment authorities, are other preven- 
tion-oriented activities in which the 
UN, governments, and NGOs are in- 
creasingly engaged. 

As part of the development of hu- 
man rights principles through UN 
Conventions, a number of interna- 
tional treaty bodies have been estab- 
lished to investigate violations, 
enforce standards, and assist states in 
implementing their treaty obligations. 
These bodies have the authority to ex- 
amine periodic state party reports re- 
garding implementation of the treaty 
provisions. With the agreement of 
states, some treaty bodies have the 
competence to investigate and decide 
upon individual and inter-state com- 
plaints and undertake field missions in 
order to monitor implementation 
measures. During examination of state 
party reports the committees may pre- 
pare formal conclusions and observa- 
tions on the performance of states in 
complying with international human 
rights law. They may also formulate 
specific recommendations to govern- 
ments. In recent years, some of these 
committees such as the Human Rights 
Committee, the Committee on the 
Rights of the Child, and the Committee 
Against Torture, have regularly raised 
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issues about the treatment of refugees 
by state parties to the respective Con- 
vention~.~ 

The UN human rights machinery 
has paid increasing attention to the 
plight of refugees. This raises aware- 
ness of refugee protection issues 
through promoting legal standards for 
refugees and internally displaced per- 
sons in addition to sharing information 
concerning incidents of violations of 
refugees' rights. Human rights NGOs 
and UNHCR have played key roles in 
educating members of the interna- 
tional and domestic human rights 
communities on the linkages between 
safeguarding human rights and refu- 
gee protection. These initiatives have 
firmly entrenched human rights issues 
in relation to the refugee pr~blem.~ 

National Human Rights Institutions 
and Refugee Protection: 
The Indian Experience 

On a regional basis a number of human 
rights treaties have been adopted. 
These include the European Convention 
for the Protection of Human Rights and 
Fundamental Freedoms (1950), the 
American Convention on Human Rights 
(1969), and the Afican Charter on Hu- 
man and Peoples' Rights (1981). In South 
Asia, despite efforts in this direction, 
no regional human rights framework 
has yet been established. However, 
several Asian states have enacted or 
have expressed their commitment to 
enacting national human rights legis- 
l a t i ~ n . ~  

In the absence of a formal legal 
framework governing the treatment of 
refugees, several South Asian coun- 
tries have chosen to manage influxes 
of refugees through administrative 
decisions rather than through specific 
legislative enactments. This has ad- 
vantages in that it allows for flexibility 
in the granting of asylum. India, for 
example, generously accepts large 
groups of refugees who are fleeing not 
just for reasons relating to persecution, 
but also due to generalized violence as 
is the case of Sri Lankan Tamils. How- 
ever, this does not hold good for all 
groups as certain refugees like Af- 
ghans, Iranians, Iraqis, Somalis, Suda- 

nese, and Myanmarese are not recog- 
nized by the Indian Government. For 
which reason UNHCR has had to in- 
tervene through determining and 
granting refugee status under its man- 
date. 

This differential treatment of refu- 
gees is a fundamental problem. It ne- 
gates the provision of legal rights and 
assistance which would normally be 
granted by an asylum country. More- 
over, it is not clear what legal status or 
rights accrue to a person as a result of 
registration by the government of In- 
dia as a refugee, nor the relationship 
between "refugee" status granted by 
the government and corresponding 
national laws governing the entry and 
stay of  foreigner^.^ 

Although the host of international 
human rights instruments which have 
been ratified by India and other South 
Asian countries may significantly 
strengthen the international regime of 
human rights protection in the region: 
it remains a curiosity that none of the 
South Asian countries have acceded to 
the international refugee instru- 
ments.1° Nor have any of them enacted 
a domestic legal frameworkin the form 
of a refugee or asylum law or determi- 
nation procedure.ll In the absence of a 
domestic legal framework and proce- 
dure, national human rights institu- 
tions and the courts can play an 
important role. 

The 1993 Protection of Human Rights 
Act12 established the Indian National 
Human Rights Commission (NHRC or 
Commission). Under the Act the 
NHRC has a wide range of powers and 
functions. First and foremost, it may 
inquire suo mot0 or on the basis of a 
petition the violation of human rights 
of anyperson.13 Under its authority the 
NHRC can intervene in any human 
rights proceeding before any Court, or 
visit any jail or other institution under 
control of the state govemment to in- 
vestigate illegal detentions or condi- 
tions of legal detentions.14 The NHRC 
is authorized to review legal provi- 
sions and factors inhibiting the enjoy- 
ment of human rights in India and 
make recommendations to remedy 
any violation. It is also empowered to 

summon and examine witnesses, req- 
uisition and discover documents in- 
cluding public records, consider 
affidavit evidence and undertake field 
investigations.15 

The NHRC may study treaties and 
international instruments on human 
rights and make recommendations on 
their effective implementation along 
with promoting research and perform- 
ing functions necessary for the promo- 
tion of human rights. In respect of this 
particular function the Commission 
reportedly played an active role in en- 
couraging the Indian govemment to 
accede to the UN Convention against 
Torture. 

The NHRC comprises a chairperson 
who has been a Chief Justice of the 
Supreme Court of India, a member 
who has been a Judge of the Supreme 
Court, a member who has been a Chief 
Justice of a High Court, and two other 
members with experience in the field 
of human rights.16 Under the Act, Hu- 
man Rights Commissions may also be 
established at the state level. The or- 
ganizational set-up of the state Com- 
missions are quite similar to that of the 
National Commission with the Chair- 
person being a former Chief Justice of 
the High Court.17 At the state-level the 
Act provides for the establishment of 
Human Rights Courts for the purpose 
of providing speedy trial of offences 
arising out of violations of human 
rights. To assist the Court, the state 
government is also permitted to ap- 
point an experienced Public Prosecu- 
tor or advocate as Special Public 
Prosecutor who would be responsible 
for conducting cases.18 

Till date, the NHRC has been con- 
siderably active in the field of protec- 
tion of human rights of refugees. 
Specific interventions made by the 
Commission have resulted in wide- 
ranging consequences relating to the 
protection of Chakma refugees who 
have sought refuge in the Northeast- 
ern states of India, particularly the 
States of Arunachal Pradesh and 
Tripura. It has also effectively inter- 
vened and continues to do so in cases 
of illegal detention of Sri Lankan Tamil 
refugees in the State of Tamil Nadu. 

Reficge, Vol. 16, No. 6 (December 1997) 41 



Details of these interventions are dis- 
cussed below. 

In 1994, an Indian NGO, the Peo- 
ples' Union for Civil Liberties (PUCL), 
spearheading the complaints made by 
the Chakmas and Hajong refugees, 
approached the NHRC for redress of 
their grievances which related to the 
non-grant of citizenship and attempts 
at their forcible expulsion from India. 
Intimidatory tactics employed against 
the refugees included acts of looting, 
threats, and physical violence target- 
ing Chakma and Hajong refugees in 
Arunachal Pradesh. The Commission 
took steps to verify the authenticity of 
the grievances by writing to the central 
and concerned state government, and 
upon not obtaining a favourable re- 
sponse it sent an inspection team com- 
prising senior officials of the NHRC 
and the PUCL. The matter was pur- 
sued further, and due to lack of coop- 
eration on the part of the State of 
Arunachal Pradesh the Commission 
took the initiative and filed a writ peti- 
tion before the Supreme Court of In- 
dia. 

The Supreme Court granted interim 
orders for non-expulsion of the refu- 
gees till the final disposal of the case. 
Thereafter, in January 1996, the Su- 
preme Court issued final orders which 
inter alia recognized that there exists a 
clear and present danger to the lives 
and personal liberty of the refugees. 
The Court further upheld that the pro- 
tection of Article 21 of the Indian Con- 
stitution which ensures the right to life 
and liberty, is applicable to all irrespec- 
tive of whether they are Indian citi- 
zens. The Supreme Court thus ordered 
that the refugees cannot be deprived of 
their life or personal liberty except in 
accordance with the procedure estab- 
lished by law. Specific directions were 
issued to the state government to the 
effect that 

. . . the State shall ensure that the life 
and personal liberty of each and 
every Chakma residing within the 
State shall be protected and any at- 
tempt to forcibly evict or drive them 
out of the State . . . shall be repelled, if 
necessary by requisitioning para- 
military or police force . . . 

Orders were also passed for ensur- 
ing that applications for Indian citizen- 
ship made by the Chakma refugees 
would be duly recorded and for- 
warded to the central government for 
consideration. The decision of the 
Indian Supreme Court is hailed as a 
landmark judgment in respect of safe- 
guarding fundamental constitutional 
rights of foreigners, in this case a group 
of refugees.lg Although the judgment 
is rather limited in its discussion of the 
scope of the "rights" applicable to refu- 
gees in India, it is a most helpful pro- 
nouncement which has since been 
referred to repeatedly in respective 
High and Lower-level courts in India 
that "refugees," however defined, 
should be granted certain legal protec- 
tion in India. More broadly, the deci- 
sion is a successful example of the 
National Human Rights Commission 
following-up a refugee case as 
intervenor to the Supreme Court. It 
this respect it creates a favourable prec- 
edent. 

Another case taken up by the NHRC 
concerned a number of Jumma refu- 
gees in the State of Tripura. In mid- 
1996 the Commission sent a team to the 
Jumma refugee camps to investigate 
allegations concerning the poor camp 
conditions which, as one NGO pointed 
out, had the effect of pressuring the 
refugees to repatriate. After conduct- 
ing its investigation the team reported 
on the woefully inadequate accommo- 
dation, health and food facilities in the 
refugee camps. The Commission took 
up the matter with the state and central 
governments and is actively involved 
in enhancing the quality of life in the 
Jwnma refugee camps. As a result of 
these interventions camp conditions 
have improved. However, neither 
UNHCRnor ICRC have been provided 
a role in the ongoing repatriation exer- 
cise to Bangladesh. 

The NHRC has also successfully in- 
tervened in a number of cases of Sri 
Lankan Tamil refugees who had been 
detained in so-called "special camps" 
in Tamil Nadu on the suspicion of be- 
ing LTTE militants. A number of these 
refugees had been issued refugee per- 
mit .  by the state government recogniz- 

ing their refugee status and thereby 
authorizing their stay in India. Despite 
grant of the permits, many refugees 
were detained for illegal entry and 
unauthorized stay in India under the 
Foreigners Act. The Commission took 
up these cases with the state govern- 
ment and obtained the release of many 
refugees. 

The above examples demonstrate 
that NHRC can play a powerful role in 
protecting the rights of refugees. In 
considering the Indian experience it 
should be noted that the resources of 
the Commission simply cannot keep 
pace with the number of complaints it 
receives, as it is estimated that the 
NHRC receives over 2,000 communi- 
cations monthly and has a backlog in 
excess of 25,000 cases. In such circum- 
stances the delivery of justice will 
never be satisfactory. Nevertheless, 
the work of the Indian National Hu- 
man Rights Commission stands out as 
a positive example of an accessible and 
functioning national human rights in- 
stitution. 

The ability and willingness of the 
Commission to take up the cause of 
refugees in the future will depend on 
many factors. These include the qual- 
ity and presentation of complaints 
which come to its attention, as well as 
the crucial part played by advocates 
and NGOs in pursing such matters 
before the NHRC. In this regard the 
work of the national Commission 
should have a positive impact on the 
emerging activities of the state-based 
human rights commissions. As an in- 
stitution which enjoys an independ- 
ence of process and procedure, and as 
a result of the status and expertise of its 
members, there are high expectations 
that the NHRC will continue to play an 
important role in safeguarding and 
expanding the legal protection of refu- 
gees in India. 

Notes 
1. A key element of the refugee definition as 

found in the 1951 Refugee Convention is 
fleeing one's country of origin "owing to 
a well-founded fear of persecution." Per- 
secution is not defined in international 
refugee or human rights law. However, 
one commentator has offered the follow- 

42 Refuge, Vol. 16, No. 6 (December 1997) 



ing description: "[Plersecution may be 
defined as the sustained or systematic 
violation of basic human rights demon- 
strative of a failure of state protection. A 
well-founded fear of persecution exists 
when one reasonably anticipates that the 
failure to leave the country may result in 
a form of serious harm which Govern- 
ment cannot or will not prevent ...", 
James Hathaway, "Fear of Persecution 
and the Law of Human Rights," Bulletin 
of Human Rights 91/1, UN, New York 
(1992): 99. 

2. There are currently 134 state parties to the 
1951 Convention and/or the 1967 Proto- 
col relating to the Status of Rejitgees. Article 
1(A) of the 1951 Convention defines a 
refugee as any person who "owing to a 
well-founded fear of being persecuted for 
reasons of race, religion, nationality, 
membership of a particular social group 
or political opinion, is outside the coun- 
try of his or her nationality and is unable 
or, owing to such fear, is unwilling to 
avail him or herself of the protection of 
that country; or who, not having a nation- 
ality and being outside the country of his 
or her habitual residence as a result of 
such events, is unable or owing to such 
fear, is unwilling to return to it . . ." 

3. In a statement issued by the Indian Min- 
istry of External Affairs it was noted that 
India's accession to the Convention against 
Torture is part of "India's determination 
to uphold the greatest values of Indian 
civilization and our policy to work with 
other members of the international com- 
munity to promote and protect human 
rights." 

In the refugee context, ratification of the 
Convention against Torture is extremely 
important as Article 3(1) provides that 
"[nlo State Party shall expel, return ("re- 
fouler") or extradite a person to another 
State where thereare substantial grounds 
for believing that he or she would be in 
danger of being subjected to torture." 
Article 3(2) further provides that "[flor 
the purpose of determining whether 
there are such grounds, the competent 
authorities shall take into account all rel- 
evant considerations including, where 
applicable, the existence in the State con- 
cerned of a consistent pattern of gross, 
flagrant or mass violations of human 
rights" (emphasis added). 

For a description of the mandate and ac- 
tivities of the Committee established un- 
der the Convention against Torture see 
Brian Gorlick, "Refugee Protection and 
the Committee Against Torture," IJRL 7, 
no. 3, July 1995. 

4. For a description of the changing nature 
of UNHCR's mandate see Guy S. Good- 

win-Gill, The Refugee in International Law 
(2nd ed.), in particular Chapter 1, (Ox- 
ford: Clarendon Press, 1996); also see 
William Clarence, "Field Strategy for 
Human Rights Protection," IJRL 9, no. 2 
(April 1996): 232-33. 

5. For example, the third periodic report of 
India was examined by the UN Human 
Rights Committee during its sixtieth ses- 
sion held at Geneva. In its Concluding 
Observations under the heading "Sub- 
jects of Concern and committee's Recom- 
mendations," the Committee remarked 
as follows: "The Committee, noting that 
international treaties are not self-execut- 
ing in India, recommends that steps be 
taken to incorporate fully the provisions 
of the Covenant into domestic law, so that 
individuals may invoke them directly 
before the courts. The Committee also 
recommends that consideration be given 
by the authorities to ratifying the Op- 
tional Protocol to [International Cov- 
enant on Civil and Political Rights], 
enabling the Committee to receive indi- 
vidual communications relating to In- 
dia." (Para. 13). Concerningrefugees, the 
Human Rights Committee further stated: 
"The Committee expresses concern at re- 
ports of forcible repatriation of asylum 
seekers, including those from Myanmar 
(Chins), the Chittagong Hill Tracts and 
Chadunas (sic). It recommends that, in 
the process of repatriation of asylum 
seekers or refugees, due attention be paid 
to the provisions of the Covenant and 
other applicable international norms." 
(Para. 30). See UN Document CCPR/C/ 
60/IND/3 of 30 July 1997. 

6. A useful compilation of the various ac- 
tivities of the UN human rights mecha- 
nisms concerning refugees and issues of 
forced displacement is found in the UN 
Commission on Human Rights report 
"Human Rights, Mass Exoduses and Dis- 
placed Persons," UN Document E/ 
CN.4/1997/42 of 14 January 1997. 

7. At the 2nd Asia-Pacific Regional Work- 
shop held in New Delhi on 10-12 Septem- 
ber 1997 the government delegates of 
Bangladesh and Nepal indicated they are 
in the process of establishing national 
human rights institutions through enact- 
ing legislation. 

8. For a summary of the legal situation fac- 
ing refugees in India see B. S. Chimni, 
"The Legal Condition of Refugees in In- 
dia," Journal of Refugee Studies 7, no. 4, 
OUP, 1994. Also see Sumbul Rizvi Khan, 
"Response of the Indian Judicial System 
to the Refugee Problem," Bulletin on IHL 
& Refugee Law 2, no. 1, Indian Centre for 
Humanitarian Laws and Research, New 
Delhi, 1997. 

9. As concerns the application of intema- 
tional human rights standards in domes- 
tic law the former Chief Justice of India, J. 
S. Verma, noted in his inaugural speech 
to the seminar on "Refugees in the 
SAARC Region" held in New Delhi in 
May 1997 that "[iln the absence of na- 
tional laws satisfying the need [to protect 
refugeed, the provisions of the [I951 
Refugee] Convention and its Protocol can 
be relied on when there is no conflict with 
any provision in the municipal laws. This 
is a canon of construction, recognized by 
the courts in enforcing the obligations of 
the state for the protection of the basic 
human rights of individuals. It is more so 
when the country is a signatory to the 
International Convention which implies 
its consent and obligation to be bound by 
the International Convention, even in the 
absence of expressly enacted municipal 
laws to that effect.. ." For a recent judicial 
application of this reasoning see the In- 
dian Supreme Court judgment of Vishaka 
et al. v. Rajastan etal., Writ Petition (Crimi- 
nal) Nos. 666-70 of 1992, unreported 
judgment of 13 August 1997. 

It is also noteworthy that certain 
"rights" provisions of the Indian Constitu- 
tion including Articles 14 (right to equal- 
ity) and 21 (right to life and liberty) are 
available to non-citizens including refu- 
gees. See National Human Rights Commis- 
sion v. State of Arunachal Pradesh et al., op. 
cit., and Khudiram Chakma v.. Union of In- 
dia, (1994) Supp 1 SCC 614. 

10. In a speech to the 48th Session of the 
UNHCR Executive Committee, then In- 
dian Permanent Representative to the 
UN, Ms. Arundhati Ghose, explained 
Mia's reluctance to accede to the 1951 
Refugee Convention as follows: "The 1951 
Convention was adopted in the specific 
context of conditions in Europe during 
the period immediately after the second 
world war. International refugee law is 
currently in a state of flux and it is evident 
that many of the provisions of the 
Convention, particularly those which 
provide for individualized status deter- 
mination and social security have little 
relevance to the circumstances of devel- 
oping countries today who are mainly 
confronted withmassand mixed inflows. 
Moreover, the signing of the Convention 
is unlikely to improve in any practical 
manner the actual protection which has 
always been enjoyed and continues to be 
enjoyed by refugees in India. We there- 
fore believe that the time has come for a 
fundamental reformulation of interna- 
tional refugee law to take into account 
present day realities . . . it has be recog- 
nized that refugees and mass movements 
are first and foremost a 'developing coun- 
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try' problem and that the biggest "do- 
nors" are in reality developing countries 
who put at risk their fragde environment, 
economy and society to provide refuge to 
millions. An international system which 
does not address their concerns ad- 
equately cannot be sustained in the long 
run ..." 

11. Althoughno South Asian country has yet . 
adopted a domestic refugee law or proce- 
dure a recent "Model Law on Refugees" 

was adopted at the 4th Regional Consul- 13. Ibid., Section 12. 
tation on Refugees and Migratory Move- 14.  bid. 
ments in South Asia held in Dhaka in 15. Ibid., Sections 13 and 14. November 1997. It is expected that this 
Model Law willprovideapoint of depar- 16. Ibid., Section 4. 
ture for continued debate and discussion 17. Ibid., Section 21. 
onthe form and content of anationalrefu- Sections 30 and 31. 
gee legislation which may be appropriate 
in the context of South Asia. 19. National Human Rights Commission a. State 

of Arunachal Pradesh and another, (1996) 1 
12. The Protection of Human Rights Act,No. 10 SCC 295. o 

of 1994. 
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Inland Refugee Claims in Canada, Immigration and Refugee Board Statistics, 
January 1989 - December 1997 

Compiled by Len Wong 

Year Claims Decisions Positive Acceptance Negative Rejection Withdrew1 WJA 
Finalized Rendered Decisions Rate (%) Decisions Rate (%) Abandoned Rate (%) 

1992 

Initial Hearing 31,431 31,189 29,883 * 95 1,306 4.2 242 0.8 
Full Hearing 29,175 27,308 17,437 59.8 9,871 33.8 1,867 6.4 

Overall 30,723 - 17,437 56.8 11,177 36.4 2,109 6.9 

1991 

Initial Hearing 30,055 29,608 28,203 * 93.8 1,405 4.7 447 1.5 
Full Hearing 28,280 26,941 19,425 68.7 7,516 26.6 1,339 4.7 

Overall 30,132 - 19,425 64.5 8,921 29.6 1,786 5.9 

1990 

Initial Hearing 21,469 21,206 20,240 * 94.3 966 4.5 263 1.2 

Full Hearing 13,997 13,623 10,710 76.5 2,913 20.8 374 2.7 
Overall 15,226 - l0.7l0 70.3 3,879 25.5 637 4.2 

1989 

Initial Hearing 
Full Hearing 

Overall 

Source: Adapted from Immigration and Refugee Board Inland Refugee Claims Statistics, 1989 to 1997. 
* Granted Full Hearing. 
Percentage across the table may not add up to 100 due to rounding error. 

Lan Wong is Documentalist, Andrew Forbes Refugee Resource Centre, Centre for Reugee Studies, York University, Toronto. 





Legitimate and 
Illegitimate 

Discrimination: 
New Issues in Migration 

Edited by Howard Adelman 

ISBN 1-55014-23W.1995. 
287 pp., indexed. $22.95 

Freedom of movement: If the mem- 
bers of a state are forced to flee, the 
legitimacy of that government is ques- 
tionable. On the other hand, if mem- 
bers cannot or must leave, again the 
government is not democratically 
legitimate. 
Immigration control: While limiting 
access and determining who may or 
may not become members of a sover- 
eign state remains a legitimate pre- 
rogative of the state, the criteria, rules 
and processes for doing so must be 
compatible with its character as a 
democratic state. 
Legitimate and Illegitimate Discrimi- 
nation: New Issues in Migration, ed- 
ited by Professor Howard Adelman, 
deals with the question of legitimacy 
with cases studies from the Develop- 
ing World, Europe, Australia, the 
United States, and Canada. 
CONTRIBUTORS: 
Rainer Baubock, Howard Adelman, 
Gaim Kibreab, A. Essuman-Johnson, 
Grant M. Farr, Lawrence Lam, Oscar 
Schiappa-Pietra, Tomas Hammar, 
Frkdkric Tiberghien (in French), Lois 
Foster, and Arthur C. Helton. 

Available porn: 
Centre for Refugee Studies 

Tel.: (416) 736-5843 
Fax: (416) 736-5837 

Email: refuge@ yorku.ca 
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