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Introduction

This issue of Refuge provides a space
for both participants and faculty of the
1999 Summer Course on Refugee Issues
to share ideas on the broad themes re-
lated to the seven day intensive pro-
gramme. Now in its 8th year, the
Summer Course hosted a remarkably
diverse group of participants and fac-
ulty from around the world. In addition
to Canada, participants came from
South Africa, Uganda, India, Australia,
Belgium, Portugal, Germany, the United

Sharryn Aiken

Kingdom as well as the United States
and reflected the full spectrum of in-
stitutional, academic, legal and non-
governmental sectors. The papers in-
cluded in this special issue reflect the
diversity that is intrinsic to the course
itself.

Michael Bossinidentifies the current
issues or trends affecting refugees
around the world and highlights, in
particular, the increasingly restrictive
responses by governments in both the
North and South. Jason King provides
anindepth case study of Ireland’s poli-
cies, tracing the historical transforma-
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tion of a nation best known for its out-
migration to one that receives growing
numbers of refugees. King demon-
strates how an emergent discourse of
Social Darwinism and competition for
limited resourceshas manipulated pub-
lic opinion about asylum seekers and
refugees. In “Notes from the Field in
Kigoma” Paul Spiegel and Mani Sheik
contribute a public health analysis of
the conditionsinrefugee and displaced
persons camps in the “post-emergency
phase.” Spiegel and Sheik aim to ensure
that programsimplemented by NGOs in
the field aremore effectiveinimproving
the quality of life and addressing the
“post emergency” needs of camp resi-
dents. Liicio Sousa provides ashortnote
on the evolution of refugee policies in
Portugal. From the perspective of medi-
calanthropology, David Lumsden con-
siders the dimensions of “exile.”
Lumsden explores the current uses and
misuses of the diagnosis of “Post-trau-
matic Stress Disorder” and urges us to
avoid the presumption of pathology for
populations in exile. The last word in
this issue has been reserved for Iris
Almeida, who offers her reflections on
thenewly minted Statute of the Interna-
tional Criminal Court as a tool for en-
forcing international justice.
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Racism and Canadian Refugee
Policy

One topic which surfaced in a number of
sessions during the Summer Course was
the question of racism. Guest faculty
member Rudhramoorthy Cheran spoke of
the relationship between "race," labour
and migration and the extent to which
systemic racism continues to inform
exclusionary refugee policies,
particularly in settler societies of the
North. In this regard, Anthony Richmond
poses the following questions:
... are we creating a system of
global  apartheid based on
discrimination against migrants and
refugees from poorer developing
countries? Or are we simp ly acting
rational! y to protect the integrity
of our social systems and
harmonize our immigration poli-
cies? Will the emerging new world
order ensure justice and equality of
treatment for immigrants and refu-
gees, or will it create a system that
privileges some and deprives others
of their rights? 1
My contribution to this issue of Ref-
uge represents an attempt to elaborate on
Professor Richmond's concerns in the
context of contemporary Canadian
refugee law, policy and practice. After a
brief review of the historical record, the
focus of this inquiry will be the defining
elements of the refugee program, the
impact of selected Supreme Court of
Canada decisions in the area of refugee
law as well as the current agenda for
legislative and policy reform.

Canada's Historical Record One
of the central myths of our national
identity is that Canada is an egalitarian,
pluralist society free from the scourge of
racism that exists in the United States
and throughout most Western societies.
Indeed, the Commission on Systemic
Racism in the Ontario Criminal Justice
System noted that racism has "a long
history in Canada™ and remains a de-
fining feature of Canadian society.2
While the primary focus of the provincial
study was the criminal justice system, the
commissioners emphasized that
"(rJacismhas shaped immigration to this
country and settlement within it.. .~3 The
Immigration Act of 1910 gave

Cabinet wide discretion to exclude pro-
spective immigrants on the basis of "race™
and circumscribed the power of the courts
to review any decision of an immigration
officer (including decisions concerning
which  "races” could be deemed
genetically unsuitable and therefore
excluded) by a privative clause.* Among
measures adopted to deter immigrants
from Asia and other "alien™ parts of the
world in the early part of this century, the
federal government imposed a
"continuous  journey  rule"  which
permitted entry to only those persons who
arrived in Canada from "one continuous
journey" and "through ticket" from their
country of origin.® The explicit racism of
the government's immigration policy was
reinforced in the reasons provided by a
judge of the British Columbia Court of
Appeal when he dismissed a challenge of
the continuous journey rule:
Better that peoples of non-assimila-
tive- and by nature properly non-
assimilative-race should not come
to Canada, but rather, that they
should remain of residence in their
country of origin and do their share,
as they have in the past, in the
preservatlon and development of
the Empire.®

A combination of law and policy
aimed at sustaining the British character
of Canada and excluding those who were
deemed incapable of contributing to the
government's assimilationist project of
nation building was rebponsible for a
relatively static population of racialized
groups in Canada through to the 1950s.
Census figures indicate that prior to 1961,
only 3 % of immigrants were persons of
colour. ’

The Contemporary Context
Canada became a signatory to the United
Nations Convention relating to the Status
of Refugees in 1969. In 1972 the
government welcomed Ugandan refugees
of Asian ancestry fleeing the barbarism of
Idi Amin and the next year, thousands of
Chileans who sought refuge after
Pinochet's coup. In 1978 a new
Immigration Act came into force,
described by Kelly and Trebilcock as the
beginning of a new era of Cana-
dianimmigrationlaw.® For the first time
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the objectives of Canada’s immigration
policy were explicitly spelled out. These
included the attainment of Canada’s
demographic goals, promoting family
reunification, upholding Canada’s hu-
manitarian tradition with regard to
refugees and displaced persons and
fostering the development of a strong
economy. Enshrined in the preamble,
the Act recognized the need to, “...en-
sure that any person who seeks admis-
siontoCanada oneithera permanentor
temporary basis is subject to standards
of admission that do not discriminate
on grounds of race, national or ethnic
origin, colour, religion or sex.” ¢

The new Act created four classes of
immigrants: refugees, family class, as-
sisted relatives and independent immi-
grants, each of which would be selected
separately. The incorporation of key
provisions of the Refugee Convention
directly into the Immigration Act was
animportantmilestone.!® The elimina-
tion of the language of discrimination
and racism that had characterized
Canada’s immigration law since the
first immigration bill was passed in
1869, together with the express com-
mitment to values of universalism and
equality appeared to represent a para-
digmatic shift. Yet despite these lofty
ideals, systemic racism persisted in
Canadian refugee policy and practice.
Assuggested by Simmons, the govern-
mentmerely shifted from aneo-colonial,
racist immigration strategy to one
which could be described as “neo-rac-
ist” - one which “reveals significant
racistinfluences and outcomes withina
framework that claims to be entirely
non-racist.”1?

Since the overhaul of Canada’s im-
migration program in 1978, Canada
opened its doors to thousands of
racialized refugees from “non-tradi-
tional” source countries in Africa, Asia
and the Americas. In 1979, Canada
played aleadingroleinresettling tens of
thousands of Vietnamese refugeesin the
aftermath of a decades-long war. As a
resultof these efforts the United Nations
awarded the people of Canada the pres-
tigious Nansen Medal, “in recognition
of their major and substantial contribu-
tion to the cause of refugees.” However,

Canada’s record of compliance with
international human rights standards
and the Refugee Convention in particu-
larhasbeen uneven. The government’s
responsiveness torefugee crisesaround
the world has frequently been informed
by geo-political considerations and rac-
ismratherthan respect for international
legal obligations and the spirit of hu-

‘manitarianism which the Immigration

Actallegedly enshrines.

Refugee Resettlement

While human rights tragedies were
unfolding in the apartheid regime of
South Africa, in Sudan, Ethiopia, the
Great Lakes region and more recently,
Sierra Leone, Canada has resettled no
more than 1,000 refugees from all of
Africa in any year since the 1980s. The

distribution of Canadian visa posts .

around the world and the allocation of
resources to these offices continue to
reinforce these trends. In 1998 there
were only four immigration offices to
service all of sub-Saharan Africa.!3
The current rules for selecting refu-
gees from abroad make use of “estab-
lishment criteria” as defined in the
pointssystem for selecting skilled work-
ers. In addition to demonstrating that
they are at risk of persecution as a con-
vention refugee or are facing a refugee-
like situation, applicants must convince
a visa officer that they will be able to
adapt to life in Canada and will be able
to successfully establish themselves
within one year of arrival.1* Subjective
and highly discretionary considera-
tions with regard to the refugee’s “per-
sonal suitability” frequently supplant
the assessment of the refugee’sneed for
protection. Despite widespread criti-
cism of the government’s refugee reset-
tlement program,’® the government is
committed tomaintaining the establish-
ment criteria in overseas selection.®
Officials suggest that a more “flexible”
approachmaybeadopted withrefugees
needing todemonstrate the potential to
establish within three years rather than
the current one year.”” Nor does there
appear to be any intention of eliminat-
ing the nine hundred and seventy five
dollar “Right of Landing Fee” imposed
on all adult refugees and immigrants

since 1995. The fee, resonant of the Chi-
nesehead taximposed in the earlier part
of thiscentury, hasbeen defended by the
government as “a small price to pay to
come to the best country in the world”
and necessary to offset at least some of
the costs of settlement programs (argu-
ably, the success of the government’s
deficit reduction strategy makes this
argumentless persuasive in 1999). The
government claims that the fee is not
discriminatory becauseitapplies toeve-
ryone. Yetgiven thedisparitiesbetween
Canadian currency and currencies in
the South as well as between the rich
and the poor in most countries of the
world, the fee amounts to a regressive
flat tax that violates fiscal fairness.!8
While statistical data is unavailable,
there is anecdotal evidence to support
the contention the among thosedispro-
portionately impacted by this modern
day head tax are racialized refugees
from the South, where the fee very often
represents up to three years salary.®
For 2000 the government is project-
ing thatrefugees will representapproxi-
mately 12 per cent of total immigration,
consisting of 7,300 government assisted
and 2,800 to 4,000 privately sponsored
refugees as wellasbetween 10,000 and
15,000 refugees who will arrive in
Canada on their own and successfully
proceed through the in-land determina-
tion system.? The current system for
selecting refugees from abroad has re-
sulted in systemic discrimination for
poor refugees from poor countries (a
population that is largely, if not exclu-
sively, racialized). It is in this context
that Canadian visa officers routinely
reject urgent and deserving protection
casesreferred by legal officers from the
United Nations High Commissioner for
Refugees. It deserves mention in this
regard that neither the Canadian Hu-
man Rights Actnor the Charter of Rights
and Freedoms apply to visa officer deci-
sions outside of Canada.?! In the ab-
sence of any independent monitoring
mechanism, the Department of Citizen-
ship and Immigration’s most signifi-
cantsphere of activity isalmostimmune
from scrutiny. The Department is the
only Canadian authority that has the
power of arrest without the concomitant
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safeguard of civilian oversight or re-
course to Charter remedies. Complaints
about racist treatment by immigration
officers are supposed to be addressed
by the very department thatis the subject
of the complaint.??

The Supreme Court and Refugees
in Canada

In 1985 the Supreme Court released its
decision in Re Singh and Minister of Em-
ployment and Immigration and 6 other ap-
peals,®® holding that where a serious
issue of credibility is involved, funda-
mental justice required that credibility
be determined on the basis of an oral
hearing. Wilson]. found that the system
for determining refugee status inside
Canada failed to meet the procedural
guarantees of section 7 of the Charter of
Rights and Freedoms. Prior to Singh
refugee claimants did not have an oral
hearing or an opportunity to address
the evidence the government might
have withrespectto their claim. Instead
they recounted the events that led to
their departure from their country of
origin in an examination under oath
with an immigration officer who then
forwarded the transcript of that exami-
nation to the “Refugee Status Advisory
Committee”, whichmade a decision on
the claim withoutever hearing from the
claimant. Three of the sixjustices in the
Supreme Court’s ruling in Singh con-
firmed thateveryone presentin Canada
as well as anyone seeking admission at
aportofentry wasentitled to protection
of the Charter.2 Refugee advocates and
lawyers celebrated the decision and
eachyear continue tocommemorate the
date of the decision’s release in April as
“Refugee Rights Day” across the coun-
try.Inthe short term, theimplications of
Singh were quite dramatic. The govern-
menthad to spend millions of dollars to
set up a refugee determination system
thatincluded procedures for a full oral
hearing and the right to counsel. Pursu-
ant to Bill C-55, which established the
Immigration and Refugee Board, refu-
gee claimants inside Canada were now
afforded a “quality” status determina-
tion by an independent, quasi-judicial
tribunal. Developments in the wake of
Singh, however, clearly demonstrate the

extent to which legal victories so easily
slide intoirrelevance. In the aftermath of
the decision the government took swift
steps tolimitaccess to therefugee deter-
mination systemby limiting the appeal
rights of claimants in Canada, and in-
creasing measures of interdiction to
ensure that fewer refugees actually
reached Canada in the first place. Intro-
duced in 1987, Bill C-84, known as the
Deterrents and Detention Act, author-
ized the government to turnaway ships
in the internal waters of Canada, the
territorial seas or twelve miles beyond
the outer limit of the territorial waters
when there are “reasonable grounds”
for believing the vessels are transport-
ing anyone in contravention of the Act.
Another provision of the Billmadeitan
offence to assist anyone to come to
Canada who was not in possession of
proper travel documents, regardless of
whether they were bona fide refugee.
Transportation companies were subject
to fines (or technically levied adminis-
tration fees) if they broughtany improp-
erly documented passenger into
Canada. Since 1990 the governmenthas
maintained an “enhanced control strat-
egy”, consisting of a network of immi-
gration control officers stationed
around the world to prevent migrants
without proper documents fromreach-
ing Canada.

In 1992 the Supreme Court narrow-
ed the application of Singh in the case of
apermanent residentseeking to chal-
lenge a provision which denied an
appeal on“humanitarian and compas-
sionate grounds” toresidents who were
ordered deported for organized crimi-
nal activity. Sopinka J. held that “the
most fundamental principle of immi-
gration law is that non-citizens do not
have an unqualified right to enter or
remaininthecountry.”? Ayearlater, in
Dehghaniv. Canada, the Supreme Court
extended the citizen/non-citizen dis-
tinction in holding that the questioning
of a refugee claimant in a “secondary
examination” attheborder was equiva-
lent to the routine procedures to which
any non-citizen seeking entry was sub-
ject. Consequently the implied compul-
sion and questioning did not constitute
detention within the meaning of the

Charter and did not attract any proce-
dural rights to due process or the right
to counsel.?5 As a result of this ruling,
statements made by refugee claimants
at the port of entry in the absence of
counsel were increasingly introduced
in the refugee hearing. For some deci-
sion makers, these “prior inconsistent
statements” were considered compel-
ling proof of a claimant’s lack of cred-
ibility, regardless of the circumstances
under which theevidence was obtained
and even in the face of indications that
the claimanthad misunderstood ques-
tions posed by the immigration officer.
In the same year amendments to the
Immigration Act(Bill C-86) were intro-
duced which centred on abuses to the
system by outsiders. Included in the
package of amendments was a provi-
sion which required convention refu-
gees to produce “satisfactory” identity
documents in order tobe landed.?”
Prior to the passage of Bill C-86, the
Immigration Actexempted convention
refugees from the requirement to pro-
videidentity documents. Among those
disproportionately affected by the new
requirementhavebeen Somalirefugees.
Since the collapse in 1991 of the Siyad
Barreregime in Somalia, there hasbeen
no central government and thus no in-
stitutions to issue identity documents.
The last legal Somali passports were
issued in 1989 and by 1994 all of the
valid Somali passports had expired.
Evenbefore the collapse of the govern-
ment, however, a large majority of the
population did not register their births,
marriages ordivorces, a cultural reality
that is shared by many other countries,
especially in Africa. 28 Three years after
Bill C-86 was implemented, in a pro-
fessed efforttoaddress community con-
cerns, the government set up the
“Undocumented Convention Refugee
in Canada Class”, imposing a manda-
tory five year waiting period on all So-
mali refugees seeking permanent
residence. The five year period is calcu-
lated from the date of receiving a posi-
tive decision from the Immigration and
Refugee Board, with the result that the
total period of time that “undocu-
mented” refugees have to wait prior to
landingis atleast seven years. Thereare
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currently some 13,000 refugees, prima-
rily Somali women and children and a
comparatively smaller group of Af-
ghans, inlegallimboasadirectresult of
the identity document requirement.?
While protected from refoulement, refu-
gees without landed status are unable
to be reunited with family members
whom they would have otherwise been
able tosponsor, or even leave the coun-
try for the purpose of a temporary visit
in another country. Due to the age re-
strictions of the family class sponsor-
ship program (subject to a few, narrow
exceptions, dependent children can
only be sponsored when they are under
19 years of age), parents whomay have
been forced to leave children behind in
refugee camps in an effort to secure
safety for themselves and their family in
Canada, will never be able to sponsor
any child who wasovertheage ofeleven
yearswhenleftbehind. Inaddition refu-
geesinthe“Undocumented Refugeesin
Canada Class” are denied access to
post-secondary education, profes-
sional training programs, bank loans
for small business and in many cases
even employment. These restrictions
have produced the social marginali-
zation of a whole community of refu-
gees. Both the United Nations High
Commissioner for Refugees and the
United Nations Committee on Eco-
nomic, Social and Cultural Rightshave
expressed concern about the plight of
thousands of convention refugees in
Canada who have been denied perma-
nent residence status. ¥

The government hasjustified section
46.04(8) and later, the Undocumented
Convention Refugee in Canada Class,
using the rhetoric of maintaining the
safety of Canadian society, suggesting
that withoutidentity documents, there
isno way to confirm whether ornot the
refugee is a war criminal or a terrorist.
Former Citizenship and Immigration
Minister Lucienne Robillard stated
somewhatequivocally that these meas-
ures are about “balancing risk to
Canada againstcompassion.” Yet there
is no evidence of widespread danger.
The refugee hearing itself provides an
opportunity for extensive examination
ofidentity issues. Refugee applications

areroutinely turned down if itis found
that the individual is not who she or he
claimstobe. Prior tolanding, every refu-
gee is routinely subjected to a security
screening process conducted by the Ca-
nadian Security Intelligence Service.
For the few whohave managed to obtain
refugee status on thebasis of misrepre-
sentation or concealment of any mate-
rial fact, proceedings can be initiated
against the particular individual pur-
suant to existing provisions in the Im-
migration Act.

In1998 the Supreme Courtof Canada
had another opportunity to consider the
question of refugee rights, this time in
the context of the interpretation of the
“exclusion clause” set out in Article
1F(c) of the Refugee Convention. Mr.
Pushpanathan was a Sri Lankan na-
tional who had been convicted in
Canada of conspiracy to trafficinanar-
cotic. The government sought to deny
him refugee protection on thebasis that
drug trafficking was against the “pur-
poses and principles of the United Na-
tions” and therefore within the ambit of
the grounds set out in the Refugee Con-
vention for exclusion. The Court held
that even though international drug
trafficking was an extremely serious
problem that the United Nations had
taken extraordinary measures toeradi-
cate, in the absence of clear indications
thattheinternational community recog-
nized drug trafficking as a sufficiently
serious and sustained violation of hu-
man rights as toamount to persecution,
individuals should not be deprived of
the essential protections contained in
the Convention for having committed
those acts. Bastarache J. emphasized
that the “overarching and clear human
rights objectand purpose” was theback-
ground against which interpretation of
individual provisions of the Refugee
Convention should take place.?!

The Pushpanathan case is a good ex-
ample of ahow aseemingly progressive
decision can be rendered relatively
meaningless as a result of the broader
political context. While Mr. Push-
panathan’s case was wending its way
to the Supreme Court, rules imple-
mented pursuant to Bill C-86 estab-
lished a system of refugee eligibility

determination which gaveimmigration
officers the power to exclude refugee
claimants based on recognition in an-
other country and broadened grounds
of criminality accompanied by certifica-
tion as a “public danger.” In addition,
claimants who came to Canada by way
of a prescribed “safe third country”
were tobe inadmissible, ameasure that
would have a disproportionate impact
onnon-Europeanrefugees whoare sub-
ject to Canadian visa restrictions and
the lack of direct routes to Canada (al-
thoughnosafe countrieshavebeen des-
ignated to date). What the Court
afforded in terms of procedural protec-
tion to refugee claimants at the stage of
the status determination hearing — the
rightnottobe excluded from considera-
tionasarefugee, oncedetermined eligi-
bleby animmigration officer tomakea
refugee claim, had already been ad-
dressed at the front end of the process.
Section46.01(1) (e)(i) of the Immigration
Act authorizes immigration officers to
find any refugee claimant ineligible to
claim refugee status based on being
criminally inadmissible and includes
withinits ambit persons whohavebeen
convicted either in Canada or another
country of an offence thatis punishable
by atermofimprisonmentof tenyearsor
moreand are designated by the Minister
as a “public danger.” Should Mr.
Pushpanathan attempt to seek asylum
in Canada today, it is likely that an im-
migration officer would deny him ac-
cess to the refugee determination
system. There would benoappeal from
that decision - just judicial review on
narrow, restrictive grounds. Evenif an
individual could establish that there
were substantial grounds for believing
that they were at risk of torture if re-
turned to their country of origin (the test
set out in the United Nations Conven-
tion against Torture), the government
may acttodeport them withoutaccessto
arefugee hearing. In the past few years
the deportation of persons atrisk of tor-
ture and other serious human rights
violations has become increasingly
common.?? The African Canadian Le-
gal Clinichas documented thatthe com-
mondenominator among persons who
havebeen subjecttoremovalbased ona
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public danger opinion is that they are
members of racialized groups.®

The Current Agenda for
Legislative Reform

“New Directions”, the government’s
white paper released in January 1999,
reinforces and extends the govern-
ment’s apparent preoccupation with
security. Apart from the modest pro-
posal to reduce the waiting period from
fivetothreeyearsfor the Undocumented
Convention Refugeein Canada Class, a
series of new measures have been rec-
ommended aimed at addressing the
“problem” of undocumented refugees.
These measures include enhanced in-
terdiction to intercept “improperly
documented” peoplebefore they arrive
in Canada, increased disembarkation
checks as passengers leaveaircraft, col-
laboration with other countries to de-
velop a system of data collection on
illegal migration and the prospect of
detention for refugee claimants who
refuse to “cooperate” in establishing
theiridentity. In theintroduction to this
section of the white paper the govern-
ment describes the current situation:
In reaffirming its commitment to an
open immigration system and to the
protection of refugees, the govern-
ment wishes to ensure a sound immi-

gration and refugee system that is
not open to abuse.

Canada, together with other major
Western industrialized countries, has
committed to developing a multi-dis-
ciplinary and comprehensive strat-
egy to address the common problem
of illegal migration.3

What seems clear from the foregoing
is that despite a stated commitment to
refugee protection, the government’s
agenda for reformis predicated on stere-
otypes of refugees as criminals and
threats to the security of Canada.®®> More
specifically, the proposals reinforce the
myththat refugee claimants who arrive
with forged documents (often the only
feasible way for anindividual to escape
a situation of danger and travel to a
country of asylum) or “unsatisfactory”
documents (i.e.. that do not conform to
Western standards), are “queue jump-
ers” and not genuine refugees.® Apart

from arefugeeintake that has remained
relatively constant over the pastdecade,
representing between nine and twelve
percent of the country’s overall immi-
grationlevelsinany givenyear,% there
is no evidence that Canada has an ille-
galmigration problem that could possi-
bly account for the measures suggested
inthe white paper. The arrival this sum-
mer of 590 Chinese migrants on boats
from Fujian province sparked anational
debate reminiscent of the controversy
surrounding the arrival in 1986 of a
group of Tamils from Sri Lanka off the
coast of Newfoundland and then, the
following summer, aboatload of refugee
claimants from India.®® Back in 1987
Parliament had been called into a spe-
cialemergency session tointroduce the
Detention and Deterrents Act.Inanad-
dress to the Canadian Club in Vancou-
ver in September this year, Minister
Caplan acknowledged that she shared
the frustrations of many Canadians
who “believe that the migrants are not
genuinerefugeesbut queue-jumpers.”
3 She also stated:

Our shared sense of compassion and
fairnesshasbeen enshrined inour Con-
stitution. It is embodied in our Charter
of Rightsand Freedoms, in ourimmigra-
tion and refugee laws, and in the legal
judgments that serve and protectevery-
one in Canada.®

In her speech the Minister made
many references to Canadian’s gener-
osity, citing the recent case of the
Kosovar refugees (in which the govern-
ment undertook an emergency airlift of
approximately 7,000 ethnic Albanians
and subsequently provided returnees
with generous repatriation allow-
ances). However, the solution she pro-
posed toaddress the problem of human
smuggling was to strengthen world-
wideintelligence and tracking systems.
In this vein she noted that last year Ca-
nadian immigration control officers
overseas successfully prevented 6,300
people lacking proper documentation
from getting to Canada; “butwecando
better.” In endorsing these measures,
there has been no reference to the need
for adequate safeguards to ensure that
people fleeing persecution will be as-
sured theirright to seek asylum. Asout-

lined above, Canada already operates
anaggressiveinterdiction program that
subjects Canadian citizens and resi-
dents, aswellasrefugeesand visitors, to
degrading treatment on their way to
Canada on the basis of their colour or
national origin.#! With the imposition
of visarequirements*? and carrier sanc-
tions to the stationing of immigration
officers abroad, vast numbers of bona
fide refugees arebeing caughtupinthe
web of immigration control with devas-
tating results.#> Canadian law, policy
and practice withregard torefugeesrep-
resentaclassicexample of systemicrac-
ism. By using the logic of sanitary
coding (thelaw is framed in neutral, ob-
jective language), and the technique of
equivocation (therationale for thelaw is
framed in terms of keeping out system
abusers while at the same time uphold-
ing the principles of the Constitution
and internationallaw), the government
hasbeen able to avoid any accountabil-
ity for theadverseeffects of its efforts to
manage the immigration program on
racialized refugees.* Viewed from the
lens of recent experience, the due proc-
ess guarantees achieved through the
Singh decision have failed to protect
substantive rights for refugees.*> Fur-
thermore, in the hands of judges these
guarantees have merely served to rein-
force a neo-racist, anti-refugee policy
agenda.

The content and objectives of Cana-
dian refugee law and policy have been
shaped by a multiplicity of factors, in-
cluding economic requirements, ideo-
logical and political considerations as
well as international human rights ob-
ligations.*¢ As emphasized by Jaku-
bowski, the relationship among these
factors is exceedingly complex, par-
ticlarly now, as the country’s popula-
tion grows more diverse.*’ In the
contemporary context, refugee law and
policy are informed by competing and
often contradictory philosophies. Nev-
ertheless, as the text of thelaw and legal
discourse in the general area of immi-
gration has evolved from its explicitly
racist orientation to one of “objective”
neutrality, racism in its less obvious,
systemic forms has persisted. As we
approach the new millennium, the
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project of anti-racism in Canada re-
mains a “work in progress.” My re-
sponse to Richmond'’s questions, is that
herein Canada we are quite far from the
vision of ananti-racist refugee program.
Building a society in which all persons,
including refugees, areaccorded justice
and equality should beacritical priority
forboth Canadaand the emergingnew
world order.m
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So Many Refusals: Northern/Southern Perspectives
on Current Issues of Refugee Protection

Abstract

This paper provides a general over-
view of the globalsituation regarding
refugees. Specifically, the paper fo-
cusesoncurrenttrends affecting refu-
gees, and the responses of the
developed and developing worlds to
those issues. Restrictivemeasuresin
the north, designed to limit the num-
bers of asylum seekers in developed
countries, correspond with a de-
crease in security for refugees in the
south. Itissuggested that there are
clearlinkagesbetween the twositua-
tions.

Résumé

Cet article fournit un apergu général
de la situation globale des réfugiés.
Plus particuliérement, on y analyse
les tendances fondamentales qui
affectent les réfugiés, et les réponses
apportées parlemonde développé et
le monde en développement a ces
questions. Lesmesuresrestrictivesau
Nord, congues pourlimiterlenombre
de demandeurs d’asile dans les pays
développés, sont concomitantes aun
net déclin des conditions de sécurité
pourlesréfugiés auSud. Ilestavancé
iciqu'unliencertainestaétablirentre
ces deux situations..

The human rights organization, Am-
nesty International, recently conducted
areview of its work with refugees. The
report begins with a quotation from a
Mauritanian refugee in Senegal. She
says:

Michael Bossin is an immigration/refugee
lawyer and lectures at the University of
Ottawa. Heis currently the vice-president of
Amnesty International Canada’s English-
speakingbranch.

Michael Bossin

Asarefugeeyoulivealife hearingno
- no you cannot stay in your own
home; no you cannot come into this
country; no you cannot stay; no I
cannot help; noIdon’t have time. So
many refusals. You lose your dig-
nity. I know Amnesty cannot be the
onetosay yes, but atleast itis a place
where we are able to hear: we are
with you, we are trying, we will do
our best. That offers hope and hope
sustains our dignity.! ‘

The comment can be taken as praise
for the human rights organizationand,
by extension, other non-governmental
agencies which have advocated for the
rights of refugees and encouraged and
lobbied governments to uphold their
obligations towards displaced people.
Regrettably, itis also illustrative of the
frosty reception refugees increasingly
face in the ninetiesby countries around
the world. “So many refusals”.

This afternoon, I have been asked to
speak about current issues affecting
refugees and specifically, the re-
sponses to those issues in the industri-
alized world and in the less developed
world - in the north and in the south.?
This is simply an overview, meant to
leave you with a general idea of what
“the big picture” entails. Hopefully, it
will provide a context to that remark,
“So many refusals”.

I shall begin by identifying several
issues, or trends, which have affected
and continue to affect refugees in the
past decade. Afterwards, we shall ex-
aminesome governmental responses to
those issues and trends.

Current Issues/Trends- The
Numbers
In its report, The State of the World’s
Refugees, 1997-98, the United Nations
High Commissioner for Refugees (here-
inafter “the UNHCR”) notes:

While it may be an age-old problem,
the issue of forced displacement has
assumed some particularly impor-
tant - and in several senses new -
dimensions in the final years of the
20th century. First and foremost, the
numbers have been staggering.?

In 1998, the UNHCR estimated that
some 50 million people around the
world might legitimately be described
asvictims of forced displacement.* That
is almost double the population of
Canada.

It is true that in some parts of the
world, the number of refugees has de-
creased in the past decade. This is the
casein Africa, Asiaand Latin America’
However, one should be cautiousin la-
belling thisa trend. While thenumbers
have gone down in these regions, in
Europe, the number of refugees has in-
creased dramatically. ®¢ Also, refugee
flows develop asaresponse toa particu-
lar crisis or situation and therefore fluc-
tuate with the times. The “trend” of
decreasing numbers in Africa, forexam-
ple,could bereversed tomorrow. Moreo-
ver, even if reduced from levels of 10
years ago, the numbers are still ex-
tremely large.”

One should be clear that the figure of
50 million is not comprised solely of
refugees as defined by the 1951 UN
Refugee Convention,® those who are
outside their country of nationality. A
significant proportion of the estimated
50 million are people displaced within
theirownborders.

Regardless of their legal status, all
displaced persons place a demand on
the world for some type of humanitarian
response. The cost of housing, feeding
and in other ways accommodating the
displaced is affected by the high num-
bers. Moreover, that cost extends be-
yond what can be quantified in dollars.
Forthe host countries and regions, there
is a price to be paid in environmental,

10

Refuge, Vol. 18, No. 4 (November 1999)

© Michael Bossin, 1999. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



social and political terms as well. To-
day, peopleforced toflee are greeted not
only with compassion, but with ameas-
ure of anxiety and resentment as well.
The level and quality of each response,
onecould argue, is partly contingenton
thenumbers arriving,.

Changing Profile

One important factor affecting human
rightsand refugee protection in the past
ten years has been the end of the Cold
War and the collapse of the Soviet Un-
ion. Until that dissolution, tension be-
tween the Soviet bloc and Western
countries provided a constant, signifi-
cantbackdroptoissuesof refugee deter-
mination.

The Convention definitionitself was
influenced by East-West conflict. Ex-
plains commentator James Hathaway,
the Convention refugee definition was
“carefully phrased to include only per-
sons whohavebeen disenfranchised by
their state on the basis of race, religion,
nationality, membership ina particular
social group, or political opinion, mat-
tersinregard to which Eastbloc practice
[had] historically been problematic.”®
In other words, for the West in particu-
lar, during the Cold War, there was al-
ways a political incentive for granting
asylum to people escaping from East
bloc countries. With the collapse of the
USSR and other Communist regimes,
that incentive has diminished.10

Another consequence of the end of
the Cold Waris that thesedays, thereare
fewer “traditional” refugees - persons
escaping specific and relatively indi-
vidualized forms of punishment.! Ten
years ago, the profile of the asylum
seeker was often that of an individual
targeted forhis orher political activities,
studentsand intellectuals fleeing dicta-
torships in Latin America, or dissi-
dents escaping Sovietbloc countries for
having expressed anti-government
views.12

Refugees in this decade are more
likely to have fled from their countries
enmasse, from recenthumanrights dis-
asterssuch asSomalia or Rwanda. Such
migrations are large in number and oc-
curoverarelatively short period of time.

Since thecollapse of the Soviet Union,
there has been a dramatic increase in
ethnic-based violence. In a number of
instances, depopulation of an ethnic
minority from a region has become an
objective of the majority, and notjusta
consequence of the violence. Hundreds
of thousands have been forcibly ex-
pelled (“ethnically cleansed”)from
Bosnia, Kosovoand the Caucasusstates
of the former Soviet Union in this man-
ner on account of their ethnic identity.
Left behind is an “ethnically pure”
population, sympathetic to the ruling
power.

Finally, as a result of the changing
political landscape,and, in part, the lift-
ing of travel restrictions in former East
bloc countries, asylum seekers are
emerging from areas previously unaf-
fected by refugee problems. The former
Soviet Union and former Yugoslaviaare
obviousexamples, butnew flows of refu-
gees have also arisen in recent years:
from Bhutan and Tibet crossing into
Nepal; from Myanmar into Bangladesh
and Thailand; and from Bhutan, Sri
Lanka and Tibet into India.!?

Internally Displaced Persons

There has been a dramatic increase in
thenumber of internally displaced peo-
plein the world. These are people who
have been forcibly displaced and who
remain, whetherby necessity or choice,
within their country of origin. In 1996,
the UNHCR estimated that there were
34 countries in the world with inter-
nally displaced populations. This was
up from 5 countriesin1970. The U.S.
Committee for Refugees estimates that
there are more than 20 million internally
displaced people in the world today.'®
The UNHCR figures are even higher,
somewhere “in the region of 25 to 30
million.”16

The challenge of providing assist-
ance to internally displaced persons is
formidable, as access to such popula-
tions is limited, or impossible. Moreo-
ver, despite the substantial work of the
UN Secretary General’s Representative
on the Internally Displaced, “those who
remain displaced inside their own
countries tend tofall outside of the inter-
nationalinstitutional framework of pro-

" tection and assistance.”’

Why is this happening? In part, the
phenomenon of internally displaced
persons is a reflection of the growing
number of internal conflicts in the
world. Also,insomecases, itreflects the
emphasis on countries enforcing the
“right of individuals to remain in their
country”. The enforcement of this
“right” has prevented people from seek-
ingasylum (anotherinternationally rec-
ognized right), and forced people to
remain against their will in unstable
situations.!® In Bosnia and Sri Lanka,
forexample, the departure of peoplehas
beenblocked by government or opposi-
tion forces wishing to maintain control
over the civilian population.’®

Widening Gap Between the Rich
and Poor

Indirectly affecting refugee flows is the
factthatthe gapbetween therichestand
the poorest countries in the world is
widening. During the past three dec-
ades, the income differential between
therichest5% of the world’s population
and the poorest 5% has more than dou-
bled. It has gone from 30:1 to 78:1.%

Intheless developed regions, atleast
89 countriesnow have lower per capita
incomes than they had 10 years ago.
According to the UNCHR:

Many of the world’s poorer nations
are now locked into a vicious circle of
economic stagnation, environmental
degradationand impoverishment, rein-
forced in some cases by rapid rates of
population growth.?!
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This combination of circumstances,
of course, is a recipe for disaster. Al-
though poverty and economic stagna-
tion alone do not produce forced
population displacements, they cer-
tainly create a climate for instability, re-
pression, internal conflict and human
rights abuses.

Clearly, thisdoesnothappeninevery
case. Lesotho, Namibia, Tanzania and
Zambia are four examples of countries
from southern Africa which, though
very poor, have managed to avoid this
typeof situation. They, however, arethe
exception to therule. “In general, there
is ample evidence to demonstrate that
countries withlow and declining stand-
ards of living are particularly prone to
complexemergencies, refugee outflows
and other forms of forced displace-
ment.”?2

In addition to creating situations
where people flee human rightsabuses,
this economic polarization also
promptsindividualsto seekabetterlife
elsewhere. Many of them, unable to
reachthat goal through “regular” or “le-
gal” means, end up claiming to be refu-
gees.B

The Phenomenon of Collapsing
States

In many parts of the world, Africa in
particular, state structures have been
greatly weakened, in some cases to the
point of disintegration.

States withdraw from their tradi-
tional role of providing basic services,
such as health, education and social
welfare, and begin tolose their ability to
perform some fundamental functions of
the state, such as collecting taxes, pay-
ing officials and maintaining law and
order. When thishappens, people turn
to other “structures” for security - the
clan, for example, or other types of com-
munal associations. This, in turn, rein-
forces the potential for internal social
and political conflict. In the extreme
cases - Afghanistan, Burundi, Liberia,
Sierra Leone, Somalia - the political link
between the state and its citizens is se-
verely ruptured. In essence, the state
simply dissolves.?! Clearly, where state
structures disintegrate, forced popula-
tion displacements are likely to ensue.

Non-State Actors

Themost obvious form of persecutionis
the abuse of human rights by organs of
thestate, such as the police or military.?
Ten years ago, the majority of refugees
were in fear of their own governments,
whichacted against them either directly
or through persecuting groups or indi-
viduals who acted with the tacit ap-
provalof governments. Today, theagent
of persecution is equally likely to be a
non-governmental entity - organized
crime, armed militias, or even an indi-
vidual, forexample in cases of domestic
violence orfemale genital mutilation. In
such cases, the state is sometimes un-
willing to provide protection to the per-
son concerned. In others, however, the
state, though willing to protect, is un-
abletodosoeffectively.Thelikelihood of
non-state actors being involved in acts
of persecution is particularly great, of
course, where the state structure has
collapsed.

Response of Governments in the
North/South

Before beginning an analysis of how
governments haveresponded tocurrent
refugeeissues and trends, a few prelimi-
nary points should be made. First, poli-
cies and practices in northern and
southern states are not simply a direct
response to the trends whichIThaveiden-
tified. Itis morecomplicated than that.
In fact, many of the programs in place
today were initiated years ago, in re-
sponse to different pressures.

Secondly, comparing the refugeesitu-
ation in the developing world, as op-
posed to the industrialized north, is abit
like comparing apples with oranges.
The overwhelming majority of refugees
(roughly 90 per cent, according toa 1997
Amnesty International report) are tobe
found in the south.?

Inthe south, one sees massive move-
ments of refugees. Inthenorth, asarule,
one sees individual asylum seekers.?
In part, thisis because of barriers torefu-
gee migrations that have been estab-
lished by the industrialized countries.
In part, it is due to geography. That is,
most of the political situations leading

tothedisplacement of peoplearelocated
in the south.

These factors, to a great extent, dic-
tate different responses todifferent cir-
cumstances in the north as opposed to
the south. That being said, there are
linkages between the tworegions with
respecttorefugees. Mostrefugeeclaim-
antsin the developed world come from
the developing world in the south.
Many travel through othernorthernand
southern statesbefore reaching their fi-
nal destination. As well, countries in
the southrely on monies from thenorth
toeffectively deal with the inflow of refu-
geestotheirterritory. Finally, how each
region deals with refugee flows is well
known to the other and has aninfluence
oneach other’s policies and practicesin
thisregard.

The North

Over the past decade, countries in the
developed world have introduced an
array of measures designed to prevent
or deter people from seeking asylumin
their territories. These measures were
prompted, inlarge part, by a perceived
“crisis” in the industrialized world. In
the 1980s, there was a sharp increase in
the number and severity of refugee
movements around the world.?® The
response to this development can be
characterized as either panic or “com-
passion fatigue”.?’ Unless action was
taken, states reasoned, they were atrisk
of being over-run by claimants. It was
assumed thatmany of the asylum seek-
ers were not genuine refugees. They
were accused of abusing the system of
refugee determination,®® “jumping the
queue” ahead of legitimaterefugeesand
immigrants and, in general, taking ad-
vantage of the generosity of northern
states.

Governments were also concerned
about the growing number of refugee
claimantsarriving at theirborders with-
outproperidentity documents, or with-
out documents at all. Described as an
“irregularmovement” of people?! , this
phenomenon had implications for se-
curity and was perceived by some as a
major abuse of the system.

Withtheincreased number of refugee
claimants, the cost of processing claims,
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and providing housing, social services,
and health care to the claimants, grew
accordingly. Inatime of budgetauster-
ity, and an environment of increasing
xenophobia, governments in the north
decided to take steps to substantially
reduce the number of asylum seekers
arriving at their borders.

Restricting the Flow

Toreduce the flow of refugee claimants
coming to their countries, governments
in the industrialized states have
adopted anumber of measures in recent
years. These include:
imposing visa restrictions on refu-
gee-producing countries.®> To enter
many northern countries, citizens of
southern states require a visa author-
izing such entry. Without the visa,
airlines will not permit travellers to
board their planes; imposing sanc-
tions or fines on airlines and other
carriers who transport people to
northern states without proper
documents;*? initiating pre-board-
ing checks at airports, to ensure that
passengers boarding aircraft are in
possession of proper documents;**
and in some cases, interdicting ves-
sels at seas and turning them back.?

Ifarefugeeclaimantisable tomakeit
all the way toanorthernstate, in spite of
these obstacles, he or she is faced with
otherbarriers. Examples are as follows:

1) In many cases, the claimant will be
returned to a “safe third country”
and made to claim refugee status

there;36

2) In a number of countries, asylum
seekers are routinely detained;¥”

3) In many jurisdictions, persons
coming from so-called “safe coun-
tries of origin” are put into a fast
track, designed to have their claims
rejected promptly with little or no
appeal following the negative deci-
sion;®

4) As well, northern countries have
cut back on benefits and rights for-
merly accorded to persons going
through the refugee determination
process. Benefits which have been
affected by such cutsinclude welfare,
legal aid and health coverage. There

have also been restrictions on the
right towork and therightto study;*
5) Finally, in many countries, a very
restrictive interpretation of the Con-
vention refugee definition has been
applied by decision-makers. Conse-
quently, very few claimants are rec-
ognized as Convention refugees.®

Itcanbesafely assumed that the com-
bination of these measures has had the
effectof discouraging people from seek-
ing asylum and thereby reduced the
number of refugee claimants in those
countries where such measures have
been imposed. In fact, since 1992, the
total number of asylum applications
submitted in the industrialized states
has dropped significantly, 4* while at
the same time, the globalscale of forced
displacement has continued to
grow.*2 One could expand on almost all
of theinitiativesdescribed above. Ishall
restrictmy comments tojust a few.

Visa Restrictions, Preboarding
Inspections, and the Safe Third
Country Rule

Visarestrictions make itharder for peo-
ple at risk to easily and quickly escape
to safe countries. Simply purchasing a
ticketand boarding a plane for acountry
which has imposed a visa restriction is
notanoption. Evenifallroutestosafety
arenotaffected by theirimposition, visa
restrictions effectively reduce the possi-
bilities for persons at risk.
Admittedly, a visa requirement can
curtail a situation in which numerous
unfounded asylum claims from a par-
ticular country are clogging a refugee
determination system. It is submitted,
however, that one should not be im-
posed on a country from which legiti-
mate refugees are fleeing and where
thereisnoevidence of large-scale abuse.
Pre-boarding inspections mean that
many legitimate refugees, unable to ob-
tain proper documentation due to the
situationin their countries, or forced to
travel on false documents to circumvent
visa restrictions, are turned back at air-
portswithouteverhaving their refugee
claims heard or determined. Countries
involved in this practice appear more

concerned with preventing undocu-
mented arrivals in their territory than
with ensuring refugee claimants areal-
lowed access to a fair and proper deter-
mination procedure. '

The “safe third country” rulehas cre-
ated the phenomenon of “refugees in
orbit”, orchain deportations, often with
little regard had to whether the “safe”
country is obliged to hear the refugee
claim or has in place other proper safe-
guards to ensure that asylum seekers
arenotreturned to countries where they
areatrisk. Inotherwords, thereis insuf-
ficient regard given to whether the re-
ceiving country is really “safe.”

According the European Council on
Refugees and Exiles, increasingly, “pet-
sons in need of protection (are ending
up) in Central, Eastern or Southern Eu-
rope ... where mechanisms of refugee
protection and assistance are often less
welldeveloped.”4

Asoneexample of this phenomenon,
the UNHCR notes that in May 1997,
“Lithuania and Belarus were negotiat-
ing a readmission agreement which
would enable the return of asylum seek-
ers from the former to the latter state,
even though Belarus was not a signa-
tory to theinternational refugee conven-
tions.”#

Detention

HereisaquotationfromaTogoleserefu-

gee, a 17 year old girl:
The police sprayed gas into the room
and shut the door...When the police-
man ordered me toleave the room he
hit me again with his stick, this time
on the shoulder. I tried to stand up,
but I slipped and fell to the ground.
The officer then kicked me in the
lower back.®

To those of you whohave listened to
refugees tell their stories, this type of
incidentmay sound familiar. However,
this is not a refugee’s account of perse-
cutionin her country of origin. Itis her
accountofhow she was treated after she
asked for asylum in the United States.

Detention of asylum seekers has in-
creased dramatically in the pastdecade
in Europe and especially in the United
States.’® In Australia, refugee claim-
ants who arrive without prior authori-
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zation are automatically detained.*’ In
some countries detention lasts through-
out the entire procedure. In others, it is
restricted to claimants whose applica-
tions are considered "manifestly un-
founded".*

According to the UNHCRExecutive
Committee, there are only four reasons
for detaining an asylum seeker: to verify
identity; to determine the elements of the
claim; to deal with people who have used
destroyed or fraudulent documents in
order to mislead the authorities (as
opposed to people who admit travelling
on false documents for reasons related to
theirfear of persecution); and to protect
national security or public order. Any
otherreason for detaining a refugee
claimant is unacceptable.*

Restriction of Benefits/Rights

Here is another story:

Benedicte had been arrested at a
memorial for her husband, who had
been shot dead during an anti-gov-
ernment rally. In prison, she was
repeatedly raped by guards. An
older guard finally tookpity on her
and smuggled her out in a sack.

She arrived in London by train, and
then made her way to the Home
Office, some miles away, where
she applied for asylum. She was
subsequently denied welfare
payments on the grounds that she
had not applied for asylum
immediately on arrival.

A legal challenge was made to the
Court of Appeal about the denial of
welfare payments, which ruled in
her favour. One of the judges
stated:

A significant number of genuine
asylum seekers now  find
themselves faced with a bleak
choice: whether to remain here
destitute and homeless until their
claims are finally determined or
whether instead to abandon their
claims and return to face the very
persecution they have fled.

The legal victory was short-lived.
In July 1996, the British parliament
passed legislation denying welfare
payments to all those who failed to
apply for asylum immediately on
arrival and to people appealing
against rejection of their asylum
claim. However, in October a new
High Court ruling required local
gov-

14

© Michael Bossin, 1999. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International

ernment authorities to provide
some assistance to asylum-seekers.
In December, for the first time in
50 years, the Red Cross distributed
food parcels in London. The
reC|p|ents were destitute asylum-
seekers.>®

Refugee claims can take a long time
to be processed - often several years -
during which the applicant is in a legal
and social limbo. Denying applicants ac-
cess to basic needs such as adequate
food, shelter and medical care only ag-
gravates their sense of insecurity and
isolation.

Although social assistance and simi-
larmatters are not addressed in the UN
Refugee Convention, the denial of such
benefits to asylum seekers is certainly
contrary to the spirit of that document.

Restrictive Interpretation of the
Refugee Definition

One last story, taken from a 1997 Am-
nesty International report on refugees:

Diabasan Natuba sought asylum in
Germany after escaping from a
Zairean prison, where she was tor-
tured because she had been caught
photocopying party materials. The
German authorities rejected her
claim on several grounds. They
stated that Zaire's president does

control the military and therefore
torture by soldiers does not consti-
tute state  persecution.  They
asserted that she had committed a
crime by photocopying documents,
so her detention was legitimate.
They said that the fact that she had
travelled on

a borrowed passport undermined
her credibility. Most extraordinary
of all, they said that her story was
not credible because many other
Zaireans had recounted similar
incidents. In mid-1996, she was
sheltering in a church in Germany,
terrified

of being deported back to Zaire.**

This is a prime example of the type of
restrictive interpretation of the refugee
definition, not to mention an ignorance
concerning country conditions, which
has led to similar refusals of legitimate
claims. In this country, the Supreme
Court of Canada has recognized that a
well founded fear of persecution may
exist where the agent of persecution is
not the state, where the state is either
unable or unwilling to offer protection to
the person concerned, and where the
ground(s) for persecution are one or
more of those enumerated in the Con-
vention definition.>> This interpretation
of the refugee Convention, however, is
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countries, as in theexample above, state
involvementin the persecutionisa pre-
requisite toa finding that the claimantis
aConventionrefugee.” Thisleaves vul-
nerable those whose oppressors are
non-governmental entities, including
armed militias. Obviously, a require-
ment for directstate involvementwould
also exclude anyone living in a col-
lapsed state.

The other common ground for refusal
of arefugeeclaim in manyjurisdictions
is the requirement that the asylum
seekerbe “singled-out” for persecution.
Governments haverelied on this princi-
ple to deny recognition to claimants
coming from countries where the vio-
lence is generalized. According to the
UNHCR, such a narrow interpretation
was never the intention of those who
drafted the 1951 UN Refugee Conven-
tion.5

Consequences of Restrictive
Measures

In addition to reducing the numbers of
asylum seekers in developed countries,
themeasures described abovehavehad
several other consequences. Rather
than “resolving” the refugee problem,
thesemeasureshavemerely diverted the
refugee flow elsewhere. Refugees are
simply resurfacing in other parts of the
world. For example, as of 1997, there
wereroughly 700,000 asylum seekers in
the Commonwealth of Independent
States (CIS), 500,000 of whom were in
Russia.>®

Although several CIScountries, such
as Estonia and Lithuania have ratified
the 1951 UN Refugee Convention, and
passed national legislation to imple-
ment a refugee determination proce-
dure, the capacity to implement the
legislation islimited. “As aresult, asy-
lum-seekers from outside the CISregion
often lack protection, haveno legal sta-
tus, do not benefit from social welfare
services and may not even have access
to refugee determination proce-
dures.”% Notes Kathleen Newland, of
the U.S. Committee for Refugees, “The
increase in formal adherence (to the
Refugeeand other Conventions) stands
in stark contrast to declining observ-
ance in practice.”%”

The restrictive measures have also
led toaboom in thesmugglingbusiness.
According to the UNHCR:

There is now a growing consensus
that the restrictive asylum practices
introduced by many of the industri-
alized states have converted what
was a relatively visible and quantifi-
able flow of asylum seekers into a
covert movement of irregular mi-
grants that is even more difficult for
states to count and control. There is
alsowidespread agreement thatsuch
irregular movements are increas-
ingly arranged and organized by
professional traffickers.®
Legitimate refugees, afraid that they
willnotbeadmitted, or willbedetained,
orwillhave theirasylum claims rejected
regardless of themerits of their case, are
simply being snuck into countries ille-
gally. Needless tosay, involving them-
selves with smugglersalsoleaves them
open to physical and economic exploi-
tation and risk.

Temporary Protection

In1992, the UN High Commissioner for
Refugees urged states to grant tempo-
rary protection to refugee claimants
from the former Yugoslavia. The idea
was thatonce the warended, and itwas
safe for them to doso, the asylum-seek-
erswould bereturned home. Around 15
states, mostly in Western Europe agreed
toestablisha program of temporary pro-
tection, benefitting more than half a
millionpeople.®® Those in danger were
provided sanctuary. Atthe same time,
host countries were relieved of the ne-
cessity -of conducting individual
determinations in each case. For these
reasons, the temporary protection pro-
gram was seen to be a success. In
Canada, a similar scheme was imple-
mented this year in the case of ethnic
Albanians fleeing Kosovo, albeit on a
much smaller scale than the European
response to the crisis in Bosnia.
Itisnotclear whether the provision of
temporary protection tolarge groups of
refugeeclaimantsisatrend of the future.
With respect to Kosovar refugees from
Macedonia, for example, Germany ac-
cepted 10,000, in sharp contrast to the
more than 350,000 former Yugoslavs

who found protection therein the early
1990s.60
Whether ornot they areimplemented
widely, temporary protection regimes
should be applied with care and cau-
tion. Those with temporary status have
fewer rights than those persons who
havebeenrecognized as refugees under
the 1951 UN Refugee Convention. For
example, they do not benefit from the
prohibition against refoulement, which
applies to Conventionrefugees. Their
status can be removed by the govern-
ment for more easily than is the case
with Conventionrefugees. The UNHCR
Handbook on Procedures and Criteria
for Determining Refugee Status states:
Once a person’s status as a refugee
hasbeen determined, itis maintained
unless he comes within the terms of
one of the cessation clauses.®? This
strictapproach towards the determi-
nation of refugee status results from
theneed to provide refugees with the
assurance that their status willnot be
subject to constant review in thelight
of temporary changes - not of a fun-
damental character - in the situation
prevailing in their country of ori-
gin'62
Persons not recognized as refugees
under the UN Refugee Conventionare,
inaword, more vulnerable to premature
removal by governments sensitive to
political and societal pressures. Where
an individual recipient of temporary
protection fears that he or she may still
beatriskifreturned home, an opportu-
nity to make an asylum claim should
always be available.

The South: A History of
Generosity

Ingeneral, it canbe said thatmany of the
world’s poorest nations have aremark-
ablerecord of hospitality towards refu-
gees. Malawi, for example, a country of
few natural resources, a serious short-
age of land and a population of just
under 8 million, hosted more than a
millionMozambican refugees from the
mid-1980s to the early 1990s.> Similar
acts of generosity have been recorded
throughout most of Africa, which con-
tinues to accommodate more refugees
than any other part of the world.%
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Southand South-West Asia also pro-
vide examples of generosity when it
comes to refugees. Pakistan and Iran
jointly accepted more than 5 million
refugees throughout most of the eight-
ies. Indiahasbeenhome to Tibetan refu-
gees from China, Chakmas from
Bangladesh and Tamils from SriLanka,
not to mention refugees from Afghani-
stan, Bhutan and Myanmar.%

In South-East Asia, Thailand has
been host to refugees from Cambodia,
Laos, Myanmar and Vietnam. In the
Americas, Mexico provided asylum to
over 100,000 Guatemalans in the eight-
ies and early nineties.%

Declining Standards of
Protection

Recently there have been troubling
signs that protection standards in
southern countries, which traditionally
haveborne thebrunt of refugee protec-
tion, are in decline. Several of these in-
dicators of declining standards are
described below.

Closing of Borders/Refoulemenent

Inanumber of instances, countries have
closed their borders to asylum seekers.
This occurred in Tajikistan, Uzbekistan
and Pakistan in the latter half of 1996,
when Afghans fleeing the Taliban of-
fensive were denied entry. Thatsame
year, Tanzania and Zaire closed their
borders to Hutus fleeing from
Burundi.®”

In other cases, countries have re-
turned refugeesto countries where they
maybeatrisk. In1996, Thailand denied
asylum torefugees from Myanmarand
then returned 900 Myanmar women
and children to a particularly danger-
ous part of their homeland.®

Decrease of Security in the
Country of Asylum

Admission to a country of asylum no
longer brings with it a guarantee of
safety. Refugees living in camps are
oftendependent on rations that are dis-
tributed by groups responsible for
abuses back home. The local power
structurein the country of originis often
replicated - as are the abuses.®

Many refugee camps around the
world have become militarized and
politicized. Boys and young men have
been forcibly conscripted into armies
and militias. Women and girls have
been victims of sexual abuse and other
kinds of violence. In urban areas, in
some countries, refugees are routinely
harassed and arbitrarily detained.”®
None of these are necessarily new phe-
nomena, but the prevalence and sever-
ity of such incidents is now a major
cause of concern.

There are other trends worth noting.
In some cases, repatriations are taking
place not because conditions have be-
comesafe intherefugees’home country,
butbecause they havebecome too dan-
gerous in the host country, or for politi-
cal reasons. Repatriations in such
circumstanceshavenotbeen voluntary,
but coerced. In the past few years, ac-
cording to the U.S. Committee for Refu-
gees, refugees have been forcibly
repatriated from Iran (to Afghanistan
and Azerbaijan), from Bangladesh (to
Burma), from Thailand (to Burma and
Cambodia), and from Tanzaniaand the
Democratic Republic of Congo (to
Rwanda).”!

Inother cases, refugeeswanting togo
home havebeen prevented from doing

. sobecause the militant groups control-

ling these populations thought that to
let them go would be to their political
and military disadvantage. This was
the case, for example, with Rwandan
refugees in Zaire and Tanzania and
Tajik refugees in Afghanistan.”

Links between the North and
South

Notsurprisingly, the restrictive actions
of the wealthy states towards refugees
have had an effect and influence on
countries with fewerresources. Accord-
ing to the UNCHR:

When the very countries responsible
for establishing the international
refugee regime begin to challenge its
legal and ethical foundations, then it
is hardly surprising that other states,
especially those with far more press-
ing economic problems and much
larger refugee populations, have de-
cided to follow suit.

Increasingly, when low-income
countries close their borders to refu-
gees, they tend tojustify their actions
by referring to the precedents which
have already been set by the more
affluent states. “In the current situa-
tion, what country would keep its
borders open?” asked a government
minister in an African country when
confronted with an impending refu-
gee influx. “If this was a Western
country,” he continued, “it would
have been well accepted.””

In a similar vein, Kathleen Newland
writes, “The demonstration of these [re-
strictive] actions by rich countries has
made it easier for poorer countries to
justify similar measures: to close their
borders to arriving refugees, to push
hard for premature repatriation, or to
take matters into their own hands and
forcibly returnrefugees.”7*

Is it any wonder that some of the
poorer countries are feeling resentful of
their northern counterparts? They are
expected to respect and observe stand-
ards that, from their perspective, the
wealthier countries are ignoring or un-
dermining.

Other developmentshavereinforced
this attitude, notably a growing reluc-
tance on the part of the north to subsi-
dize the solutions to refugee-related
problems arising in the south. Malawi
isone example. After all the generosity
shown towards Mozambican refugees
by that country, Malawi is now faced
with serious environmental problems:
deforestation and soil erosion in the
regions where the refugeeslived. Now
that the refugees are gone, Malawican-
not get aid to address this problem.”

Understandably, situations like this
leave poorer states wary of admitting
large flows of refugees into their terri-
tory. Many donor states make it clear
that theynolonger are prepared to sup-
port long-term refugee assistance pro-
grams in other parts of the world. They
want solutions arrived at quickly, and
cheaply. This situation is compounded
by the worsening economies and the
lowering ofaid in generaltomany of the
world’s poorer nations. A growing
number of these states have decided
that sustaining large refugee po-
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pulations is simply a luxury they can
nolonger afford.”

Xenophobia exists in the developing
world as well as in the industrialized
world. In both situations, politicians
areready toexploit the fears of the popu-
lace, and blame refugees for the coun-
try’s ills. No doubt, refugees have an
impactonahostcountry:increasing the
level of competition for resources which
are scarce already. The resources to
whichIreferarenotjustfood and water,
buteducation, health care and jobs. As
mentioned above, refugees can also
have anegative impact on the environ-
ment of a host country. All of this can
lead to resentment from the local
populations, who often think - mistak-
enly - that those in the camps have it
better.

Finally, as mentioned above, during
the Cold War the superpowers sup-
ported countries hosting refugees for
politicalreasons. Now that the cold war
is over, and that supportis gone, coun-
tries are more anxious to improve rela-
tions with countries in their own
regions. As a consequence, although
granting asylum ought to be seen as a
humanitarian act, itisnow perceived in
some quartersasa political one. In other
words, admitting refugees from aneigh-
bouring state with whom an alliance
has been built, may put that alliance in
jeopardy. It is such considerations
which explains Thailand’s reluctance
to admit refugees from Myanmar and
Tanzania’s eagerness to repatriate
Rwandans.””

This, too, is an echo of what is hap-
pening in Europe. In1997, forexample,
the European Union accepted a pro-
posal from Spain which could make it
impossible for the citizen of one EU state
to seek asylum in another.”

Conclusion

Allin all, Thave not painted a very rosy
picture. Thatbeing said, perhapsIhave
presented it to the right gtoup. For those
involved in refugee protection, the
world has presented you with a formi-
dablechallenge. Somany refusals. The
phrase can be seen not only from the
pointof view of the refugee, but fromthat
of aid workers, decision makers, law-

yers and others in the field. For each
refusal there are hurdles to overcome,
laws to change and minds to convince.
The challenges are many, and I wish
you every success in meeting them. s
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Porous Nation: From Ireland’s ‘Haemorrhage’ to Immigrant
Inundation - A Critique of Ireland’s Immigration Act, 1999

Abstract

This paper examines the impact of
metaphors of fluidity for migratory
processes upon the development of
public opinion in Ireland, both to
trace the effects of historical Irish out-
migration on perceptions of recent
immigration, and to demystify rhe-
torical strategies that stigmatize asy-
lum-seekers and refugees in Ireland
aspartof anexpanding pool of illegal
immigration, rather than as victims
of persecution in need of interna-
tional protection. The focus through-
out the discussion is upon the range
of different discourses underlying
these metaphors of fluidity and how
they become transformed over time,
as well as their influence in engen-
dering public hostility towards first
emigration and then asylum-appli-
cants and refugees coming into the
country, following Ireland’s transi-
tion from an ‘emigrantnursery’ toan
immigranthostsociety.

Résumé

Cet article examine I'impact de la
métaphore de la fluidité du proces-
susmigratoire surle développement
de l'opinion publique en Irlande.
Cette analyse est produite a la fois
pourretracerleseffetsdel’émigration
historique des irlandais sur la per-
ception qu'’ils se font de la récente
immigration, et pour désamorcerles
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stratégies rhétoriques qui stigma-
tisent les demandeurs d’asile et les
réfugiés en Irlande en y voyant la
manifestationd une vague montante
d’immigrationillégale, plutétqued’y
voir le geste de victimes de
persécutions requérant une protec-
tioninternationale. L’attention dela
discussion porte sur I'éventail de
discours distincts sous-tendant ces
métaphores de fluidité, leur transfor-
mationaufil dutemps, leurinfluence
sur un engendrement de l'hostilité
du public envers l’émigration
historique, puis envers la venue au
pays de demandeurs d’asile et de
réfugiés, au fur et a mesure que
I'Irlande se transforme de “pépiniére
a émigrants’ a terre d’accueil a
I'immigration.

Introduction

Themost pressing reason for the speedy
passage of Ireland’s Immigration Bill,
1999, according to the Minister of State
for Justice, Mary Wallace, was the need
toprotectIrish society from the “inflows
of criminal elements” (Irish Times, July
2, 1999). Following the High Court
judgement in the case of Laurentiu v.
Ireland (22 January, 1999) that struck
down thedeportation provisions of the
1935 Aliens Act, and the upholding of
thatdecisionby the Irish Supreme Court
(20 May, 1999), Ireland’s “deportation
loophole” needed tobe plugged, stated
Minister of Justice, Equality and Law
Reform, John O’'Donoghue (who tabled
the Bill), in order to “prevent and dis-
courage illegal immigration” (Irish
Times, January 108; Pollock; Watt, 29-
30). One year earlier, Minister
O’Donoghue had also expressed his
vehement opposition to a proposed
amnesty for the backlog of asylum-
seekers in Ireland, because “it would
send the wrong signal in terms of ad-

dressing illegal immigration flows”.!
Morerecently, aspokesman for the De-
partment of Justice warned that if work
permits were granted to asylum-seek-
ers, “the flood gates would be
opened”.2 What each of these pro-
nouncements emphasize in common,
then, is animplicit associationbetween
Irish immigration and threatening
metaphors of fluidity: one that gradu-
ally elides the distinctionbetween asy-
lum-seekers, “illegal immigration
flows”, and “inflows of criminal ele-
ments” to manipulate public opinion
and stigmatize those seeking asylum
inIreland through what Crepeau terms
an “illegitimacy transfer” (2-3). Such
pronouncements from Department of
Justice officials also encapsulate senti-
ments that have become widespread,
as notjust reported but inculcated by a
large cross-section of the Irish mediain
the past couple of years (Collins, 103-
108; Pollock; Watt, 29-30). As Phillip
Watt observes, “the repeated assertion
that there is a flood or tide of refugees
and asylum-seekers coming toIreland”
has helped create an “atmosphere of
fear” and intolerance towards them
(29). Indeed, one should not underesti-
mate the extent to which alarmist rhe-
torical strategies, negative media
coverage, and hostile public-opinion
not just in Ireland but throughout the
Western world effectively constrain,
shape and determine respective na-
tionalimmigration and refugee policies
(Simon & Lynch). And yet, the invoca-
tion of ‘floodsand tides’ todescribeIrish
migratory processesisnotlimited toIre-
land’s recent upsurge in asylum appli-
cants. Rather, it can be attributed to a
recrudescence of metaphors of fluidity
that have characterized Irish emigra-
tion for at least one hundred and fifty
years, following the ‘Famine tide’ of
1847. My intention here is to examine
the evolution and transformation of
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these metaphors of fluidity in the period
between the Famine of 1847 and the
Dublin Convention (1990), both to trace
the effects of historical Irish
outmigration on perceptions of recent
immigration, and to demystify rhetori-
cal strategies that stigmatize asylum-
seekers and refugees in Ireland as part
of anexpanding pool of illegal immigra-
tion, rather than as victims of persecu-
tioninneed of international protection.

Metaphors of Fluidity

It is now commonplace to remark that
therhetoric of migration frequently rep-
resents population displacements
through metaphors of fluidity. Writers
employing legal, academic, and jour-
nalistic registers all tend to describe
population movements as ‘influxes’
and ‘outflows’, ‘immersions’ and ‘out-
pourings’, ‘floods’, ‘tides’ and ‘waves’,
with varying degrees of self-conscious-
ness abouttheimpactof their figurative
language upon perceptions of migra-
tion. What is less commonly noted,
however, are thediscourses underlying
these metaphors of fluidity and how
they become transformed over time, that
is, the extent to which these metaphors
themselves are diachronically con-
structed, and subject to modification
and periodization, rather than
ahistorical, immutable, and static fig-
ures of representation. Accordingly, I
want to telescope the representations of
twohistorically disjunctive momentsin
patterns of Irish migration and survey
the evolution and transformation of
metaphors of fluidity between them.
Morespecifically, Iwant to focus first on
the period of the rapid expansion and
institutionalization of the emigrant
trade in the 1830s and 1840s leading up
to the Famine migration from Ireland,
and then I want to turn to the reverse
flow of increasing asylum-seekers com-
ing into the country in the late 1990s, as
part of the same process of discourse
transformation underlying Ireland’s
transition from an emigrant to an immi-
grant host society.

The danger inherent in this type of
discourse analysis, however, is that it
obfuscates the grim materiality of the
conditions and conflicts that giverise to

population displacements and refugee
movements in the first place (Rapport,
77; Said, 159-161). And yet, it can be
argued thatnothing hasamoreimmedi-
ate impact on the lives of refugees in
countries of first asylum and resettle-
ment than public-opinion, their repre-
sentation by the media, and the
rhetorical strategies that are often em-
ployed toincite feelings of hostility and
even acts of violence against them.3

From Gothic to Social Darwinism

My argument, then, is that whereas in
themid-nineteenth-century representa-
tions of Irish outmigration were usually
encapsulated within a larger Gothic
discourse, that depicted it through
metaphors of hemorrhaging, blood-let-
ting, and cultural anaemia for the social
disruption caused by population deple-
tion, this ultimately becomes super-
seded in the 1990s by an emergent
discourse of Social Darwinism, rooted
in the residue of natural selection, com-
petition for limited resources, and eco-
nomic determinism, that has come to
represent the arrival of asylum-seekers
into Ireland as a form of natural disas-
ter.* In other words, in the period be-
tween the Famine and the Dublin
Convention (1990) Gothic
Supernaturalism gradually gives way
to Natural Selection in conditioning
metaphors of fluidity for Irishmigratory
processes.

Insaying this, however,I donot want
to imply that there is either a simple
process of supercession or a reductive
dichotomy between the two. Rather, it
hasbeen suggested that both the Social
Darwinist and Gothic emerge dialecti-
cally related to one another within the
same nineteenth-century purview and
at opposite ends within the same ideo-
logical continuum, as Enlightenment
and counter-Enlightenment discourses
that illustrate either the rigid social ap-
plication or obversereactionagainstthe
rise of “instrumental rationality”.5 For
my purposes though, itisenoughtonote
thatin mid-nineteenth-century Ireland
the Gothic was the dominant and the
Social Darwinist the recessive dis-
course underlying various representa-
tions of the Irish exodus, whereas the

twohavenow become inversely related
in the public perception of asylum-seek-
ers and refugees. At issue, in other
words, is the way in which each of them
givesrisetosimilarrhetorical strategies
thatstigmatize migrationby construing
any deviation in the national popula-
tion level as a threat to the normative
social order.

Porous Nation

What each of these discourses empha-
size in common, however, is the funda-
mental passivity of the Irish nation
beforemigratory pressures thatrender
it prostrate and unable to regulate the
populationmovements that traverseits
borders. For whether migration is por-
trayed as a form of social enervation or
immigrantinundation, both discourses
constructIreland as porous, vulnerable,
and subject to external migratory con-
trols. Each of these discourses thusalso
gives rise to fundamental anxieties not
only about the liquidation of interna-
tional boundaries but also, more spe-
cifically, about the self-selectivity of
those migrant populations who first
would exit and then enter the Irish na-
tion. Inthe Famine period, forexample,
Irish Nationalist and Tory Unionist
commentators alike opposed the
outmigration of either the “industrious
classes” of an independent Catholic
“yeomanry” or the ‘lower order of Prot-
estants’ through recourse to the same
Gothic metaphors of ‘draining life-
blood’, splintered ‘bone and sinew’,
and socialhaemorrhage. These, in turn,
became absorbed into a critique of the
Union between Great Britain and Ire-
land (1800) as either inneed of Repeal or
imperial retrenchment for purposes of
population retention. More recent con-
structions of refugees ‘flooding into Ire-
land,’ on the other hand, shift the
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discourse to apprehensions of strained
resources thatare figured in terms of an
imminent natural disaster. It is par-
tially this rhetorical strategy, for exam-
ple, thatenables the Irish Department of
Justice, Equality, and Law Reform to
circumvent existing statutory protec-
tions for asylum-seekers enshrined in
the Irish Refugee Act (1996) with mini-
mal opposition, because of the ostensi-
ble need for ad hoc, contingent and
discretionary procedures as measures
of ‘containment’ for the ‘refugee crisis’
that thenbecome normative asIreland’s
refugee reception policy (Byrne, 107-
117).

YettowhateverextentIreland suffers
froma ‘refugeecrisis’ itis clearly a crisis
of representation. For whether itbein
the discursive fields of legal, media, or
parliamentary representation, the im-
age of the refugee hasbecome over-de-
termined and conflated with other
categories of migrant - so that tradi-
tional conceptions of political displace-
mentand enforced migration, whereby
refugees come to Ireland because of a
well founded fear of persecution
abroad, are increasingly destabilized
by perceptions of asylum-seekers aseco-
nomic agents, who misrepresent their
displacement in terms of human rights
violations to cloak their exploitation of
Ireland’s supposedly generous social
and economic entitlements. Whateach
of these Gothic and Social Darwinist
discourseslead to thereforeis a concept
of migratory self-selection in which, to
putitbluntly, ‘back then’, at the time of
the Famine, it was always the best who
left, whereas now in the 1990s it is al-
ways the worst (economic aliens, para-
sites, spongers) who would come to
Ireland.

Ireland’s ‘Haemorrhage’

Unlike today, in the mid-nineteenth
century, both Irish Nationalistand Tory
Unionistcommentators feared popula-
tion depletion rather than immigrant
inundation. They each employed a
Gothicdiscourse to objectnotjust to the
phenomenon of emigration in general
but specifically the departure of their
respective population cohorts, and the
evacuation of their social bases of sup-

port. Eachgroup envisioned Ireland as
an organic entity whose steady loss of
people they imagined as a form of de-
generative illness or social haemor-
rhaging.

Spacerestrictions permitonly a trun-
cated discussion here of Irish National-
ist and Tory Unionist rhetorical
strategies that invoked the same Gothic
conventions of blood-letting, haemor-
rhaging, and collective anaemia to op-
pose emigration as representing a
diminution of their respective political
interests;butsufficeittosay that writers
fromboth traditions frequently turned
to the Gothicto depict the social disrup-
tion caused by population depletion.
Each would thus equate the emigration
of their respective cohorts with ameta-
phoricalloss of blood to foreground its
abnormality, its aberrant rather than
routine occurrence within the imperial
circulation of peoples and commerce.
Accordingly, whereas writers in the
cultural nationalist publication The
Nation frequently employed Gothic
metaphors of fluidity tolament the loss
of an independent Catholic yeomanry
ostensibly at the heart of the nationalist
project, for the Tory Unionist Dublin
University Magazine it was the migra-
tion of thelower class of Protestants that
was figuratively seen, as a form of
hemorrhaging, to curtail the life span of
both the Irish Union and the British
Empire. Inboth cases, though, the Irish
nation or the Irish Union was envi-
sioned as equally passive and helpless
before the very population losses that
would inevitably hasten its own de-
mise.

Immigrant Inundation

If we turn now to more recent percep-
tions of refugees ‘flooding intoIreland’,
the Irish nation is similarly envisioned
aspassive, porous, and subject to exter-
nal migratory controls, albeit for very
different reasons. For whereas in the
mid-nineteenth century, metaphors for
migration were entirely constructed in
terms of national depletion, fluid seep-
age,and loss, thereverse flow of increas-
ing asylum-seekers coming intoIreland
tends tobeimagined as a form of immi-
grant inundation, a population stream

that threatens to drown the nation in
place of its traditional drainage.
Against thebackdrop of Ireland’s tran-
sition from an emigrant to animmigrant
host society, an emergent discourse of
Social Darwinismhas gradually super-
seded its Gothic predecessor, to recon-
structIrishmigratory processes in terms
of ‘floods’, ‘tides’, and as a variant of
natural disaster. Under this rubric of
Social Darwinism, immigrants to Ire-
land, mainly asylum-seekers and refu-
gees, are associated not with human
rights violations buteconomic survival
strategies, competition for limited re-
sources, and outright opportunism, as
the ‘spillover’ of othernations’ poverty
that puts Ireland’s capacity to sustain
its own populace under strain. Accord-
ingly, in the period between the Famine
and the Dublin Convention, ‘haemor-
rhaging’ has gradually given way to
‘sponging’, ‘'vampirism’ to ‘parasit-
ism’, ‘blood-lines’ to the ‘dole-queue’,
and much more recently, the ‘brain
drain’ toa ‘traffickers’ haven’, as domi-
nant images for would-be migrants in
the popular imagination and media
coverage of population displacement.
A series of paradoxically mixed meta-
phorsemergeshere tostigmatize migra-
tory self-selection as a degenerative
socialinfluence across arange of differ-
entdiscourses, while implying that the
nation’sincapacity toregulate its popu-
lationlevelhas changed little over time.

Evidence of a Social Darwinist
mindsetismore thanapparentinrecent
press coverage and Oireachtais (parlia-
mentary) debates aboutasylum-seekers
andrefugees. As Andy Pollockalleges,
“sensational headlines, misleading sta-
tistics, unsourced claims, and often
plain demonising of asylum-seekers”
(15) have frequently marked this press
coverage, especially that of Ireland’s
Independent Newspaper Group. For
example, calamitousimagery equating
recentimmigration with a form of natu-
ral disaster has been the recurrent
theme in headlines such as “5000 Refu-
gees flooding into Ireland” (Irish Inde-
pendent, May 29, 1997) and “Demand
to curb... tide on refugees” (Sunday
World, May 20, 1997). The ensuing ap-
prehension of strained resources in-
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forms further headlines like “Services
face overload as refugee flood contin-
ues” (Sunday Business Post, May 18,
1997), “Refugee Flood to spark home
crisis” (Irish Independent, June 12,
1997), “ Asylum seekers and homeless
vie for shelter” (Irish Times, May 9,
1997), and “Crackdown on 2000
sponger refugees” (Irish Independent,
June 7, 1997).

The dominant themes that emerge
hereare those of aresourceburdenand
burgeoning criminality, both of which
come together under the notional ban-
ner ‘refugee crime-wave’ thatimplicitly
associates asylum-seekers with the
need for greater law enforcement and
cost reduction together under a single
heading. Even more inflammatory are
alarmist headlines that implicitly link
the two to augur social extinction, such
as “Refugeerapistontherampage” (The
Star, June 13,1997) and “Refugees flood-
ing maternity hospitals (Evening Her-
ald, June 6, 1997),” that incite fear of
cultural and racial contamination in the
very act of inhibiting the host popula-
tion’s capacity toreproduceitself. What
entails from such calamitous imagery,
then, is a growing sense of necessity for
extraordinary measures and the use of
discretionary powers to ‘contain’ the
refugee crisis. In times of crisis and
natural disaster, in other words, the
nation mustresorttocontingency meas-
ures itnormally would not countenance
to ensure its self-preservation. Calam-
ity, contingency, the threat of extinction,
the struggle for reproduction, and in-
stinctive self-preservation: all of these,
of course, are variants of a principle of
Natural Selection within alarger Social
Darwinist discourse.

The influence of Social Darwinism is
less evident but also still perceptible in
several recent Irish Oireachtais debates
on the subject of immigration and refu-
gee policy. “On my appointment as
Minister for Justice, Equality, and Law
Reform” in June 1997, stated John
O’Donoghue last year, “one of the first
issues tobebrought tomy attention was
the surge in thenumber of asylum seek-
ers which had been experienced” after
passage of the Refugee Act (1996).7
“Theextent of the surgeexperienced” -

from 424 applicants in 1995 to almost
40001ast year—was such “that the struc-
tures provided forin the Act would have
beentotally overwhelmed fromday one,
had we gone ahead with its implemen-
tation”. Therefore, it has only been se-
lectively implemented in tandem with
departmental directives that “seek to
regulate immigration flows” and pre-
ventthem from taking “placeina totally
haphazard and unregulated manner”.

TheMinister’s comments are framed
then in familiar terms of disaster pre-
vention, cost reduction, and theneed for
national self-preservation, by erecting
discretionary barriers where “there is
nolegislative frameworkin place to[re-
strict] the further influx of migrants”. In
practice, this has meant adopting a re-
strictive definition of the Refugee Con-
vention; implementing strictly the
removal proceedings of the Refugee Act,
including judicious application of the
Dublin Convention (Irish Times, May
27,1999), tocircumvent the Act’s trans-
parency, multi-stage determination
procedure,and measures of procedural
fairness; drafting guidelines to root out
“Manifestly Unfounded” applica-
tions;® occasional exclusions of mem-
bers of visible minorities at border
checkpoints (Irish Times, April 24,
1999); and delaying the appointment of
independentappeals officers, although
this has recently been rectified and is
reflected in substantially improved rec-
ognition rates (Irish Times, June 3,
1999). “Less amenable to calamitous
imagery,” on the other hand, notes
Byrne, is the mundane reality of “ad-
ministrative paralysis” that remains
the underlying cause of the “logjam”
and the “refugee crisis” (110).

Behind these calamitous metaphors
of fluidity, however, also lies the more
stark, socio-economic parlance of lim-
ited resources, demographic pressure,
potentiallabour strife, and strained law
enforcement, asaresult of “illegal immi-
gration flows”. For “the magnitude of
the influx” has generated a number of
associated costs, Minister O’'Donoghue
continues, including “social welfare,
housing, education, health care, em-

ployment, etc.,” all of which “must also
beborneinmind” when devising immi-
gration and refugee policy. Moreover,
external, global factors such as acute
poverty, underdevelopment,evermore
accessible and extensive transportation
links, and people trafficking have all
rendered Ireland particularly vulner-
able to an increasing “number of per-
sonswhoseek asylumasrefugeeswhen
itis economic pressures which are mo-
tivating [them] rather than political per-
secution”. In effect, it mightbe argued
that Ireland currently perceivesitself to
be experiencing the same economically
induced, sharp increase in asylum ap-
plicants and permutation of the “refu-
gee crisis” that affected many Western
European and North Americannations
in the mid-1980s (Hawkins, 386-389;
Kelley & Treblicock, 382-440; Zolberget
al,278-282),buthasreacted by suspend-
ing its own Refugee Actas far too cum-
bersome to handle the increased
caseload withoutever even putting that
legislation fully to the test. Itis this pre-
vailing sense of crisis thathas informed
recent discussion of Ireland’s Immigra-
tion Bill, 1999.

Immigration or Deportation Bill?

In a rare moment of levity during the
discussion of Ireland’s Immigration
Bill, Minister O'Donoghuebegan tolec-
ture the House on the etymology of the
term “aliens”:
It owes its origin — he explained - to
the Latin noun and adjective alienus,
which simply conveys a quality of
“elseness”. Nowadays it is more
likely to conjure up images of outer
space than of people from other
countries. I am happier to see its use
discontinued [and replaced by the
term “non-national”...] That said, if
there is ever an invasion from outer
space, I have no doubt—

Mr Howlin: The Minister will deport
them.

Mr O’Donoghue: the aliens leg-

islation will be revived.?

We will put aside the question of
whether the outlandish term “aliens”
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suggests “invaders from outer space”
rather than “people from other coun-
tries”, and to what extent the rise of sci-
ence fiction as a genre is ultimately
bound up with Cold War politics and
fear of the “enemy within”. More perti-
nent here is the fact that Minister
O’Donoghue’s comments obfuscate the
distinction between immigration into
Ireland in general — whether it be the
movement of “aliens” or “non-nation-
als” - and the more specific intent and
muchnarrower scope of the legislation:
to deport failed asylum applicants and
exclude “undesirable non-nationals”
from entering the country.® The Min-
ister’s seemingly liberaladoption of the
term “non-national”, in other words,
conceals the function of the legislation
and, according to opposition Deputy De
Rossa, his failure to produce any sort of
“policy document which outlines gov-
ernment thinking on how immigration
willimpact upon [Irish] society”. 1! As
opposition deputy Michael Higgins
also objected in the House: “itis a great
tragedy that weare considering legisla-
tion thatis effectively the housekeeping
of deportation rather than discussing
the principles of a policy on refugees or
migrants”.

No Queues to Jump

Throughouthis term of office, Minister
O’Donoghue has insisted upon the
need todistinguish rigorously between
“genuine refugees” and “illegal immi-
grants.”’2 He has also frequently reiter-
ated that “the reality, in line with
international experience, is thatat most
about 10 percent of applicants will... be
found to be refugees”!® — a statement
that quickly became a self-fulfilling
prophecy with respect to recognition
rates (Irish Times, March 23, 1999), yet
remains patently false in light of Cana-
dian experience (Kelley & Treblicock,
427),and isbelied evenby the Irish Gov-
ernment’s own recently instituted inde-
pendent appeals procedures (Irish
Times, June 3, 1999). Both statements
must therefore be considered disin-
genuous, given that Ireland has no im-
migration policy apart from asylum

procedures for voluntary immigrants to
avail of, and therefore nolegal means of
entry toalleviate pressure fromirregu-
lar population movements. Although
the UNHCR suggests that “it is not
healthy for the asylum system of any
country that there should only be one
channel (asylum-seeking) whereby im-
migrants from outside the EU can get
in,” Ireland has yet to expand its means
of entry, despiterepeated calls for some
form of regularized immigration (Irish
Times, April 30, 1999). “Because the
state restricts immigration to the asy-
lum route,” adds Pauline Faughnan of
the Social Science Research Centre at
University College Dublin, thatroutebe-
comes “abused” (Irish Times, April 30,
1999). Thus, unlike in other western
nations, where fraudulent asylum ap-
plicants are condemned as “queue
jumpers” seeking to circumventlengthy
immigration procedures, in Ireland, in
effect, there areno queues tojump.
What follows is that those seeking to
immigrate voluntarily to Ireland are
caught within a categorical squeeze,
between making a spurious asylum
application on the one hand, and out-
rightexclusion on the other. “ Ab initio,
on arrival in the land,” states Minister
O’Donoghue, “an individual is either
anillegalimmigrantorarefugee”.’* The
Minister is thus in no position to offer
the guarantee, at thebehest of UNHCR,
that Ireland’s “immigration and asy-
lum policies do not get confused,”
because they are, in effect, one and the
same. Noris he in any position to reas-
sure UNHCR thathe seeks to “avoid the
publicperception thatequates refugees
with illegal aliens, and weakens the
awareness of those in need of protec-
tion,”'¢ because he himself has fre-
quently and publicly cast doubt upon
the validity of the vast majority of asy-
lum applications in Ireland. While itis
obvious thatallstateshavetotake meas-
ures to distinguish between genuine
asylum applicants and illegal immi-
grants as one plank of refugee protec-
tion and as a function of sovereignty, it
would also seem incumbent upon states
like Ireland not to overburden theirasy-
lum procedures by restricting access
into the country fromall other channels.

The conclusion that should be drawn
here is that some form of elective immi-
gration policy is not merely auxiliary
butanessential corollary of refugee pro-
tection, and that it is detrimental to the
well-being and public perception of asy-
lum applicants when their procedural
means of entry is also, by law, the sole
conduit of legal (and hence illegal) im-
migration (alsosee Habermas fora simi-
lar analysis of the politics of asylum in
Germany, 141-148).

Finally, it needs to be said that no
European country ismore vulnerable to
the pressure from extra-legal remedies
for failed asylum applicants and eco-
nomicmigrants thanIreland. Ireland’s
history of emigration extends not just
from the Famine and Pre-Famine peri-
odsbutup until as late as the mid-1980s,
when officials from the Irish Govern-
ment vigorously lobbied the United
Statesadministration to permitundocu-
mented “Irish illegals” in America to
remain (Corcoran). Minister O’Dono-
ghue’s remark that “Ireland has tradi-
tionally been regarded as a country of
emigration rather thanimmigration”"’
is in many respects a prescriptive in-
stead of a descriptive statement, and it
canbeinterpreted to providearationale
for shifting theburden of accepting asy-
lum-seekers away from Ireland to other
countries of resettlement; but Ireland’s
history of emigration has also been
mobilized very effectively to create feel-
ings of empathy for immigrants and for
purposes of advocacy, both in the
Oireachtais and in society at large. Ul-
timately, by framingIreland’s immigra-
tion legislation strictly through thelens
of refugee determination, Ireland’s Jus-
tice Department obfuscates notjust the
more vexing issues surrounding recent
Irish immigration, such as, first of all,
thenation’s glaring lack of policy, deter-
mination of absorptive capacity, or
statement of anotional desirable rate of
increase in lieu of its so-called crisis
proportion;butalso, secondly, itfailsto
acknowledge Ireland’s profound ethi-
cal and historical obligations to permit
at least a portion of its economic aliens
and non-coerced migrants humanitar-
ian leave to remain, if for no other rea-
son, thenbecause of its robust economic
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expansion that increasingly implicates
Ireland in a growing network of socio-
economic disparities world-wide. Itis,
afterall, very easy forIreland to insist it
isbeing flooded withimmigrants, in the
absence of any stipulated policy, nor-
mative criterion, or water marker by
which to measure its population over-
flow.

Conclusion

Therefore, in a spirit of intervention, I
would like tosuggest that the pointhere
isnottorefutebuttorefigure thesemeta-
phorsof fluidity, inamanner more sym-
pathetic to the plight of Ireland’s
economic aliens, asylum-seekers, and
refugees. In Metaphors We Live By
(1980), Lakoff and Johnson state that
“metaphors may create realities for us,
especially social realities” (156). “In
mostcases,” they add, “what isatissue
is not the truth or falsity of a metaphor
but the perceptions and inferences that
follow from it and the actions that are
sanctioned by it” (158). “We... pay the
cost of this bad [press] coverage,” con-
firms refugee Khalid Ibrahim of
ARASI® for “it leads to attacks from
people who don’t know the reality”
(Irish Times, February 25,1998). Meta-
phors of fluidity, like that of refugees
flooding into Ireland, thus generate a
network of social entailments thatincur
hostility towards would-be migrants,
bring pressure tobear on governmental
agencies to control and contain the per-
ceived immigration influx, and even
give rise to a backlash against visible
minorities long settled and established
in the country, allbecause of often mis-
leading presumptions about their eco-
nomic impact upon Irish society.

And yet, most demographic pro-
nouncements about population excess
in twentieth-century Ireland, notes J.J.
Lee, contain a “number of silent as-
sumptions, untested empirically,” that
appear untenable by any comparative
criterion (381). By the same token, Ire-
land’s refugee crisis involves such a
small order of magnitude onacompara-
tive European or global basis, that it
seems more the result of bureaucratic
inertia and discretionary policy than
any failure in the nation’s absorptive

capacity to take in would-be migrants.
What follows is that Ireland suffers from
a form of metaphorical rather than
population excess.

Weneed therefore to reconfigure es-
tablished metaphors for Irish migration,
perhaps even viewing recent immi-
grants as abadly needed transfusion of
people and labour supply to help fuel
Ireland’s continuing robust economic
growth. The Canadianjournalist Victor
Malarek’s prognosis of the so-called
Canadian ‘refugee-crisis’ in the late
1980s might have equal bearing on Ire-
land today:

although the number of people claim-
ing refugee status has been growing,
-Malarek writes - compared with the
thousands accepted by [other] Euro-
peannations, the [Irish] waveis more
like a cresting stream; compared with
front-line Third World countries,
with millions of refugees confined to
camps, it is [but] a trickle.(129-130)

The reconfiguration here of more es-
tablished metaphors of fluidity, replac-
ing ‘floods and tides’ with ‘streams and
trickles’, contests the social reality and
economic anxieties they construct. It
enables anew, comparatively adjusted
perspective on Ireland’s and other na-
tions’ immigrant reception, hopefully
one that is more sympathetic and less
antagonistic towards asylum-seekers
and refugees. m
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Asylum and Refugee Status in Portugal

Abstract

Portugal does not have a tradition of
receiving refugees. Similarly, the
study of refugee issues is also very
incipient. This short paper intends to
be a small contribution to this field of
research by presenting an analysis of
the evolution of the Refugee Status in
Portugal.

Resume

Le Portugal n'a pas de tradition
d'accueil des refugies. Corrolairement
I' etude des questions concernant le
refuge y est plutot limitee. Ce bref
article se veutune modeste con-
tribution d ce champ de recherche par
la presentation d'une analyse de
I'evolution du statut de refugie au
Portugal.

Portugal does not have a tradition of
admission and reception oflarge fluxes
ofrefugees. The exceptions could be the
thousands that fled from the Civil War in
Spain and the flux of some 200,000 who
transited throughout the country to the
Americas during the Second World War.
The April Revolution in 1974 brought
changes in the political, socioeconomic
and demographic characteristics of the
country, namely the inflexion of the
international migration patterns. Among
these included the repatriation of some
800,000 Portuguese from ex colonies
and the rising of the foreign population.

Lucio Sousa is an anthropologist finishing his
Masters Degree in Intercultural Relations at
the Open University in Portugal with a study
on refugee integration in the Portuguese
society.
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Fluxes and recognitions

In this context, the figures of asylum
seekers are rather low. Between 1974
and 1997" the total applications were
12,782 including 9,665 individual ap-
plications and 3,117 family members.
These figures are mostly concentrated in
two periods around the years 1980 and
1993. Until the end of the eighties most
of the asylum seekers came from the
Portuguese speaking countries of Africa
(P ALOP). This African pattern is a main
characteristic of the asylum seekers in
Portugal and a primary distinction when
comparing with other Western European
countries.

Only in the period around the year
1993 did the origin of asylum seekers get
closer to the European pattern when the
largest part of the asylum seekers came
from Eastern Europe. Nowadays, the
pattern of spontaneous asylum relays
again in the African pattern now mainly
from West African countries.

But the figures may present only part
of the issue. In fact, sociologically, it is
arguable that many of those arriving
from Angola and Mozambique in the
seventies and the eighties could be
deemed as refugees’ « It is possible that
this situation can still happen in this
decade in the Angolan case® .

As for the status recognition, between
1974 and 1997,961 cases were granted
(414 for family members ). After 1994,
the residence permit for humanitarian
reasons was given 103 times. Most of
these recognitions were from Africa
(86%), and 75% from the PALOP.
Nevertheless, it is important to mention
that between 1974 and 1993 the
Portuguese nationality was granted in
2394 cases before the first decision or
after a negativeone. Of these, theP
ALOP, especially between 1978 and
1984, account for 2359 (98.5%).

Refugee Status

In order to analyse the evolution of Refu-
gee Status in the Portuguese law we will
use Zolberg's (1989)4 categories of ac-
tivist, target and victim for describing it.

Although Portugal had signed the
1951 Geneva Convention in 1960 only in
1975 was the New York Protocol signed.
In the 1975 Constitution, the asylum was
recognised to those who fought towards
democracy, hence labelled as the activist.

Only in 1980 the first asylum law,
38/80, was elaborated. This law recog-
nised the refugee status under the Con-
stitution, the 1951 Geneva Convention
premises for humanitarian reasons for
those coming from war torn countries.
The activist, the target and the victim
would receive the same level of protec-
tion.

This law lasted until 1993 when a new
asylumlaw,70193, was created. It
incorporated the latest developments in
restrictions on asylum procedures arising
from the Shengen and Dublin agree-
ments. The changes meant that now only
the activist and the target were deemed to
receive the status of refugee. The
humanitarian asylum was turned into a
resident permit for humanitarian reasons
for one vyear, renewable, giving less
protection degree to the victim.

Recently the asylum law has changed.
In 1998 a new asylum law, 15/98,
considers basically the same refugee
status for the activist and the target, yet,
there is one improvement in the residence
permit for humanitarian reasons, (no
longer a discretionary measure but turned
into a concession).

The novelty arises with the concept of
temporary protection, portrayed as way
of dealing with large groups. A striking
aspect of this concept is that it can be
applied both for the victim, the target or
even the activist. For example, recently,
the Guinea Bissau refugees that come to
Portugal can be seen as victims. Mean-
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while, the Kosovar refugees can also
receive this temporary protection. De-
spite being victims of war, they are
clearly in a situation of target recognis-
able under the Geneva Convention be-
cause they fled due to their ethnic
affiliation.

In conclusion, the official fluxes are
very small and the main fluxes of such
refugees originate from Africa and the
PALOP. As for the refugee status we
could say that the evolution, after a pe-
riod marked by the decolonisation link-
ages and generous concept, has
changed towards the European harmo-
nising process, with a more restricted
vision of the refugee statusand the daz-
zling diversification of asylum proc-
esses. W

Notes

1. Sources: Division of Refugees (Aliens and
Borders Police); Costa, José Martins Barra
da (1996), Exilio e Asilo (A questdo
Portuguesa 1974 - 1996), s. ed., Lisbon,
Universidade Aberta.

2. Pires, R., Saint-Maurice, A. (1989),
Descolonizagdbes e Migragdes, os
imigrantes dos PALOP em Portugal,
Revista Internacional de Estudos
Africanos, n° 10 and 11, p.203-226.

3. Like recent news suggest, see Ptiblico 99/
01/22.

4. Zolberg, AristideR.; Suhrke, Astri; Aguayo,
Sergio, (1989), Escape From Violence
Conflit and the Refugees Crisis in the De-
veloping World, s. ed., New York, Oxford
University Press. o

( The author thanks Rosério Tique for com-
ments on the draft.)
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Notes from the Field in Kigoma, Tanzania

Abstract

In these short notes the authors provide
some insight to their' visit to displaced
persons camps in Kigoma, Tanzania.
This trip marks the fourth set of camps
examined in the PostEmergency Phase
Indicators Project, a joint collaboration
between the Johns Hopkins Center for
Refugee and Disaster Studies, and the
International Emergency and Refugee
Health Branch at the Centers for Dis-
ease Control.

Resume

Dans ces breves notes, les auteurs
fournissent un apen;u de leur visite au
camps pour personnes deplacees de
Kigoma, en Tanzanie. Ce voyage
marque la conclusion de la quatrieme
serie de visites de camps de refugies
examines dans le cadre du Projet sur les
Indicateurs d'Etapes en Situation Post-
Urgente (Post-Emergency Phase
Indicators Project), une collaboration
conjointe du Centre John Hopkins pour
les Etudes sur les Refugies etles
Desastres, etla Section pour la Sante des
Refugies et I'Urgence Internationale, du
Centre pour le Contr6le Epidemique.

This Tanzanian trip marks the fourth set of
camps examined in the Post-Emergency
Phase Indicators Project, a joint
collaboration between the Johns Hopkins
Center for Refugee and Disaster Studies,
and the International Emergency and
Refugee Health Branch at the

Paul Spiegel MD, MPH, Senior Associate
in the Department ofinternational
Health at Johns Hopkins School of
Hygiene and Public Health and the
Center for Refugee and Disaster
Research. Mani Sheik, MPH, Research
Scientist in the Department of
International Health at Johns Hopkins
School of Hygiene and Public Health
and the Center for Refugee and Disaster
Research.
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Centers for Disease Control. So far, we
have visited 29 refugee and internally
displaced persons camps in the post-
emergency phase in Azerbaijan, Thailand
and Uganda. An additional visit to six
refugee camps during this visit to Tanzania
will make a total of thirty-five camps so
far. Further visits are planned for Nepal,
Ethiopia, and Sudan. In the end, we hope
to have studied over 50 different displaced
persons (DP) camps in the post-emergency
(ER) phase.

The Indicators project, which began one
and a half years ago, is funded by the
Center of Excellence in Disaster
Management, based in Hawaii. It has
evolved over time and now consists of the
following three main objectives:

1.To analyse existing health informa-
tion systems (HIS) in displaced per-
sons (DP) camps in the post -
emergency phase, and the conse-
quent pro-ision of a confidential re-
port to the non-governmental
organization (NGO) managing the
HIS.

a) Analysis of HIS allows us to
determine the quality of the data we
will be actively collecting in the third
objective.

b) Systematic analysis of the HIS in
each camp, using a standardized HIS
evaluation form, will allow us to de-
velop a forthcoming manual for im-
plementing and evaluating sur-
veillance systems in DP camps.

2.To provide training in the ca"mps
to health workers at all levels on the
importance of HIS; why data should
be collected and how it can be used
directly in the field to make program-
matic changes in order to improve
the health of the population which
they are serving.

3.To collect three months retrospec-
tive data from each camp on pro-
grammatic indicators (ie water and
sanitation, health personnel, etc ... ),
and outcome indicators (ie mortality
and morbidity) using a standardised

data collection form. Programmatic
indicators, based on sta tistically
modelled data, will be developed,
which may guide NGOs
programmatic decisions when
working in DP camps in the post-
emergency phase.

Nearly all of the literature and guide-
lines currently in use refer to the emer-
gency phase of a DP camp 1. The
emergency phase is generally defined as >1
deathj10,000] day 2. Despite the large
increase in mortality during this period, the
emergency phase generally constitutes only
a small component of the lifecycle of a DP
camp. By far, the longest component is
thepost-ER phase, where the mortality rate
is relatively stable. Despite this stability,
morbidity and its consequent decrease in
the quality of life within the DP population
remains a significant problem.

From preliminary descriptive analysis of
the data we have collected so far, it appears
that the mortality and morbidity patterns of
displaced populations change in numerous
different ways during the transition to the
postER phase from the emergency phase.
In particular, chronic non-infectious dis-
eases, such as respiratory disease, heart
disease, chronic malnutrition, and arthritis,
constitute a higher proportion
(proportionate mortality and morbidity) of
disease burden compared to the acute
infectious diseases, which gradually come
under control during the emergency phase.
As well, certain diseases, such as sexually-
based gender violence, reproductive health
issues, and psychosocial illness, while per-
haps not actually rising, are more easily
recognised and addressed during the post-
ER phase. Lastly, the demo-graphics of
disease mortality and morbidity seem to
shift as the phases of the DP camps evolve.
In particular, the proportion (age-specific
proportionate mortality) of elderly dying as
compared to children under five years of
age, appears to increase.

Refuge, Vol. 18, No.4 (November1999)

© Paul B. Spiegel and Mani Sheik, 1999. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0
International License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original
author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



Ithasbeenourimpression during our
visits to these camps that many UN
agencies and NGOs do not yet fully
appreciate the changes in disease pro-
files as the phases of the DP camp
evolve. Indeed, for themost part, these
trends have not yet been elucidated in
theliterature. Forinstance, many camps
are still measuring acute malnutrition
(wasting, which is height/weight) in
theunder 5 population while notexam-
ining for chronic malnutrition (stunt-
ing, whichis height/age). Some NGOs
still utilise indicators recommended for
theemergency phase, despite the exist-
ence of the camp for 5-10 years. First,
recommended indicators for the emer-
gency phase are MINIMUM standards
only. Thus 15-20 L/person/day of
water is the minimum amount recom-
mended during the emergency phase®.
Second, in long term DP camp situa-
tions, some NGOs still have the mis-
takenbelief that they are doing theirjob
properly if they provide only 20L / per-
son/day of water. Wehave preliminary
noted similar trends with respect toliv-
ing space/person, the number of cases
seen per health care worker in the
clinic/day, and other process indica-
tors. Furthermore, we have noted that

disease surveillance systems do not al-
ways evolve with the developmentofa
camp. If HIS’ do not detect changes in
disease incidence (both by noting a
changeinmagnitude, aswellashaving
the flexibility to adapt the system by
adding orremoving disease categories,
as needed), then the above-mentioned
changes in disease profiles may not be
observed and the subsequent program-
matic changes cannot be implemented
toaddress them.

Insummary, most of the current Pub-
licHealth guidelines and recommenda-
tions for DP camps refer only to the
emergency phase. The post-ER phaseis
by far the longest phase in the lifecycle
of a DP camp, and it has been the least
studied. Preliminary analysis from the
Post-Emergency Phase Indicators
Project indicates that the disease mor-
bidity and mortality may be markedly
different in the post-ER phase. In par-
ticular, chronic as opposed toacute dis-
eases, and non-infectious as opposed to
infectious diseases seem to representa
higherproportion of the diseaseburden
than in the emergency phase. The age-
specific mortality appears to shift up-
wards during the post-ER phase.
Within the next year, comprehensive

analysis of all of the data collected for
the Indicators Project will hopefully
lead to specific program indicators for
DP camps in the post-ER phase, ulti-
mately making the programs NGOs
implement more effective and thus re-
ducing disease mortality and morbidity
while improving the quality of life. B

Notes

1. Theliterature and guidelinesin useinclude:
Centers for Disease Control and Preven-
tion. (1992) Famine-affected, refugee, and dis-
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76.

Toole,M.].,, Waldman, R]. (1990) Prevention of
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JAMA 263; p.3296-3302.
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and displaced persons: war, hunger and
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Broken Lives?

Reflections on the Anthropology of Exile & Repair

Abstract:

This article provides a rethinking of
the concept of' exile' and promotes
its utility regarding both the
externally and the internally-
displaced. It does so from the
perspective of Medical
Anthropology. A number of vari-
ables affecting and shaping the mo-
rality, performance, nature and
outcomes of exile are identified.
Edward Said's views are discussed;
but, must exiles always and forever
be viewed or be felt as 'broken
lives'? The article argues against a
naive presumption of ‘universalism’
to exile's embodied experience and
response; instead, the specificities of
cultural meaning systems must be
taken into account. Further, it argues
against analysts’ common pr-
esumption of pathology and 'post-
traumatic stress disorder' among
exiles; instead, evidence for' agency'
and 'resilience’ in exile populations'
health and coping through time must
also, and explicitly, be recognized.
Finally, where lives are 'broken’, the
potential of Truth Commissions and
‘forgiveness' to be practices of
collective repair is noted. Examples
are drawn from Africa, Bosnia,
Cambodia, Chile, China, Holocaust
survivors, and Tibet.

Resume

Cet article propose de repenser le
concept d" exile', et vise a demontrer
son utilite dans le cas des personnes
deplacees a l'interieur ou a l'exter-
ieur des frontieres. L'approche est

Professor David P. Lumsden teaches in the
Department of Anthropology at York
University, Canada, and is President of The
Toronto-Chongging Association.
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celle de I' Anthropologie Medicale.
Un certain nombre de variables
affectantet configurant les moeurs,
la performance, la nature et la
quantite des exiles sont identifiees.
Les vues d'Edward Said sont dis-
cutees; mais on se demande si les
exiles doivent toujours et a jamais
etre vus et pressentis comme des
'vies brisees'? L' article developpe
une argumentation s'opposant a la
nalve presomption d"universalite'
du phenomene global de I
experience de I'exil et de la reaction
qu'elle engendre. On y affirme qu'il
faut plutot tenir compte de la
specificite des systemes culture Is
de significations. L' article
argumente aussi contre la
presomption, frequente chez maints
analystes, de pathologie ou de
‘desordre du a la tension post-
traumatique' chez les exiles. Au
contraire les manifestation de
'vivacite' et de 'souplesse’ dans la
santeet I' aptitude des exiles a tenir
le coup a terme doivent aussi etre
reconnues, et ce explicitement.
Finalement la ou des vies sont
effectivement 'brisees’, on observe
que les ‘commissions de verite' et le
'‘pardon’ sont des pratiques de
retablissementcollectif  dont la
portee est notables. Les exemples
analyses sont tires du cas de
survivants de I'Holocauste, et de
ressortissants des pays etcontinents
suivants: Afrique, Bosnie,
Cambodge, Chili, Chine, et Tibet.

Introduction: Presumptions of
Pathology & Place

The topic of exile and its consequences
is a very common, very timely and
very complex matter, only some
aspects of which can be addressed in
any detail in this paper. | approach the
topic from the perspective of Medical
Anthropology.

The topic is enriched and haunted by
the Jewish experience, both in terms of
the Babylonian captivity (e.g., still in
the OED- 1964: 424) and especially by
the Holocaust and psychotherapeutic
misinterpretations and overemphasis of
the perceived health consequences
thereof. Based usually only on clinical
or treatment samples, and largely as

viewed through the filters of
psychoanalysis, the common
psychotherapeutic  expectation  and

interpretation from at least the 1950s
on and until quite recently, has been
one of mental health and familial
problems for survivors- even for sub-
sequent generations. | do not here mean
in any simple sense the refugee
sociologist Theodor Adorno's assertion
(1996: 164) by which "Horror is
beyond the reach of psychology” -
though that perspective alone may be
insufficient, or distorting and
dehistoricizing. To put the issue very
badly, numerous psychiatrists,
psychologists and others perceived or
claimed pathology and passivity, rather
than resilience and agency, in their
survivor patients or samples.

Later on, | briefly note the
contemporary  fixation on, and
debatable use of, the diagnosis of
"Posttraumatic Stress Disorder'
(PTSD), but at this point, the issue | am
pointing to is not a minor one for our
analytic understanding and practice. If
we seek to understand' exile' in all of
its variety, or to focus only on enforced
displacement and its consequences, we
must be careful not to presume only
pathology in survivors of 'trauma' -for
that then maybe all weare able to 'see’
and find, we thereby may well be blind
to evidence of resilience in and to
transcendence of ‘horror’. Resilience
and transcendence must always merit
our consideration. And we must not
just focus, then, on the short-term or
immediate emergency period, but
rather we must think in terms of, seek
data on
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and understanding of- and perhaps
help prepare some peoplefor, the long-
term. The experience of exile and its
consequences, including any health
consequences, must be sought within
and through a comparative, cross-cul-
tural and longitudinal context and un-
derstanding, with respect both to
individuals and the cultural collec-
tivity.

Though there now isa growing com-
parative literature to draw on- perhaps
most notably to date, despite my reser-
vation, that concerning Cambodian
refugees over time, nevertheless thebest
available template for our understand-
ing of the longitudinal and interna-
tional consequences of collective
‘traumatic’ experience remains that of
the Jewish Holocaust and its heirs. Of
particular note is the compelling cri-
tique by the psychologist Norman
Solkoff (1992) of “the presumption of
pathology”, the ignoring of “the adap-
tive strategies of survivors and their
competence as parents” (cf. Loomis
1998) and the ignoring of “possible
steeling effects” for strengthening the
survivors’ children-and othermethodo-
logical problems, alltobe found in (and
undermining the validity of) much re-
cent work by health care professionals
and researchers. The two most recent
studies known to me about Holo-
caust survivorship and intergene-
rational ‘transmission’ (Sorscher &
Cohen 1997, Yehuda et al. 1998) , in my
judgement remain subject to Solkoff’s
methodological critique. Do ‘horrific’
events inevitably and permanently
mark survivors and their heirs?
Solkoff’s conclusion is edifying for our
comparative study-and iscause fordue
optimism: in general, “children of sur-
vivors are not substantially different
from other children” (1992: 356).

A second, distorting presumption
needs clarification and updating here.
To speak boldly and despite the disci-
pline’s awareness of inter-cultural bor-
rowings and hybridity, within
Anthropology until the last very few
years there commonly was a presump-
tion that each culture had its physical
‘place’ (not mere ‘space’, but itself a
work of culture, becoming ‘place’; cf.

Tuan 1977), and thus that if members
moved or were dis-placed from that site
then, via themove and re-location, their
culture would be left behind or lost as
they ‘acculturated’ to the new setting
and its dominant culture- and their
identities shifting as well.

And further, having gone from place
A to place B, the movement halted...all
this as if for Anthropology, population
movementneed necessarily, always, be
somehow unusual, abnormal patho-
logical, and linear. Today, of course, we
all are concerned with and implicated
inafar more ‘globalized’ and ‘simulta-
neous’ system, whose interconnections
are more pervasive, intimate, new tech-
nology-assisted, speedy and interac-
tive. Culture ‘travels’more thanever, its
membersaremore‘diasporic’ innature,
its sentiments and memories more
multi-sited and moving (Cllifford 1994,
Safran 1991, Toloyan 1996). Even exile
isn’t what it used tobe. Today’s exiles
arebut part of awhole World inmotion
(involving tourists, traders, immi-
grants, pilgrims, labour migrants, NGO
employees, etc.), and the ‘place’ and
experience of exileneed notbe as out-of-
touch with ‘home’ as may once have
been the case and concern-though
clearly some constraints may remain
(matters of papersand borders:buteven
borders can travel, Jansen 1998:98).

The changed world and appreciation
thereof is such that the anthropologists
Rapportand Dawson recently have ar-
gued that “a farmore mobile conception
of home should come to the
fore...something to be taken along
whenever on decamps” (1998: 7). For
them, ‘home’ is not fixedly ‘placed’;
rather, ‘home’ is “’where one best
knows oneself’ - where ‘best’ means
‘most’, even if not always ‘happiest’™”.
Or again, more fleshed-out in concep-
tion, ‘home’ refers “tothatenvironment
(cognitive, affective, physical, somatic,
or whatever) in which one best knows
oneself, where one’s self-identity isbest
grounded-or worst, ormost, or freely, or
most presently, as one deems fit” (1998:
9,21). Indeed, they argue for great fluid-
ity in or self-placement (1998: 27), for a
“recognition thatnot only can onebe at
homeinmovement, but thatmovement

canbeone’s very home”: we thusmake
our dwelling and express our being
through the narration of “moving sto-
ries” (1998:30).

The fluidity of theirapproachischal-
lenging and welcome, yetit clearlybegs
questions of privilege, differential
power, egoisticautonomy and state ac-
tion. Inaddition, then, to my underlin-
ing of the significance of resilience and
transcendence for our appreciation for
thenarrative and the historical truths of
exile, I also in this paper wish to draw
attention to an earlier and seemingly
rather overlooked consideration of
homeand ‘exile’, that of Edward Said, a
self-described “ American Palestine, an
exile” (1992, 1998; cf. Arnold 1999), and
well-known literary critic.

Exile as an Aesthetic Project

Said’s most extensive ‘reflection on ex-
ile’ remains his very provocative 1984
article, where he defines exile as “the
unhealablerift forced betweenahuman
being and a native place, between the
self and its true home: its essential sad-
ness can never be surmounted”
(1984:159: cf. Arendt 1943, 70ff.) - this is
nota ‘fluid’ view, buta ‘rooted’ one (cf.
1984:165), with a tinge of pathology.
However, within that same article, Said
in fact presents two views or classes of
exile. The one speaks of exile as “an
anguish” or as “the compounded mis-
ery of ‘undocumented’ people sud-
denly lost, without a tellable history”
(1984:160, 161; cf. Malkki, below); these
‘mass’ exiles have “broken lives” (1984:
163). From that last phrase comes the
title of my own paper, but to which I
deliberately add the question mark lack-
ing in Said’s reflection on this ‘class’ of
movement.

The second ‘exile” is a Foucauldian
‘technology of the self’ (cf. Lumsden
1996): “provided the exile refuses tosit
in the sidelines nursing a wound, there
are things tobe learned: he or she must
cultivateascrupulous (notindulgent or
sulky) subjectivity” (Said 1984: 170:
Adorno is his exemplar), achieving
thereby the ability toact “as if one were
at home wherever one happens to be”
(1984:172). This class of exile ismerito-
rious: such ‘scrupulous’ exile-selves
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“cross borders, break barriers of
thought and experience” (1984: 170).
And, as in all of Said’s major ‘literary’
works, he cites the one and the same
passage from a twelfth-century monk
(onwhom, see Luscombe 1972) - part of
Said’s Christian heritage- as warrant
that the highest moral worth attaches to
one’s achieving of a detachment from
all‘place’. For, “Seeing ‘the entire world
as a foreignland’ makes possible origi-
nality of vision” (1984: 171-172, cf.
Appelfeld,1998:197),i.e.,a ‘contrapun-
tal’mode of double consciousness. This
more elevated, even ‘spiritual’, class of
exileismore ‘elite’ in its potentialmem-
bership: it is a cosmopolitan, scrupu-
lously ‘intellectual’ elite composed, I
suspect, of poets and writers, of Said
writ large. For these, exile can be an
aesthetic- even ascetic, project and
mode of being. I borrow from Said’s
thoughttohelpilluminate casesbelow.

Other Faces of Exile

A number of ‘faces’ or more prosaic
types of exile can be distinguished.
Exile may be voluntary or involuntary,
self-imposed or other-imposed, and
may be near or far, short-term or long-
term or permanent. It may be the expe-
rience of an individual of a family or of
a collectivity (such as an identified po-
litical group or an ethnic group), and
that exile may be inherited by the next
generation or more, perhaps construct-
ing their lives and outlook in varying
waysand degrees with ‘myths of home-
land and return’ (Safran 1991, cf.
Clifford 1994). Or, a group’s exile may
be ‘aborted’ or cut short- atleast for this
time round, and its physical return has-
tened and nurtured by external players-
as with the Kosovar case now messily
unfolding. I want to speak somewhat
more fully about five other faces of exile:
external/internal, proper/improper,
fraudulent exilic identities or claims,
those leftbehind, and returnees.

External/Internal Exile

“Ex-" indicates ‘out’ or ‘from’ place,
as opposed to those remaining ‘in’. In
the fields of Refugee Law and Refugee
Studies, whether some one or group has
leftand crossed over arecognized ‘bor-

der’ helps construct a distinction and
differential rights-and perhaps futures,
between ‘refugees’ and those ‘inter-
nally displaced’ (IDPs)- a legal and
humanitarian gap thankfully now clos-
ing, not least thanks to the anthropolo-
gistFrancis Mading Deng (1998, cf. L:ee
1996). Exiles, then, may be outside of or
still inside of ‘their’ state boundaries.
Just as there are various reasons or
pushes & pulls for external exile, so too
there are several forms of internal exile
or ‘inexile’ (Weschler 1998a,:164, 213).
And indeed, a particular ‘cause’ or
eventmay well producebotha popula-
tion of external exiles as wellasa popu-
lation of internal ones.

Forms of internal exile vary in sever-
ity, duration and meaning, not least.
Internal ‘exile’ may come about owing
to ‘natural’ disasters (famine, flood), to
the effects of the Dam or other state ‘de-
velopment’ projects (Lumsden 1993), to
political banishment to that state’s ver-
sionofa gulag or one thinks here of that
decade or more thanks to and in aide of
Mao Zedong’s Cultural Revolution, to
one’s (dis)embodiment under the state-
sponsored torture (Weschler 1998a:
213), to civil strife and flight within the
state, to being physically in, but not of
one’s ownsociety as it is currently run.
This last form is exemplified, if not
among Toronto’s homeless, then cer-
tainly by the Chilean scholar Helia
Lopez Zargosa, whose daily and men-
tallives wereacutely transformed by the
military coup of 1973:

“My political exile started long be-
fore I was forced to leave my
country...After 11 September 1973, 1
became part of the defeated sector of
Chileansociety. Our political creeds,
ideologies, values, ways of life, eve-
rything we believed in, were deval-
ued and stigmatized. Our meaning
had been defeated and had been re-
placed by the new order. I was left
deprived of any social value.” (1998:
189)

And later she adds, “Chile was my
country of origin but ceased to be my
home”, (1998: 190, cf. 193,198). This
example serves toremind us that ‘exile’
is not a matter of mere self- or group-

movement, butrather intimately impli-
cates meaning systems, moral worlds,
cultural symbols and concerns, and
subjectivity.

Proper/Improper Exiles

Itmay seem strange to considera dis-
tinction or binary opposition between
‘proper’ and ‘improper’ exiles and
exilic behavior, but in fact ‘exile’ is a
socialrole, onescripted notonly by local
cultural conventions but also by the
desires of potential sponsors or
hostlands, by the expectations of hu-
manitarian organizations (cf. Malkki
1996) and by international media
(Kleinman & Kleinman 1997) — not al-
ways to the benefit of the ‘object’ of con-
cern.

Some groups of involuntary exiles
arejudges more media-worthy orspon-
sor-worthy than others: thisisnotafair
process, nor is it one based on a simple
calculus of differential risk or suffering.
The fate of particular groups of exiles
comes in and out of ‘fashion’, for com-
plex or crude reasons not effectively
within their own control. Thus, e.g.,
Canada and its allies have been wel-
coming into their hostland thousands
of Kosovar Muslims-who are white, but
atroughly thesame time Canadadid not
reach out to assist and welcome exiles
caught up in Sierra Leone’s very sever
civil strife and dis-placement (cf.
Thompson 1999), exiles who are not
white... and this despitea genuine, his-
torical link between Nova Scotia and
the founders of Freetown since the late
18t —century (e.g., Walker 1992)-alink
emotionally reaffirmed by a diasporic
pilgrimage from Nova Scotia in 1992.
Or, some groups may find hostland ac-
ceptance owing to the ‘romance’ of their
perceived struggle- as Lopez Zargosa
has pointed out (1998: 192) regarding
“the Latin America guerrillero” in and
for France. A similar romance assisted
the welcoming of post-‘Tiananmen’ (-
1989) Chinese political exiles I both
France and the United States, aromance
made moresalientand successfulin this
particular case not just because of the
presence of a large number of interna-
tional media in Beijing at the time (to
cover Gorbachev’s visit), but thanks toa
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number of Beijing students ably playing
to highly valiant and ‘proper’ symbols
of hostland national identity. Thus the
Beijing student demonstrations not
only appealed internally to the 70% an-
niversary of China’s May FourthMove-
mentbutalsoknowingly took placeata
time marking the 200t anniversary of
the French Revolution, while an icon
erected in Tiananmen Square was the
‘Goddess of Democracy’, evocative of
the Statue of Liberty (itself, of course, a
giftto the U.S. from France...)! Onafar
less successfulnote, [myself have keen
memories of debating with some Libe-
rian refugees in Waterloo Camp, Sierra
Leone, in 1993, as towhy Bosniaand not
their case was then in fashion in the
West.

Particular symbolic weight and cul-
tural pressure may be placed on exiles’,
or certain categories’, moral or sexual
conduct. Helia Lopez Zargosa, e.g., re-
ports her experience as the wife of a
Chilean political prisoner. On the other
hand (1998: 190), there was an experi-
enced enhancement of gender aware-
ness and accomplishment: “Men
became isolated and dependant in
prison, while women were forced to take
on the ‘father / husband’ roles. In so
doing, webecame self-reliant and inde-
pendent; ‘masculine’ traits which rein-
forced our female worth, and were a
source of pride”. On the other hand,
given “the glorification of the political
prisoners” inhercircle, “Wehad tokeep
the positiveimage of being the wife of a
‘hero’ and behave accordingly... politi-
cal prisoners’ wives... were under
string social pressure to maintain their
husband’s “honour” and would be se-
verely punished if they were to trans-
gress these social values” (1998:
190-191). Marriages donotalways sur-
vive such cultural forces-as with Lopez
Zargosa’s own later ‘abandonment’
while in external exile.

Similar pressures by the exile com-
munity onitsheroes’ marital conductor
sexual adventures have been noted
among host-"Tiananmen’ Chinese ‘de-
mocracy’ leaders (Ma 1993: 380-381).
And their engagement with main-
stream business activities while in
Westernexile hasalsobeenregarded by

fellow exiles as improper conduct, con-
duct suggesting a decreasing commit-
ment to ‘the cause’ while also
undermining the credibility of their
leadership and the moral purity of their
roles. Hence, e.g., theharsh criticisms of
the quite successful U.S. career of Ms.
Chai Ling and Mr. Li Lu, particularly
around the tenth anniversary of
‘Tiananmen’ earlier this month (Burma
1999, Mickleburgh 1999, Wong 1999, cf,
Cohn 1999; on Wu'er Kaixi’s decline,
see Schell 1994). Similarly too, the
Burndi Hutu in the refugee camp stud-
ied by Malkki (1995- discussed further
below)strongly disapproved of the “im-
proper’ —indeed ‘disloyal’, marital (in
this case, inter-marriage with Tanza-
nians) and entrepreneurial activities of
the Hutu town-based ‘exiles’.

There is then, a cultural code of con-
duct (a ‘scrupulosity’ to use Said’s
phrasing, or an ascetic ‘technology of
the self’. to use Foucault’s) for properly
playing the role of ‘exile’ even more so
for exilic leaders, and a price tobe paid
for impropriety. Refugee agency or
camp administrators, have, and acton,
their images of pure/impure
‘refugeeness’ as well, as Malkki docu-
ments (1996: 382-385).

The Fraudulent Exile

The exile status and ‘career’, with its
sometimes evocative pathos and other
potential seductions, on rare occasions
hasattracted fraud- withresulting hurt
to persons and/or causes. I present
three recent cases:

In one case, aman claiming theiden-
tity of a Binjamin Wilkomirski recently
published a best-selling book called,
Fragments: Memories of a Wartime
Childhood, concerning the WWII trau-
mata ofhis concentration camp lifeand
of his later Swiss fosterage,a worknow
revealed asbutapastiche of researched
lies, indeed as the work of anon-Jew, a
casebitingly characterized as the work
ofa ‘memory thief’ (Gourevitch 1999).1t
seems to me to have been deliberate
fictioneering, and not the ‘falsememory
syndrome’ suggested by another critic
(Pendergrast1999).

The second case is that of a genuine
WWII concentration camp dwellerwho

went on to ahighly successful career in
the U.S.asan ‘expert’ on the psychology
of concentration camp survivors/refu-
gees, as an acclaimed child psycho-
therapist-i.e., Bruno Bettelheim (Pollak
1997, cf. Arednt 1943: 73), who was re-
vealed after his 1990 suicide, built a
careeronexaggerated or fraudulent pro-
fessional claims and who, besides,
seemingly wasabully and abuser of the
very children in his charge.

The third case involves the winner of
the 1992 Nobel Peace Prize, Mayan
woman, RigobertaMenchu, aninterna-
tional icon, thanks to her best-selling
‘autobiography’, of the indigenous
struggle to overcome the three decades
of violence and displacement affecting
hundreds of thousands of Guatema-
lans. Yet as the anthropologist David
Stoll now rather reluctantly reveals
(1999, cf. also Canby 1999), her narra-
tive is erroneous or untruthful in parts,
isnotthe ‘pure’ eyewitness account first
claimed and which attracted so many
supporters.

In the Wilkommerski and Menchu
cases, debates continue to gather steam
over such questions as: can something
untruthful, nevertheless speak to truth?
whose truth about violence and exile
should be listened to or commemo-
rated?, whose ‘memories’ claim his-
tory? And more (e.g. Ozick, 1999).

Those Left Behind

Exilesarenotlikely tomoveneatly pack-
aged with all the kin and others they
hold dear; it is important to note the
distinction between exiles and their
support group safely present with them
or safely in one or more hostlands, and
the case of exiles being haunted by the
letters, phone calls, faxes, e-mails or
spirits of those whom they had to or did
leave behind (e.g. Eisenburch 1990,
Wein etal.1995). This last case may con-
strain exiles” conduct and political ac-
tivities in the hostland and diaspora-
for fear their loved ones may easily be
punished in their stead and/or may
encourage their yearning and action to
‘return’. Or, exiles though their remit-
tances ‘home’, may send back support
to those left behind, thereby perhaps
also helping to maintain in power the
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very regime they themselves fled. Or,
external exiles consciously or uncon-
sciously may choose to ‘forget’ their
parents or others left behind, in favour
of making a new life (and new memo-
ries) for themselves or for their children
inthe hostland (see Weine et al. 1997 for
a Bosnian Muslim case in the U.S.; cf.
Kenkins 1997:41). Or, theexile’s culture
or religious tradition may provide
meaningful symbolic or ritual ways of
meritoriously salving cultural expecta-
tions and pangs of conscience re-
garding those ‘abandoned’- as in
Cambodian Buddhism’s mechanism
for living or deceased parents, for the
latter’s next life.

Returnees

Another face of exile are exiles who re-
turn, orwhoarereturned, to theirhome-
land, whichby then has changed or has
or which soon undergoes significant
changes with which they must reckon
(e.g., Lopez Zargosa 1998, 194, 197, for
Chile, and the Godley 1989 for returnees
caughtupinMao’s Cultural Revolution
of 1966 — 76). Returning may well not
complete the exile’s trajectory nor bring
resolution. One may return to find per-
petrators of one’s torture, or those who
betrayed youor your family, still walk-
ingthestreets at their ease (e.g. Weschler
1998a). Or, after being a ‘proper’ exile
and returning, you may find, youmust
now fend off accusations- drawn from
liberated regime files, with their cess-
poolmixof ‘truth’ claims- that you were
an informer (see the Czech case in
Weschler 1998b). Other exiles may sim-
ply return for a brief healing closure of
sorts, and depart again. After 57 years,
e.g., Aharon Appelfeld (1998: 190) felt
both the pull and the possibility of re-
turn, to the Ukraine:
“An old feeling of guilt, which I had
repressed for many years, floated up
(in1996). Its essence was amass grave
in the village of Drajinetz, in which
my mother and grandmother were
buried. The thought that one day I
might stand by that grave in silence
would not leave me...

And so, in 1998, he returned, to
Cernovitz, where “every street corner
reminded me of an outing with my par-

ents, a surprising gift” (1998: 191), and

then to ‘the scene of the crime’ (see

Ignatieff 1998):
“We stood in silence. Many thoughts
raced through my mind, but none
that I could grasp. My mother’s face,
whose features T had preserved for so
many years, was suddenly erased
from my memory” (Appelfeld 1998:
194)

And later he remarks, in a splendid
evocation of ‘place’, “Ihad seen where
she was buried and what you can see
from there” (1998: 197) —and he moves
on, goes back to Israel.

Some Key Variables and Social
Categories

To be an exile does not mean- and we
mustnot presume, that thereisbutone,
‘typical’ or essentialist life-cycle to be
experienced over time, as say from pre-
exile or pre-flight on to encampment or
asylum and on to diaspora and/or to
return and its aftermath. In addition to
the different ‘types’ I have discussed,
there is a diversity of other factors and
social categories under the resonant
rubric of ‘exile’, which help shape vary-
ing life-trajectories. Moreover, tobe an
exile of one form or other, may well en-
tail the assumption or discarding of a
host of identities (cf. Arendt 1943: 75,
76).

Space precludes my doing little more
than specifying some of these pregnant
variables, and then categories, affecting
the nature, resources, resilience and
risks, and processes of exilicexperience.
Important variables include: cultural
constructions of selfhood (e.g.,egocen-
tric, sociocentric), embodiment, nutri-
tion, emotions and memory, reputation,
gender and sexual orientation, age and
generation, type of kinship system,
class, ethnicity, conceptions of ‘home’
or ‘place’, conceptions of health and
health care,idioms of distress and their
explanatory models (e.g., see Desjarlais
et al. 1995, Kleinman 1988), education
and communication systems, faith tra-
dition and the meanings and values of
life, death and beyond, plus issues of
‘cultural bereavement’ (Eisenbruch
1990), as well as exposure or not to en-
campmentand allitsissues, and /or the

supportivenature, ornot, ofahost-land
ordiasporiccommunity.

In understanding and analyzing ex-
ile trajectories- or in trying to assist in
refugeecamps or resettlementagencies,
thereare anumber of social categories of
persons and roles which may carry spe-
cial resilience /risk differentials or spe-
cial cultural weight for good or ill
outcomes, and which therefore are well
worth according culturally-sensitive
consideration. All these must be ap-
proached with a presumption of resil-
ience and agency, not just with one of
symptomatology. These social catego-
ries include: single women and house-
hold heads in exile (Women's
Commission/UNHCR), widows, vic-
tims of rape and collective dishonour,
children of such rape (unless aborted-
as among some of Kosovar refugees:
Ward 1999), unaccompanied children
and war orphans, child soldiers of all
sides (said by UNICEF tonow total some
300,000 persons under the age of 18: The
Economist 1998), those in mixed mar-
riages in situations of inter-ethnic con-
flict, those totally abandoned or feeling
so, perpetrators and victims/heroes of
torture or atrocity, the disabled, the ill
(as from communicable disorders in
camps, etc.), those newly dis-placed,
newly resettled or returned, those fac-
ing prejudice and discrimination in
their new hostland (e.g., Cambodian
refugees in Ontario, especially itseems,
those in London, Ontario: McLellan
1995), intergenerational difficulties in
exile, and not least, those doing ex-
tremely well (notjust for lessons inresil-
ience, but because these may be targets
of intra-community envy or witchcraft).

Again, the particular cultural as-
pects of each category in each exilemust
be ascertained, not assumed as being
‘universalistic’ or ‘generic’, nor de-
historicized. Totakebutone example of
the complexities hidden in my listing,
consider the disabled body in its cul-
tural specificity: the anthropologist
Lindsay French has explored the cul-
tural valence accorded loss of limbs-
owing to landmines, among
Cambodian refugees/returnees (1994).
This is not a mere matter of obtaining
prostheses. In local Buddhist under-
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standing, not to possess a whole body
bodes ill for one’s next rebirth, and the
sense of worth of one’s presentembod-
ied selfisalsodevalued. Any therapeu-
ticinterventionmustaddress thismoral
construction and stress-load in mean-
ing-full ways. Or consider the various
cultural ways and discourses of ‘doing
de-pression’ (psychologized, so-
matized, etc.: Kleinman & Good 1985,
Kleinman 1988)-which also call for cul-
tural expertise in therapy. Andnotleast,
seek to know cultural ways of ‘doing
resilience’ too.

Exile Community Milestones

Inadditiontoconsidering the variables
and social categories cited above, spe-
cial attention should be given to exile
community life-cycle milestones over
time (e.g., significant anniversaries,
transitions of office and generation,
etc.), which may pose particular chal-
lenges to their meaning-system, conti-
nuity, and collective resilience.
Togivebutoneexample, consider the
Tibetan exile, and the spiritual as well
as political leadership of the 14% Dalai
Lama (Batchelor & Lopez 1998, Mirsky
1999, Singh 1998). The year 1999 in-
cludes the 40% anniversary of the Dalai
Lama’s flight into Indian exile: how
long will an exile community continue
to follow aleadership which, after forty
years-and years of an insistence on pur-
suing a non-violent course, has not
brought a ‘return’closer? A leader,
moreover, whoinrecentyears officially
has eschewed seeking the totally inde-
pendenthomeland that somany follow-
ers desire? Instead, the Dalai Lama
seeks his return and but a limited au-
tonomy for Tibet, whereby Beijing will
control the delimited region’s foreign
affairsand defence: and evenso, hehas
notyetreceived aformalreply. Further,
aleader whorecently has alienated sev-
eral thousand Tibetans in exile by rul-
ing that what some worship as a
‘protector deity’ is in facta demon (i.e.,
Dorje Shugden)-and several murders
appeartohave ensued from thisdogma.
This questioning, frustration and divi-
sionwithin the exile community isexac-
erbated by the looming succession crisis
when the current Dalai Lama, aged

sixty-five, dies-for his reincarnation
must be located and accepted, and
China clearly intends to have a say
therein. Might not there then be two
rival Dalai Lamas, as therenow seem to
be rival Panchen Lamas? What does
this augur for the exile communities
solidarity and well-being, letalone that
of Tibet? In the meantime, China waits,
and ponders the ‘return’ of Taiwan.

The Role of Time

Time is, in fact, one of the key variables
in understanding and in experiencing
exile. As time passes, theremay wellbe
constructed a more orless tolerable ac-
commodation to, or exercise in creativ-
ity within, exile-nor does thehomeland
stand still. Thereis an old saying within

my tradition, that time heals-or at least .

other distractions or enticements arise.
Ifthere was symptomatologyin theearly
months or first phase of exile, then such
distress may well decline, become but
background noise, or disappear in a
relatively short period of time.

Indeed, in Weineetal.’s (1997) thera-
peutic transaction with one Bosnian
Muslim family, e.g., itis striking tonote
thaton their firstarriving inthe U.S., all
four members were diagnosed as dis-
playing “severe PTSD and impaired
social functioning”; yet “after one year
there were minimal trauma-related
symptoms and no diagnosable psychi-
atric conditions among all the family
members” (1997: 34). Or, note the case of
Tibetan child exiles in India (Servan-
Schreiber etal. 1998:78): after 18 months
since theirarrival, the perceived rates of
both PTSDand Major Depressionbegan
to drop away. Again we see the vital
importance of following exiles over
time, and of not presuming inevitable,
permanent pathology: itisimportantto
take time and the local phases of exile
into account.

Another aspect of this is the cultural
construction of ‘time”: e.g., is time itself
moving in a linear or a cyclical path?
Consider the case of the Tibetan Bud-
dhist children assessed by Servan-
Schreiberetal. (1998). Here thebelief in
the cycle of rebirth is important for un-
derstanding how some ‘coped with’ or
interpreted away and transcended

‘trauma’: present suffering may imply

future happiness:
“Several subjects mentioned that the
traumatic events they had experi-
enced were related to their ‘karma’
and that they now had paid their
karmic debt. They believed that this
would free them to enjoy a happier
life from this point into the future”
(1998: 879).

Time, Memory, and the PTSD Fad

Currently, the most popular diagnosis
inusewith patients or populations who
are involuntary exiles is that of PTSD.
This is a diagnosis which intimately
entails cultural beliefs about selfhood
and emotions (e.g., the perception of “a
threat to the physical integrity of self or
others, your response involving “in-
tense fear, helplessness, or horror”:
American Psychiatric Association /
APA 1994: 52-53), and about time and
memory (e.g., “recurrentand intrusive
distressing recollections of the event”,
even “inability to recall an important
aspect of the trauma”: APA 1994:51).

The diagnosis entered the APA’s
Diagnostic and Statistical Manual of
Mental Disorders only inits 1980 Third
Edition (or DSM-III), and only as aresult
of persistent lobbying by U.S. Vietnam
War veterans and insurance compa-
nies. Its use sincehasbeen expanded to
apply to a very heterogeneous assort-
mentof ‘traumata’ (and Weineetal. are
willing to expand it further: 1995:536),
whose meaningfulness to those experi-
encing or exposed to such an event im-
plicates culture as well. The present
diagnostic criteria set for this disorder
(‘event’ in time and memory, emotion,
aswell as ‘reexperiencing’, “avoidance’
and ‘hyperarousal’ symptom clusters,
etc.) can be found in the DSM-IV (APA
1994), and a consideration of the disor-
der’s ‘invention’ can be found in the
McGill anthropologist Allan Young's
recentbook (1995; for a psychiatric per-
spective on PTSD’s genealogy, see
Kinzie & Goetz 1996).

There are a number of troubling is-
sues about this diagnosis and its loca-
tion of pathology; my sketch of these
mustbebrief, and Imust underline that
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research and debate continue: and such

controversy is ‘healthy’.

(1)The construct seems ‘culture-
bound’; it very much draws on
mainstream North American pre-
sumptions of egocentric selfhood-
and on the current cultural over-
emphasis here on ‘victimhood’
rather than resilience.

(2)Its use sometimes rests only on
clinical or treatment or referral sam-
ples-not on general community or
‘true prevalence’ ones, thereby bias-
ing conclusions towards pathology.

(3) Itis clear that symptoms and life-
narratives can be manipulated by
‘patients’ so as to receive or keep this
diagnosis, doing so in order to have
access to certain benefits : e.g., see
Young 1990.

(4) Its use, even in North American
populations, may overly fixate on
‘the event’ as ‘cause’ while com-
pletely failing to investigate the role
of pre-event personality traits, and
cultural beliefs; this failureis particu-
larly sharp, for it may otherwise help
explain who ‘gets’ PTSD when most
donot(Bowan1997,cf. APA 1994, 51-
52).

(5) Its use may overly personalize
life-events, focus only on the particu-
lar patient shorn of context, by ignor-
ing the collective experience and
collective, cultural meanings.

(6) Its use may overly or inappropri-
ately ‘medicalize’ life-events, which
should more meaningfullybe seenas
political and moral issues requiring
moral resolutions more than bio-
medical interventions (cf. Weschler
1998a:240-241): i.e., its use can
dehistoricize and depoliticize invol-
untary exile-and heroism, ignoring
the nature of the event in favour of
‘symptoms’ (Kleinman 18998,
Malkki 1996; but Sack et al. would
disagree: 1997: 53-54).

(7) Further, where PTSD us diag-
nosed, the fact that most of the per-
sons undergoing that ‘event’ do not,
or soon do not, display PTSD also
needs to be explained; otherwise, in-
dividual and collectiveresilience, har-
diness or courage (as culturally
formulated) are scanted or ignored,
not checked for (cf. Solkoff 1992, as
discussed earlier). In Servan-

Schreiber et al. (1998), only 11.5% of
the61 Tibetan child exiles ‘had’ PTSD
(assuming they understood the ques-
tions), more so in males, while an-
other 11.5% ‘had’ major depressive
disorder (more so in females-sug-
gesting cultural gender scripts for
symptomatology); that team ‘sus-
pects’ higher real caseness, but at
least they do try to identify-and ac-
cept, cultural ‘protective’ factors.

(8) PTSD’s validity for use in cross-
cultural contexts-or with multi-cul-
tural patient populations here, is
contested (see, e.g., Friedman &
Jaranson 1994, Marsella et al. 1996,
Mears & Chowdhury 1994, 45, Sack et
al. 1997); what are the norms or stand-
ards for cross-cultural use and cred-
ibility with children, adolescents or
adults?-Servan-Schreiber et al. (1998:
878) and Mollica et al. (1997: 1104)
admitthelack of suchvalidity in their
studies of Tibetan children and Cam-
bodian adolescents, respectively.

(9)The use of Western-based assess-
ment instruments may not only be
invalid cross-culturally, butalso may
not capture, not look for nor listen
for, culturally-salient experiences
and concerns of the particular popu-
lation. Tohelp address this problem,
the anthropologist-paediatrician
Maurice Eisenbruch (1990) has devel-
oped a ‘cultural bereavement inter-
view’ schedule for Cambodian
refugees (and perhaps, with modifi-
cations, for other groups), one which
does seek out and capture more of
their local idioms of distress than
does DSM-IV, say-yet his schedule
too, used alone, seems to me to risk
over-pathologizing (and cf. Sack et
al.’s critique: 1997: 53).

(10) Finally, one sometimes gets the
sense that Western health profes-
sionals are so wedded to the PTSD
explanatory model that, even when
their own data show most of their
target population are indeed enjoy-
ing ‘positive’ social and /or school or
occupational ‘functioning’insociety,
they nevertheless still insist on the
population requiring ‘treatment’ or
‘preventative’ intervention: i.e., they
render resilience suspect (e.g.,
Mollica et al. 1997: 1105, cf.1104, and
Sack et al. 1995: 179-180, 181: both
regarding Cambodian adolescent

samples). The specificexamplesIcite
also seem to ‘forget’ that DSM-IV
itself (APA 1994,.54) would not per-
mit such disregard: for DMS-IV, the
PTSD diagnosis should only be given
if there is evidence for “clinically sig-
nificant distress or impairment in
social, occupational or other impor-
tant distress of functioning”. To be
blunt, this suggests that, where
societal functioning is ‘positive’ and
sufficient, there in no ‘need’ for bio-
medical intrusion (unless it’s ‘make-
work’?): let such exiles move-on in
their lives. And this brings me to my
second-last section or topic, that of
the ‘creativity’ of exile.

Exile as Creativity
I present two cases of the creativity of
exile, one the case of anindividual, and
one of a group. There is some truth in
Theodor Adorno’s remark (1996: 87)
that, “For a man who no longer has a
homeland, writing becomes a place to
live”. A casein point (aside fromSaid’s
own life) is that of the Israeli-based au-
thor, Aharon Applefeld \, a case docu-
menting the creativity that may flow
from, be stimulated by, forced dis-place-
ment, years of exile, and reflections on
‘home’ memories (1998: 188):

“I was driven away from home (in
1941) at the age of eight and a half.
What does a child of eight and a half
remember? Almost nothing. But,
miraculously, that ‘almost nothing’
has nourished me for years. Not a
day passes when I'm not at home. In
my adopted country of Israel, I have
written thirty books that draw di-
rectly orindirectly upon the (Ukrain-
ian) village of my childhood, whose
name is found only on ordnance
maps. That ‘almost nothing’ is the
well form which I draw and draw,
and there seems that there is no end
to its waters”.

Hehasachieved tremendous creativ-
ity, social functioning and interna-
tional acclaim in the 57 years following
dis-placement. And he has done so
despite (and partly because of?) his
years of ‘sleep disturbance’: he reports
of the 1941 slaughter of Jewish villagers,
“Shouts and sobs filled the village for
two days, and they continue to arouse
me from my sleep”, “the sob of the
slaughter” (1998: 188, 192). Should he
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be medicalized, or applauded and
learned from?

The second case, available through
the anthropologist LisaMalkki’s work,
is fascinating: she studied Burundi
Hutu in ‘exile’ in Tanzania, doing so
about 14 or 15 years after 1972 massa-
cres. Herstudy design provides us with
insightinto therole of culture, timeand
memory in two populations of Burundi
Hutu. The 35,000 or so Hutu dwelling
in the isolated and regulated refugee
camp of Mishamo, and the Hutuliving
some 200 km away in the town of
Kigoma- part of the 20,000 or so Hutu
said tobein thatregion. Sotwo types of
‘exile’ are documented for the one and
the same ethnic group, both having
lived through the one and the ‘same’
horrific events- but it should be noted
that most of her study respondents
were, or had to be, males (1995: 50-51,
178).

Thestriking difference between these
two populations of Hutu is for the
Mishamo camp inhabitants, ‘exile’ and
keeping their participation in it ‘pure’
and strong was the key to their identity
as ‘a people’ or indeed as ‘a nation’
awaiting its due ‘return’ to Burundi, via
their creation and dissemination of the
‘mythico-historical’ narratives- “a
grand moral historical vision” (1995:
104), a culturally-constructed and so-
lidifying, heroic ‘memory’. For them,
being a ‘refugee’ was a cultural process
of becoming, was positively valued and
was accompanied by an emphasis on
demonizing ‘the Tutsi’ as a collectivity
who did not have moral nor even his-
torical claim to the place of Burundi. For
the Mishamo Hutu, if they worked at
being ‘pure’, they would be worthy of
returnand, alas, of triumphback ‘home’
(i.e., their creativity is therapeutic for
them, but sets the stage for future re-
venge and a cycle of violence).

Incontrast, thetown-based Hutudid
not want to identify their selves as
‘Hutu’, not as being ‘refugees’, nor as
being in ‘exile’. Rather, they pursued
several ways to conceal or nullify their
Hutu origins, to be economically suc-
cessful in Tanzania, and to stay there:
for most, it was ‘an open question’ as to
whether they would ever return to

Burundi (1995: 183). These Kigoma
Hutu intermarried with the Ha of Tan-
zania, or even presented themselves as
being Muslim (vs. the Catholic or Pente-
costal identities of the Mishamo and
BurundiHutu), or claimed tobe Tanza-
nian ‘citizens’- or even obtained such
legal status. These Hutu were focused
ontheirindividual, situational or prag-
matic identity versus the Mishamo in-
habitants’ emphasis on their collective
identity. TheKigoma Hutu feared being
put into a refugee camp; for the
Mishamo Hutu, the town Hutu were
most improper or impure, being set
against the intermarriage and com-
merce thatattracted town-dwellers, dis-
tracting the latter from ‘the cause’. For
Mishamo Hutu, “exile was conceived
as a perpetual present” (1995: 188), on
awaiting “a millennial return”, await-
ing “reclaiming the nation” (1995:188,
191). For the Kigoma ‘Hutu’, the past
was not alive, the past “had simply
passed” (1995:194) and they had prag-
matically moved on. The Mishamo
Hutuhad not forgotten, not forgiven.
Though Malikki cites three worksby
Said, his 1984 paper on ‘exile’ is not
referred to; yet it seems to me clear that
herMishamo camp Hutu well fit Said’s
discussion of the links between exile
and whathe terms “defensivenational-
ism”, theyhave constructed “anational
history” (which they do tell, vs. Said
1984), 160 perhaps), and they were pro-
moting a “strident ethnocentrism” —
which wasboth their political and their
therapeutic practice, justas feeling part

of “a nation’s struggle against an op-

pressor” was being both political,
moral, spiritual and even therapeutic
(and bio-medical) for Tibetan child ex-
iles (Servan-Schreiber et al. 1998: 878-
879).

Onelast topicremains for this paper.

Repair, If Broken

There are a number of mechanisms or
practices for repairing cases and times
where exile has ‘broken lives’, has bro-
ken a cultural collectivity. One is by
commemorating the event, the ‘disap-
peared’ and/or the survivors’ courage
and resilience, in a concrete and public
way, with appropriate ritual: i.e., as

through placingmonuments, museums
(e.g., therecent contestation overaHolo-
caust gallery or museums for Ottawa,
the steps towards a Holocaustmuseum
in Berlin, etc.) or other public rites of
‘memory’. A second mechanism is to
pursue ‘justice’ through the political,
legal and perhaps therapeutic holding
of ‘war crimes’ trials- as in the steps
towards an International Criminal
Court. A third technology of collective
repair, is for the new civilian regime to
establisha pursuit of ‘truth’ rather than
of ‘justice’- for perhaps otherwise the
military may feel a call to ‘return’. A
number of societies recently have held
such Truth commissions: one thinks of
Chile, or South Africa’s remarkable
Truth and Reconciliation Commission,
under Archbishop (and Nobel Prize
winner) Desmond Tutu- a leadership
which underlines the moral or spir-
itual, rather thatlegal, purpose, of Gua-
temala’s Recovery of Historical Memory
Project (whose founder, Bishop Juan
Gerardi, was assassinated right after
the report’s submission: Goldman
1999) and its separate, UN-backed
Truth Commission. These can provide
healing narratives, some moral vindica-
tion for the collectivity; butnotall such
societies have taken that step - how will
Cambodia’s presidentregime seek reso-
lution if not what some call ‘closure’
(e.g., The Economist 1999)?

Another, moral and difficult path or
technology is that of individual and
collective ‘forgiveness’ (notnecessarily
followed by ‘forgetting’),and Iam inter-
ested inwhatmay be called the Anthro-
pology of Forgiveness. Weschler
(1998a) has tackled the topic, regarding
Brazil and especially Uruguay, and not
Applefeld’s report on today’s Ukraine
(1998: 195). But for me, the most reso-
nant and challenging effort to lay bare
the moral complexities entailed,, is that
by the Holocaust survivor and Nazi-
hunter, Simon Wiesenthal. [commend
to your attention, and reflection, the
1998 edition of his treatise on, The Sun-
flower: On the Possibilities and Limits
of Forgiveness, which now comes with
53 short commentaries by an interna-
tional cast, this including the 14the
DalaiLama. Iwillnot spoil youreading
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by giving full details ofWiesenthal' s
encounter with a dying Nazi soldier
during WWII, about what Wiesenthal
did and did not do during both that
episode and his subsequent visit to the
man's mother. The soldier participated
in an atrocity of the Jews of a particular
town, endeavours to ‘confess' to
Wiesenthal, and the outcome troubles
Wiesenthal down to today: "was my
silence at the bedside of the dying Nazi
right or wrong?" (1998:97).
Isforgivenessmorally right and even
possible? Who can forgive whom, and
how? And when?

This narrative allows me to end this
paper underlining the theme of the cen-
tral importance of morality- a work of
culture and conscience and choice. |
have explored the many dimensions of
exile, and challenge you to reflect on
culture and morality, on time and
memory, on resilience and agency and
courage, and challenge you to avoid the
presumption of pathology. The exilic
project and its truths- and its triumphs
and heartbreaks, cannot be grasped
through Biomedicine or Psychology
alone. Listen to, reflect on, exile, in our
global village in motion. 11
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A Standing International Criminal Court:
Step By Step Towards the Enforcement of International Justice

Abstract

The institutional arrangements for
the promotion of peace, truth, justice,
reparation and reconciliation of
countries that are rebuilding demo-
cratic institutions following long
years of war and conflict, are complex
and should necessarily be varied.
Thisarticle will focus on one salutary
global development, namely the
adoption of the Rome Statute for the
establishment of an International
Criminal Court. The author argues
that it is essential that states display
courage, tenacity and strong political
will in actively pursuing the path of
international justice and realizing
the project of making the courtareal-
ity. The article highlights the con-
tribution that civil society
organizations including non-gov-
ernmental Organizations, women's
rights groups, academics, journal-
ists,church groups and legal experts
can play in educating their fellow
citizens and in encouraging states to
ratify the Rome Statute. This article
approaches the International Crimi-
nal Court from three vantage points:
First, the opening up of international
law toadiversity of actorsin the field
of human rights; second, the univer-
sality of human rights and third, the
emerging alliance between some
States and civil society actorsin end-
ing the cycle of impunity.

Iris Almeida is the Director of Programmes of
the International Centre for Human Rights
and Democratic Development, a Canadian
organization with aninternational mandate.
It works with people and governments in
Canada and abroad to promote human
rightsand democraticdevelopment through
dialogue, advocacy, capacity building, and
public education.

Iris Almeida

Résumé

Les dispositions institutionnelles
pour la promotion de la paix, de la
vérité, delajustice, de la reconstruc-
tionetdelaréconciliationde pays qui
cherchent a reconstituer leurs insti-
tutions démocratiques aprés de
longuesannéesde guerreetde conflit,
sontcomplexes etne peuventqu’étre
fluctuantes. Le présent article
concentre son attention sur un
élément salutairedudéveloppement
global, nommément 1’adoption des
Statuts de Rome pourlamiseen place
d'une Cour Criminelle Intern-
ationale.L’auteur présente une argu-
mentationselonlaquelleil estcrucial
que les états fassent preuve de cour-
age, de ténacité, et d’une ferme
volonté politique dans la poursuite
active du projet d'une Cour
Internationale de Justice, et vers la
réalisation effective de ce projet.
L’article met en relief le rdle que les
organisations issuesde lasociété civ-
ile, notamment les organismes non-
gouvernementaux, les groupes de
défense des droits des femmes, les
universitaires, les journalistes, les
communautéreligieuses, lesjuristes,
peuvent jouer dans l'éducation de
leurs concitoyens et dans la promo-
tion d'une ratification par les états
des Statuts de Rome. L’article décrit
les trois principaux atouts d’une
Cour Criminelle Internationale.
D’abord, l'ouverture des lois
internationales a une diversité
d’acteurs dans le champ des droits
humains; ensuite, I'universalisation
des droits humains, et finalement
I’émergence d’une alliance entre
certains états et certains acteursissus
de la société civile dans l'inter-
ruption ducycle de l'impunité.

Introduction

War breeds atrocities. From the ear-
liest conflicts of recorded history to
the global struggles of modern times,
inhumanities, lust and pillage have
been the inevitable by-products of
man’s resort to force and arms. Un-
fortunately, such despicable acts
have a dangerous tendency to call
forth primitive impulses of venge-
ance and retaliation among victim-
ized peoples. Thesatisfactionof such
impulses in turn breeds resentment
and fresh tension. Thus does the spi-
ral of cruelty and hatred grow. If we
are ever to develop an orderly inter-
national community based upon a
recognition of human dignity, it is of
the utmost importance that the nec-
essary punishment of those guilty of
atrocities be as free as possible from
the ugly stigma of revenge and vin-
dictiveness. Justice must be tem-
pered by compassion rather than
vengeance. We must insist that the
highest standards of justice be ap-
plied. Justice Murphy, J., dissenting
opinion. Trial of General Yamashita,
327 U.S. 1(1946) 29.

The Twentieth Century is the blood-
iest period inthehistory of humankind.
Armed conflicts have killed and
maimed millions of people in this cen-
tury. The United Nations and interna-
tional relations were dominated by
super power rivalry and the defence of
their respective hegemonic interests.
These blocks and alliances were built
strictly within the realm of States and
did notinclude civil society representa-
tives. The perpetrators of heinous
crimes were often sheltered from pros-
ecution as long as offending regime re-
mained in power. While the rule of law
was flouted and the independence of
judiciary was seriously compromised,
theinternational community remained
silent.

Today, while international conflicts
have ebbed, intrastate conflicts are on
the rise.! Not only do these wars and
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conflicts continue to result in massive
destruction of property but whatis most
despicable is that the overwhelming
majority of the casualties suffered are
civilians caught in the crossfire of the
warring factions or used as “human
shields.” These civilians are not acci-
dental casualties, but the primary tar-
gets of attacks; the “laws of war” are
violated not by accident but by design
and too often asamatter of policy. While
the weapons deployed in present day
conflicts are primarily conventional ar-
maments, the consequences of the war
machine are manifest through indis-
criminate killings, torture, rape and
maiming of innocent civilians. During
World Warll, the percentage of civilian
casualties was 5% and has increased to
80% in the 1990s.2

The near instantaneous global me-
dia coverage highlights in graphic de-
tail stunning images to a world
audience, the human cost of some of
these conflicts. Itbrings home therisks
and the challenges accompanying the
choices of interventions employed by
UN member States. Experience has
shown that the strategies adopted by
the international community in re-
sponse to such crises and the resources
committed to deal with them post facto
aretoolittleand toolate tobeeffective.’

However, the previous acquiescence
of States tomassive violations of human
rightsisslowly breaking downinmany
parts of the world. Theawareness of the
publicthat the culture of impunity? sti-
fles transitions to democracy is grow-
ing. Intheface of theegregiousatrocities
committed in former Yugoslavia and
Rwanda, international public opinion,
in part, exerted pressure on the United
Nations Security Council to act. The
sympathy expressed by the public for
the victims of “ethnic cleansing” and
“genocide”, their outrage at the actions
of the violators of human rights and the
mobilisation of public pressure on gov-
ernments played a partin the decisions
of the United Nations Security Council
insetting up the International Criminal
Tribunals for the case of Yugoslavia®
and Rwanda® . Despite their numerous
constraints, these tribunals through
their arduous work have put the spot-

light on serious violations of human
rights and have increased international
awareness on the problem of impunity.

If the enforcement of international
justiceis tobe effective and sustainable,
we would need to adequately address
three interconnected issues: 1) the right
of the victims and the rest of society to
know the facts; 2) the right to a fair, in-
dependent and impartial prosecution;
and 3) theright of the victims to repara-
tion for the crimes committed. The
search for truth, through the investiga-
tion and dissemination of facts, and re-
dress tovictims through compensation,
reparation, rehabilitation and eventu-
ally reconciliation are often subject to
the vagaries of “realpolitik”. An in-
creasing number of civil society organi-
sations hold the view that the
prosecution of alleged criminals re-
sponsible for heinous crimesis only one
partofaneffective plan of action tocom-
batimpunity. Michael Reisman so elo-
quently said:

Courts areindispensableinstitutions
in many domestic criminal and civil
systems, and any polity, no matter
how structured, mustinstallarrange-
ments, or varying degrees of institu-
tionalisation, to apply the law to
concrete cases. But lest we fall victim
toajudicial romanticismin whichwe
imagine that merely by creating en-
tities we call « courts » we have
solved or prevented major prob-
lems, we should review the funda-
mental goals that institutions
designed to protect our public order
seek to fulfil.”

A question often raised is whether
prosecutions, by encouraging vengeful-
ness and inviting a backlash from
threatened combatants, can have the
effect of unravelling the fragile peace
typical of countries emerging fromlong

and bloody civil strife.® Many human
rights defenders and a growing number
of States, in our view, now believe that
peaceis not inimical tojustice. Theyare
the two sides of the same coin. In this
line of reasoning it is better for retribu-
tion tobe meted outby acourt withdue
process, rather than an indiscriminate
continuation of violence and impunity.
Platonotes thattrials can actas acathar-
sis for previous wrongs and have the
value of deterrence.’ Prosecutions also
signal the end of past atrocities and
enhance the faith of citizens in human
rights. As Richard Goldstone, the
former Prosecutor of the ICTY and ICTR,
said, “Ihave absolutely no doubt that if
there was proper enforcement of hu-
manitarian law, the level of atrocities
committed in war would substantially
decrease.”10

Currently, efforts in the internation-
alization of the struggle for human
rights are spearheaded by the concerted
work of civil society organizations in-
cluding women'’s rights activists, aca-
demics, national and international
non-governmental organizations the
world over. These organizations, na-
tionally and internationally, are de-
vising innovative strategies for
cooperation and partnership with
those States interested in and commit-
ted to enforcing international norms
and standards, building democraticin-
stitutions, fostering democratic partici-
pation and accountability. They have
grown in strength and numbers since
the Vienna World Conference on Hu-
man Rights in 1993,!! the Fourth Con-
ference on Women in Beijing in 19951
and the United Nations Diplomatic
Conference of Plenipotentiaries for the
Establishment of the International
Criminal Court in 1998.13
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The situation in many countries is a
glaring reminder that States have failed
to match their rhetoric with action to
promote human rights. The challengeis
toputintoplace effectiveaccountability
measures in order to translate the
myriad of international covenants, dec-
larations, treaties, resolutions and court
decisions into effective rights at the na-
tionallevel, for citizens, victims and the
whole of society. Effective action
against impunity must start at the na-
tional level. However, where the na-
tional accountability mechanisms are
too weak or compromised to provide
justice to the victims, the international
community has a responsibility to step
in. A growing number of individuals,
non-governmental organizations and
States have begun to recognize that the
principles of sovereignty and non-in-
terferencein theinternal affairs of astate
should not excuse massiveand system-
atic violations of human rights. In fact
theState’s duty to protect human rights
extendsnotonly toits own citizens, but
also to the international community as
a whole.

Thisarticle will focus on one salutary
development, theadoption of the Rome
Statute for the establishment of the Inter-
national Criminal Court [hereinafter the
Court]. PartIwill examine the efforts to
set up a Standing International Crimi-
nal Court. We will put forward the mo-
saic of views and actors that formed the
canvas of thenegotiationsin Rome. Part
IIwillappraise key issues addressed in
the Rome Statute, drawing, where ap-
propriate, from past jurisprudence. It
will focus, in particular, on comp-
lementarity with domesticjurisdictions
and theinnovative treatment of gender-
related crimes. Lastly, Part III will con-
sider the next steps towards the
establishment of the Court: the work of
the Preparatory Commission, the fi-
nancing of the Court and, most impor-
tantly, the ratification of the Rome
Statute.

This article will approach the Court
from three vantage points. First, the
opening up of international law to a
diversity of actors in the field of human
rights, second, the universality of hu-
man rights and third, theemerging alli-

ancebetween some States and civil soci-
ety actors in ending the cycle of impu-
nity.

Traditional international law pur-
ported only to governrelationsbetween
nation-states. It regarded individuals
and non-state groups as objects rather
than subjects of international law.!
International law, because of its primi-
tivenature did nothave specialized or-
ganstocreate ortoapply norms.’® This
decentralized mechanism allowed hu-
manrightsinstruments tobe dealt with
in cosy forawhere States criticized each
otherand where the Cold War geo-stra-
tegicinterests putaside the criticisms of
civil society organizations. The analy-
sis of positivists fails to appreciate the
reality of those who suffer the scourge of
human rights violations. Kelsen notes
“it does not matter if law (domestic or
international)is applied ornot. Violated
or not, the law is the law.”1” In the
1990’s, however, non-state actors, from
the North and South, have had better
access to the UN system. This allows
humanrights defenders to operateona
diverserange of terrains, from the local
to the global system. '

These efforts have been challenged
by some recalcitrant States who refuse
toacknowledge the universal nature of
humanrightsand argue thatitisa prod-
uctof Westernculture. However as Preis
notes, this cultural relativist position is
premised on an outdated concept of
cultureas integrated, holisticand static,
rather than on the understanding devel-
oped within anthropology that culture
is fragmentary, contested and shift-
ing.!® No society is based on such sub-
mission to the authorities soas toaccept
that innocent civilians can be slaugh-
tered atthe whim of theleadership. The
struggle against impunity for serious
violations of human rights clearly
draws upon universal principles of
human rights and human dignity.

The third issue is the developing alli-
ance of thehumanrightsmovementand
some States in breaking the cycle of im-
punity. This movement is imposing on
States in a non-voluntarist manner the
importance of according the highest
value tojus cogens crimes. These crimes
refer not only to conventional written

internationallaw,?° butalso to customs
and general principles of unwritten in-
ternational law.?! The legal basis of jus
cogens crimes consists of international
pronouncements, or whatcanbe called
international opiniojuris, reflecting the
recognition that these crimes are
deemed part of generdl customary
law.2

Part I — Tenacious Efforts to
Create an International
Criminal Court

Cynicshave formany years labelled the
Courtapipedream. Theyhavecited the
difficulty of apprehending violators of
human rights and the concerns ex-
pressed by some States on safeguarding
national sovereignty and defending
their national security interests. While
some of these concerns may be legiti-
mate, they need to be balanced with a
universal system of enforcing interna-
tional justice. Moreover, the idea and
the efforts to establish an International
Tribunal are not new. The Convention
on the Prevention and Punishment of
the Crime of Genocide?? adopted on
December 9% 1948 envisioned the crea-
tion of an international criminal court.
The International Law Commission
(ILC) prepared a draft treaty but this
effort was put on hold once the Cold
War set in.

Theroad toRome wasalong one. The
United Nations General Assembly, in
1989, requested the ILC to address the
question of establishing an interna-
tional criminal court and in December
1996, established a Preparatory Com-
mittee that prepared a draft text for a
Court. The Diplomatic Conference of
Plenipotentiaries was organized in
Rome from June 15t to July 17t 1998
with the objective of negotiating a Stat-
ute to establish an International Crimi-
nal Court. Interestingly, drug
trafficking, the initial impetus for the
Court, wasleft off the agendain favour
of more serious and pressing issues
such as genocide, crimes against hu-
manity and war crimes.

Delegations representing 160 coun-
tries, 14 United Nations agencies, 17
inter-governmental organizations and
124 non-governmental organizations
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(NGOs) took part in the Diplomatic
Conference. Over 700 other NGOs coor-
dinated theiradvocacy effortsunder the
umbrella of the Coalition for an Interna-
tional Criminal Court (CICC) and lob-
bied States from their respective
capitals for several months priortoand
during the Conference. The ‘consoli-
dated’ draft Statute contained 1300
bracketed texts with several options to
choose from, reflecting the divergence of
views on some crucial aspects of the
Court.? Thenon-governmental organi-
zations (NGOs) present did not sit on
thesidelines. They enjoyed fullaccess to
the Committee of the Whole and the
Working Groups and carried outinten-
sive lobbying and advocacy efforts.
Many States included NGOs as advis-
ers ormembers on their official delega-
tionsand some government delegations
took theinitiative to meet with NGOs in
order toset outand justify their govern-
ment’s stand onkeyissues.Civil society
advocates participated in the six Pre-
paratory Committeesbetween 1996 and
1998% and due to their concerted action
were extremely effective during the
Rome Conference. The commitment,
synergy, effective use of electronic com-
munications, and theflexible strategy to
encourage and pressure States at differ-
ent moments during the Rome Confer-
ence produced positive results.

The French were insistent on the
need for tempering therole of the Pros-
ecutor and tomaintain a high threshold
on war crimes. The United States del-
egation, facing intensive opposition to
the Court from the Senate Foreign Rela-
tions Committee, was concerned thatits
peace-keepers would be subjected to po-
litically motivated prosecutions froma
potentialbad faith or overzealous pros-
ecutor. The US delegation wanted to
ensure that the Court would be under
the control of the Security Council, a
positionshared by the other permanent
members of the Security Council.

In Rome, a group of “like-minded”
States such as Canada, Australia, Ar-
gentina, Chile, Denmark, Sweden, Sen-
egal, South Africa, Singapore and South
Korea, joined by approximately fifty
others, played aconstructiverolein the
negotiations towards a final Rome Stat-

ute. This group included many enthusi-
astic Sub-Saharan African States who
made a valuable contribution in ensur-
ing that the Rome Statute reflected not
just a court for the poorer underdevel-
oped countries but also one for the
world. NGOsmetwith thelike-minded
and exerted pressure on them to demon-
strate leadership and to use their
strength of numbers in the negotiation
of fundamental issues on the agenda.

Agreeing on a Statute that would
ensure astrong, independent, effective
and permanent Court was anextraordi-
nary challenge. However, the momen-
tum generated by the Preparatory
Committee, able leadership by the
Chairpersons, the precedents of the
Nuremberg, Tokyo, the Hague and
Arusha Tribunals and the focus pro-
vided by the five weeks of intense politi-
cal and legal efforts in Rome by the
NGOs and the like-minded States
helped bring this difficult process to
fruition. Of the 148 States present and
voting, 120 States voted in favour of es-
tablishing the Court, 7 States voted
against and 21 States abstained.

The adoption of this Treaty marks a
historical moment and is one more step
in the international community efforts
to end impunity for egregious crimes.
Unlike the International Court of Jus-
tice,% whosejurisdiction is restricted to
States, the Court will have jurisdiction
over ‘natural persons’ irrespective of
whether they are political leaders, ordi-
nary citizens or members of the armed
forces.” Unlike the Tribunals for the
former Yugoslaviaand Rwanda, whose
jurisdictions are chronologically or geo-
graphically limited, the Court will be
permanentand, subjecttoextensive rati-
fication, has the potential for global
reach.

Part II — An Appraisal of the
Fundamental Challenges
Addressed

In order to gain universal acceptance,
the Court will focus on crimes of the
“most serious concern to the interna-
tional community as a whole”?: Geno-
cide, crimes against humanity, war
crimes and, when a definition has been
agreed upon, aggression. Furthermore,

some treaty crimes found theirway into
the Rome Statute, albeit in a modified
form,suchas Crime of Apartheid under
Crimes against Humanity.

The Rome Statute does not permit
any reservations.?? The Lawyers Com-
mittee for Human Rights, Amnesty In-
ternational, The International Centre
for Human Rights and Democratic De-
velopment, Human Rights Watch and
numerous national and international
NGOs advocated against reservations.
Human Rights Watch stressed that
“permitting reservations would under-
mine the force and moral authority be-
hind a Treaty and weaken the nature of
the obligations embodied in it.30

We will discuss four fundamental
issues addressed at the Conference: the
definition of crimes, the jurisdiction of
the Court, its complementarity with
national courts and the inclusion of
gender sensitive provisionsin the Rome
Statute.

1. Defining the Crimes Covered-
1.1 Crime of Genocide: “The
Crime of all Crimes.”

Inarticle 6 of the Rome Statute, the Crime
of Genocideis defined inamanneriden-
tical toarticle Il of the Convention on the
Prevention and Punishment of the
Crime of Genocide.3! The Crime of
Genocide is defined as:

Any of the following acts committed
with intent to destroy, in whole or in
part, a national, ethnical, racial or
religious group, as such;

(a) Killing members of the group;
(b) Causing serious bodily or mental
harm to members of the group;

(c) Deliberately inflicting on the
group conditions of life calculated to
bring about its physical destruction
in whole and in part;

(d) Imposing measures intended to
prevent births within the group;

(e) Forcibly transferring children of
the group to another group.

The judgement by the Tribunal for
Rwanda in Prosecutor v. Aka-
yesu,%2and a few judgements by na-
tional courts as in A.G. Israel v.’
Eichmann,® and Minister of Citizen-
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ship and Immigration (Canada) v.
Mugesera® provide judicial interpre-
tation. First, “killing members of a
group” does not refer to involuntary
homicide orunpremeditated killing. An
offender must intend to destroy in
wholeorin part, aprotected group. Sec-
ond, the Rwanda Tribunal noted that
the harm need not be permanent and
irremediable and included rape and
other forms of sexual violence in this
provision. Third, “inflicting conditions
oflife” may includeactsrelating to “sub-
jecting a group of people to a subsist-
ence diet, systematic expulsion from
theirhomes and the reduction of essen-
tial medical services below the mini-
mum requirement.”3

Fourthly, “imposing measures to
preventbirths” is clarified in the Geno-
cide Convention, and by the A.G Israel
vEichmannjudgement,® as such meas-
ures that could include sterilization,
compulsory abortion, segregation of the
sexesand obstacles tomarriage.’” In the
Akayesucase, the Tribunal forRwanda
went further, stating: “In patriarchal
societies, where membership of agroup
is determined by the identity of the fa-
ther, an example of ameasure intended
to prevent births within a group is the
case whereduring rape, a woman of the
said group is deliberately impregnated
by aman of another group, with the in-
tenttohaveher givebirth toachild who
will consequently notbelong toitsmoth-
er’'sgroup.”®® The five acts enumerated
above encompass forms of physicaland
biological genocide but not cultural
genocide, intentionally omitted by the
drafters of the Genocide Conventionin
1948.% Efforts to enlarge the definition
of the crime of Genocide to extend to
linguistic groups and to political, eco-
nomic and social groups in the Rome
Statute did not meet with success.

1.2 Crimes Against Humanity - in
International and Non-
International Conflicts

In Article 7 of the Rome Statute, crimes
against humanity include acts such as
murder, enslavement, forcible transfer
of population, imprisonment in viola-
tion of fundamental rules of interna-

tionallaw, torture, persecution against
any identifiable group on political, ra-
cial, cultural and other grounds, the
crime of Apartheid, and other inhu-
mane acts of a similar character, where
they areknowingly committed as part of
a systematic or widespread attack
against a civilian population. These
crimeshavebeenelaborated by several
treaties and tribunals. Theseinclude the
Hague*® and Geneva Conventions on
humanitarian law in time of war.%!
Since the Second World War, there has
been a consistency in the definition of
Crimes against Humanity in interna-
tional treaties such as the 1968 Conven-
tion on the Non-Applicability of
Statutory Limitations for War Crimes
and Crimes against Humanity,* and in
the statutes of international tribunals
such as the Statute of the International
Military Tribunal at Nuremberg,*? the
International Military Tribunal for the
Far East,* the Tribunal for the Former
Yugoslavia®® and the Tribunal for
Rwanda. %6

The Rome Statute states the criteria of
“widespread or systematic” asakey re-
quirement for attacks directed against
any civilian population to be consid-
ered a crime againsthumanity. “Wide-
spread” is a term that refers to “the
number of victims”.# It refers to actions
carried out collectively and on a large
scale. The term “systematic” excludes
randomacts of violence.”#® The “civil-
ian” population includes all persons
who have not taken any active part in
hostilities, or are no longer doing so.%°
Of particular significance is the inclu-
sion of gender-related crimes that are
defined under1(g) as “rape, sexual slav-
ery,enforced prostitution, forced preg-
nancy, enforced sterilization or any
other form of sexual violence of compa-
rable gravity”. For the first time an inter-
national treaty recognizes the crime of
persecution against any identifiable
group or collectivity on grounds of gen-
der.®® Lastly, a critical affirmation is
that crimes against humanity could oc-
cur both in times of peace and in situa-
tions of armed conflict.

1.3 War Crimes - Raising the
Threshold

_ Article8 of the Rome Statute providesan

exhaustive list of war crimes provi-
sions. Many States including the United
States and France expressed concerns
with these provisions and advocated
high thresholds. War Crimes are pun-
ishable as individual acts, do not re-
quire any special intentelementand do
notnormally need to be widespread or
systematic. However, the Rome Statute
in Article 8 (1) expressly states that the
Court shall havejurisdiction in respect
towar crimes, in particular, when com-
mitted as part of a plan or policy, or as
partofalarge-scale commission of such
crimes.

War Crimes include thirty-four
crimes relating to international con-
flictsand, sixteen crimes relating tonon-
international conflicts. The Rome
Statute essentially codifies the Hague
Conventionsand the ‘gravebreaches’ of
the four Geneva Conventions as well as
its Additional Protocols. The Rome Stat-
ute codifies a list of gender related
crimes similar to those listed as crimes
against humanity.

Another subject of contention relates
totheissue of child soldiers. Globally it
is estimated that there are over 300,000
child soldiers.”! Atthe insistence of the
US delegation, the compromise lan-
guage adopted is not recruitment but
“conscripting or enlisting children un-
der the age of fifteen years into the na-
tional armed forces or using them to
participate actively in hostilities.”5?
The most difficult provision to resolve
related to the prohibition of nuclear
weapons and landmines. There was
strong opposition from the major mili-
tary powers and the largestexporters of
such weapons; namely China, Russia
and, in particular, the United States. The
Rome Statute prohibits the use of as-
phyxiating, poisonous or other gases,
and all analogous liquids, materials or
devices®® and bullets that expand or
flatten easily in the human body.>
Reference to landmines, chemical and
nuclear weapons are absent from the
RomeStatute.
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1.4 The Crime of Aggression:
Ambiguity, Disagreement and
Postponement

This crime will only come under theju-
risdiction of the Courtonce state parties
amend the Rome Statute soas toprovide
foradefinition of this currently ambigu-
ous crime. The negotiators could not
reach agreementover thisissue, prima-
rily due to the insistence of the perma-
nent members of the Security Council
that the Council play a significant role
in ascertaining when aggression has
occurred.

2. Engendering the Rome Statute
— Inclusion of Gender Concerns

Gender-based violence has tradition-
allynotbeenaddressed in international
humanitarianlaw. Rape was first men-
tioned as a Crime against Humanity in
Control Council Law No 10, produced
by the Allied powers occupying Ger-
many.5 There were no prosecutions of

rape in trials conducted on the basis of -

this instrument for a long time. The In-
ternational Military Tribunal for the Far
East found that approximately 20,000
cases of rape occurred with the city of
Nanking during the firstmonth of occu-
pation. Sadly, there were no prosecu-
tions. Despite the rhetoric of States on
their commitment to ensure the fullen-
joymentby women of allhuman rights,
violations of the human rights of women
have traditionally been neglected.
These violations are ignored and often
times dismissed as a “natural conse-
quence” of war.

This attitude has begun to change
with work of the Tribunals for the
former Yugoslavia and Rwanda. Arti-
cle 5 para. (g) of the Statute of the ICTY
and article3 para. (g) of the Statute of the
ICTR expressly include rape as a crime
againsthumanity. Atthe Rome Confer-
ence, a concerted advocacy campaign
was spearheaded by the Women’s Cau-
cus on GenderJustice toinclude specific
provisions on gender specific crimes. It
met with wide support from mostnon-
governmental organizations and some
States. Gender related crimes apply to
international and non-international
conflictsand are explicitly listed inboth

Crimes against Humanity and War
Crimes.”® The Rome Statute is the first
international treaty recognizing the
crime of forced pregnancy. Under
Crimes against Humanity it includes
the crime of persecution against any
identifiable group or collectivity on
grounds of gender.5” In addition to the
crimes of enforced prostitution and en-
slavement, the crime of sexual slavery is
codified, thus recognizing that the co-
erced nature of sexual services goes well
beyond the crime of slavery. Finally,
Article 21 (3) states that “the applica-
tionand interpretation of law mustbe...
without any adverse distinction
founded on grounds such as gender,
age, race, colour, language, religion or
belief, political or other opinion, na-
tional, ethnic or social origin, wealth,
birth or other status”.

The Holy Sea and Ireland, backed by
some African and Latin American
States and a significantnumber of States
in the Arab League,® mounted a con-
certed attack on the inclusion of “forced
pregnancy” and the term “gender”.
They were joined by pro-life activists,
mainly from North America, who
mounted an aggressive campaign.
Their efforts partially failed as these
terms wereretained. Howeverin anef-
fort to deal with the controversy, the
Rome Statute contains a provision
whichreads “the term ‘gender’ refers to
both sexes, male and female, within the
context of society” .

On an institutional level, the Rome
Statute provides for criteria in the selec-

tion ofjudges taking intoaccounta” fair .

representation of female and male
judges.”80 Italso stipulates the need to
include judges® and advisers ap-
pointed by the Prosecutor whohavele-
gal expertise on specific issues such as
violence against women and chil-
dren.62 The Registrar is to set up a Vic-
tim and Witness Unit to provide, in
consultation with the Office of the
Prosecutor, protective measures and
counselling services. The Unit is to in-
clude staff with expertise in trauma,
including trauma related to crimes of
sexual violence.%

3. Jurisdiction of the Court

The Rome Statute establishes that the
jurisdiction of the Court applies to any
natural person® over 18 years of age®
who commits a crime within the juris-
diction of the Court, irrespective of offi-
cial capacity.®® The jurisdiction of the
Courtisnon -retroactive®” and applies
only tocrimes committed once the Rome
Statute comesinto forceand the Courtis
established. Among the international
community, calls have been made to
hold criminally responsible the authors
of crimes committed in Cambodia,
Burundi, Congo (Zaire), and Algeria.
These will require ad hocinternational
criminal tribunals to be established.
Further, the Rome Statute sets impor-
tant preconditions to the exercise of ju-
risdictionby the Court. The State on the
territory of which the conduct in ques-
tion occurred (territorial state) or the
State of which the person accused of the
crime is a national (state of nationality
of the accused) should be party to the
RomeStatute.%® A state not party tothe
Treaty may choose to filean ad-hocdec-
laration consenting to the Court’s ju-
risdiction over a specific crime in
question.® The criteria for determining
jurisdiction does not take into account
theidentity of the state thathas custody
of the accused or the state of the victim.

Further still, taking into considera-
tion the concern of France, animportant
exception is made to the jurisdiction of
the Court, which, in the view of many, is
contrary to international law and prac-
tice. A transitional provision in Article
124 allows a State Party to opt outof the
jurisdiction of the Court over War
Crimes committed onits territory orby
its nationals for a period of seven years
after the entry into force of the Rome
Statute.

This state consent regime is viewed
by many international law experts and
human rights defenders as both limit-
ing and cumbersome. On theissue of the
selection process of cases, the Interna-
tional NGO Coalitionin Romejoined by
many like-minded States advocated
strongly thatif the decision totrigger the
Court was left to States Parties and the
Security Council, itwould compromise
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the Court’s impartiality and integrity.
First, the perception of undue political
influence in the initiation of the pro-
ceedingsmay arise. Second, theexperi-
ence of other international treaties that
envisage a state complaint procedure
hasso far proved that these mechanisms
arenoteffective as diplomatic concerns
and economic interests most often take
precedence.”’ Third, Security Council
actions are hampered by the ‘veto’
power of the permanent members of the
Security Council. In addition, its man-
date under Chapter VII of the UN Char-
ter’! - to maintain and restore
international peace and security -
would create arisk that the Court would
prosecute for politically expedient rea-
sons. It was recognized, however, that
referral of a case by the Security Council
has the singular characteristic that it is
binding on all UN member States,
whether or not the States are parties to
the Rome Statute. In spite of a conten-
tious debate on the role and powers of
the Security Council, which risked jeop-
ardizing the consensus arrived at on
other points during the Rome Confer-
ence, thenegotiatorsmanaged toensure
co-operation and avoid subordination
of the Court to the Security Council. The
resulting compromise is that in order to
suspend or delay an investigation or
prosecution, the Security Councilmust
adopt a resolution to that effect. The
resolution operates a one-year suspen-
sion, but canbe renewed by anew reso-
lution.”? However, as a positive voteis
required, eight members of the Security
Councilhave to votein favourof sucha
resolution and none of the Permanent
members must vote against. Action by
the Courtcanbetriggered in one of three
ways: as areferral by a State party, asa
referral by the Security Council acting
under Chapter VI powers of the United
Nations Charter and by the Prosecutor
propio motu.

Article 15 of the Rome Statute repre-
sents a positive step in the struggle for
international justice. It provides the
Prosecutor the power to determine
whether the case justifies an investiga-
tion, based oninformation from any re-
liable source. This provides an
opportunity for individuals, victims

and friends of the Court including
NGOs, to bring violations to the atten-
tion of the Court. The Prosecutor is re-
quired to consult the State before taking
“non-compulsory measures” such as
interviewing voluntary witnesses. Be-
fore launching an investigation, the
Prosecutor must requestauthorization
toinvestigate from the Pre-Trial Cham-
ber, a judicial body of the Court. The
mechanism set up thus allows States to
participate in investigations but pre-
cludes them fromhindering thejudicial
process.

4. Complementarity: Working in
Concert with National Courts
and States Parties

The Rome Statute seeks to balance the
concerns of States who believe that na-
tionalcourtshave primary criminal law
jurisdiction and the need for justice
where domestic courts are unwilling or
unable to proceed. Interestingly, in or-
dertodetermineastate’s unwillingness
in a specific case, the Court will assess
whether the actions of the state demon-
stratean attempttoshield a person from
criminal responsibility, whether there
hasbeen any delay in the national pro-
ceedings inconsistent with an intent to
bring thealleged criminal tojustice, and
whether the proceedings are being con-
ducted independently orimpartially.”
To determine a state’s inability, the
Court will consider, having regard to
the principles of due process recognized
by international law, whether the state
is unable to take the accused into cus-
tody, to gather the necessary evidence
and testimony and to carry out the pro-
ceedings.”* These decisions may be
subject to a review on appeal. At the
present time, judicial systems in many
countriesare discredited for their lack of
autonomy from the Executivebranch of
government or a lack of separation of
powers from otherbranches of govern-
ment. Thisis compounded in many de-
veloping countries by procedural and
structural deficiencies such as scarce
resources, excessively formal proce-
dures, heavy caseload and inability ofa
majority of citizens to access the courts.

The principle of complementarity,
supported by all States at the Confer-

ence, insures that the Court willrespect
the state’s sovereignright toinvestigate
or prosecute a case over which it has
jurisdiction. Article 17 envisages thata
case could be challenged not only where
the State itself is investigating or pros-
ecuting or has prosecuted but also
where astate has decided not to proceed
with a prosecution, unless the decision
was due to the inability or unwilling-
ness of the State.

Upon ratification, the Treaty be-
comes part of the national law of the
State that ratifies it. The Court is to be-
come an extension of national jurisdic-
tion, relying upon the cooperation of
States parties to carry out its functions
and to enforce its order. To mention
some examples, this cooperation may
include, among other matters, thearrest
and surrender of a person, collection of
evidence, protection of victims and wit-
nesses and seizure of the proceeds of
crimes. The Court may also make re-
quests for cooperation from non-state
parties. The Court does not itself have
the power to order state compliance. In
situations where astate party refusesto
cooperate, the Courtcould make a find-
ing to that effect, and refer the matter to
the Assembly of States parties or, in
some cases, to the Security Council. The
Assembly of States parties provides the
management oversight” to the Court
and nominatesitsjudges, ensuring that
each has a role in the operation of the
Court.

The Rome Statute is a product of
many a compromise. The adoption of
the Rome Statute and the breadth of
support reflected in the results of the
vote demonstrates that there is, in the
international community today, agrow-
ing consensus in favour of an institu-
tional instrument for human rights.

Part III - The Next Steps —
Towards the Enforcement of
International Human Rights

Neither theNGOsnorindividual States
claim to be fully satisfied with the end
product — the Rome Statute. Yet with
some distance and closer review and
reflection many agree thatonbalance it
isagood statute, thebest we could pos-
sibly get at this time. The Rome Statute
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marks a step forward for the civil soci-
ety’s goals without precluding further
campaigns. As an indication, the most
significant deficiency - the limitations
on the jurisdiction of the Court - canbe
progressively overcome by efforts to
universally ratify the Rome Statute.
Three primary challenges remain to
be addressed. Firstly, the work of the
Preparatory Commission,”® particu-
larly relating to rules of procedure and
evidenceand theelements of crime. Sec-
ondly, the financing of the Court. Lastly,
the urgent need for ratification of the
Rome Statute by at least 60 States.

1. Work of the Preparatory
Commission

From the start of the proceedings, there
was general agreement that the subject
matter of deliberations and proposals
should not deviate from the Rome Stat-
ute. Elements of Crime refer to the ele-
ments of acts thatmustbe provenby the
Prosecutor in order to establish culpa-
bility foracrime. One of the majorissues
included thelevel of intent for culpabil-
ity. The US proposed raising the level of
intent to commit genocide to require
awareness of awider policy of genocide
and action in furtherance of this wider
policy.”” A compromise was reached in
informal discussion raising the intent
requirement to include the extra - and
easier to prove - objective element that
“the accused knew or should have
known”.

With regard torulesof Procedureand
Evidence, some of the contentious issues
had do to with the French proposals to
setelaboraterules thatseem toinfringe
on the independence of the Prosecutor.
However, they are gearing up tomakea
very valuable contribution inhighlight-
ing the role of victims. The work of the
Commission, to be completed by June
2000, will assist tremendously the proc-
ess of ratification by States of the Rome
Statute by reducing the level of uncer-
tainty about the operation of the Court.
However, ithighlights the need for vigi-
lance on the part of States and civil so-
ciety toprevent thedevelopmentof rules
that undermine the progress achieved
inRome.

2. Financing

The financing of the Court is a crucial
question which relates to the potential
effectiveness, independence and influ-
ence of the Court. Alack of fundsforthe
establishment and operations of the
Courtcould lead to politically biased or
expedient choices and a reduction in
the quality of its operations. States were
splitbetween two choices for financing
the Court: funding by States Parties to
the Treaty and funding out of the United
Nations general budget. Some States
argued thattheregularbudgetof the UN
is a more reliable source of funding,
would add to the universal character of
the Courtand encourage poorer States,
otherwise shy of the costs of the Court,
tosupportits creation.

The United States argued that the
Courtwouldbeaheavy drainonthe UN
budgetand that the Court would have to
compete for resources among the
myriad of UN priorities. The Rome Stat-
ute stipulates that the expenses of the
Courtand the Assembly of State Parties
shallbe provided both by contributions
made by state parties and funds pro-
vided by the United Nations, the latter,
in particular, for expenses incurred by
Security Council referrals”.”® In addi-
tion, the Court will accept voluntary
contributions.

Learning from the experience of the
Tribunals for the former Yugoslaviaand
Rwanda is crucial. Creative ways will
have to be found to avoid unjustified
delays and to ensure efficiency and
transparency in the management of per-
sonneland procurement. Theamount of
political, and thereby financial, support
will depend innear term on thenumber
of States Parties to the Court and the
quality of itsjudgements once it begins

operations.

3. Ratification of the Rome Statute

Presently, 82 Stateshave becomessigna-
tories to the Rome Statute. Senegal be-
came the first state to ratify the Rome
Statute, followed by Trinidad and To-
bago and San Marino.” Belgium, Lux-
embourg, Italy and France have
commenced the ratification process.

Therecord ofratification formany of the
treaties thatrelate to the subject matter of
the Courtis positive. The International
Covenant on Civil and Political
Rights® took ten years to come into force
and has 140 ratifications. Its Optional
Protocol (which includes international
oversight mechanisms)®! also took ten
years and has 93 ratifications. The
Genocide Convention®? took three years
and has 124 ratifications.

Theearly ratification by States of this
treaty is crucial so as tomaximize on the
momentum generated in Rome and the
recent decision on the Pinochet case by
the Law Lords in Great Britain.® An
effective strategy for civil society toen-
courage ratification should focus on:
first, ensuring progress in the work of
the Preparatory Commission so as to
encourage States todesign enabling leg-
islation domestically; second, promot-
ing public awareness on the Rome
Statute. Third, encouraging key sup-
porter States tolead the way inratifica-
tion. Fourth, States, international
agencies and NGOs should continue
concerted efforts to provide technical
and legal assistance to States to change
domesticlegislationtocomply the Rome
Statute. Fifth, using available up-com-
ing international events and forums,
such as the Summit of the Americas, to
keep the issue of ratification on the
agenda, formally and informally.

In States with amnesty laws in place,
asisthe case in the Americas, itisimpor-
tant to emphasize the Court’s comple-
mentarity with national courts and the
non-retroactivity of its jurisdiction.
There is a need to appreciate the con-
cerns of States who voted against the
Statute and every effort should bemade
to continue the dialogue with them.
However, any attempt to reopen the
Rome Statute and dilute its contents or
attempts to exploit loopholes so as to
undermine the Court should be vigor-
ously opposed and publicly exposed. It
has been alleged that the United States
ismaking suchan attemptby approach-
ing States supportive of the Court, such
as South Africa and Poland, and sign-
ing agreements whereby these States
promisenotto giveupany UScitizens to
the Court.? This is consistent with Ar-
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ticle 98 of the Rome Statute, which pre-
cludes the Court from making a request
for surrender or assistance that would
require a state to act inconsisten t1 y with
its obligations under international law to
a third party, unless the consent of the
third party is given.

Conclusion

The adoption of the Rome Statute on July
17" 1998 marks a watershed in the
struggle to end the impunity enjoyed by
perpetrators of egregious crimes. There
were seven major welcome outcomes of
the Rome Conference which had been
advocated by civil society organizations,
namely: 1) the provision for an
Independent Prosecutor; 2) the inclusion
of crimes committed during non-
international armed conflict; 3) the
recognition of gender related crimes,
such as forced pregnancy and sexual
slavery; 4) the creation of a Victim and
Witness Protection Unit; 5) the exclusion
of the death penalty; 6) the refusal to
permit reservations to the Rome Statute;
and 7) the diversity of funding sources
for the Court.

Many compromises were made in
Rome in order to get a large humber of
States to support the adoption of the
Treaty. Foremost on the list are: 1) the
limitation on the Court's jurisdiction
where investigation is not triggered by
the Security Council; 2) the non- inclu-
sion of nuclear weapons and landmines
in the list of prohibitive weapons; and 3)
the inclusion of the seven year opt-out
provision on war crimes.

As Cherif Bassiouni said, "The ICC
will not be a panacea for all the ills of
humankind. But it can help avoid some
conflicts, prevent some victimization and
bring tojustice some of the perpetrators
of these crimes. In so doing, the ICC will
strengthen world order and contribute to
world peace and security."8s To secure
an effective Court, it is essential that
States display courage, tenacity and
strong political will and proceed with
ratification of the Rome Statute. Civil
society organizations including non-
governmental organizations, women's
rights groups, academics, journalists,
church groups and legal experts have a
major role to play in edu-

Refuge, Vol.18,No.4 (November1999)

cating fellow citizens and encouraging
States to ratify the Rome Statute.
Making the International Criminal Court
a reality, a universal instrument for
retributive and restorative justice in a
fractured world, will be a modest, yet
worthwhile step forward for the whole of
humankind. 1
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e Somali Refugees in Toronto:
A Profile

By Edward Opoku-Dapaah, 1995

ISBN 1-55014-278-x, 130 pp., $12.95.
This is the first comprehensive study of So-
mali refugees in Toronto. It examines the
social, residential, and linguistic characteris-
tic of Somalis, their participation in the local
economy, and the activity of Somali commu-
nity organizations. The report also contains
valuable suggestions and recommendations
concerning suitable and more efficient serv-
ice delivery to this community.

¢ Cambodian Refugees in Ontario:
An Evaluation of Resettlement
and Adaptation

By Janet McLellan, 1995
ISBN 1-55014-267-4, 142 pp., $12.95.

This major study of Cambodian refugees in
Ontario examines the effects of various forms
of sponsorship on Cambodian resettlement.
It also focuses on the linguistic, economic,
educational, training and social dimensions
of the whole process of adaptation. The deliv-
ery of services by governmental and NGO
agencies as well as the effects of the past
traumatic experiences of genocide and mass
starvation on Cambodian refugees are fully
discussed.

o Refugee Families and Children:
A Directory for Service Providers
in Metro Toronto
Compiled by
John Morris and Lydia Sawicki, 1995
ISBN 1-55014-285-2, 39 pp., $6.95.
This directory is designed for service providers
who work with refugee families and children
inMetro Toronto. Its aim is to improve service
provision through networking and the shar-
ing of training opportunities.
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