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Meeting The Refugee Challenge: Perspectives From the 2000 Summer Course 
Introduction 

Sharryn Aiken 

This is the third year we have dedicated 
a special issue of Refuge for participants 
and faculty of the Summer Course on 
Refugee Issues. The Summer Course is- 
sue provides a forum for sharing per- 
spectives on the broad themes 
addressed in the seven day intensive 
programme. Launched in 1993 withfi- 
nancial assistance from the UNHCR, 
the Summer Course has hostedremark- 
ably diverse groups of participants and 
faculty from every corner of the world. 
This year, in addition to a strong com- 
plement of faculty fromYorkUniversity 
and other Canadian institutions, guest 

faculty included Carol Bachelor 
(UNHCR, Geneva), Dr. Paul Spiegel 
(Centre for Disease Control and Preven- 
tion, Atlanta), Prof. Ogenga Otumu 
[DePaul University, Chicago), Prof. 
Barbara Harrell-Bond (American Uni- 
versity, Cairo) and Prof. V. 
Vijayakumar (National Law School of 
India University, Bangalore). Partici- 
pants came from South Africa, Ethio- 
pia, Egypt, Bangladesh, Sri Lanka, 
Australia, the Netherlands, Switzer- 
land, the United States as well as 
Canada and represented the full spec- 
trum of institutional, academic, legal 

and non-governmental sectors. As in 
previous years, the papers included in 
this special issue reflect the diversity 
that is intrinsic to the Summer Course 
itself. 

Maki Katoh provides a critical per- 
spective on refugee assistance, high- - 
lighting the need to transcend the 
dualistic "we versus they" mentality 
that informs so much of refugee work. 
Prof. V. Vijayakumar traces the histori- 
cal antecedents and current dimensions 
of refugee protection in South Asia with 
particular reference to India, conclud- 
ing with an interesting comparison of 
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Northern and Southern approaches. 
Jackie King interrogates the concept of 
temporary protection at the interna- 
tional level as well as its recent appli- 
cation in Australia in response to the 
1999 crisis in Kosovo. Citing critical 
flaws in Australia's new framework 
legislation, King underscores the ten- 
sions inherent in temporary protection 
schemes that fail to respect basic hu- 
man rights for refugees. Lina Anani 
surveys the convergence of disability 
rights with human rights and the con- 
comitant discrepancies in Canadian 
refugee resettlement policies with re- 
gard to both disability and health im- 
pairment. Anani's insightful analysis 
addresses an issue that has failed to 
receive much attention in the critical 
literature and is particularly timely in 
light of recent signals on the part of the 
Canadian government to exclude refu- 
gee claimants on the basis of positive 
HIV status. In "Meeting the Refugee 
Challenge: The Dutch Experience", 
Loeky Droesen provides an overview 
of asylum policy in the Netherlands 
with an emphasis on the evolution of 
status determination procedures in the 
last four decades. Elaborating on the 
experience of governments in both 
Canada and Italy in addressing the 
settlement needs of migrants, Grazia 
Scoppio argues that Canada's 
multiculturalism policy framework 
offers the best model for supportingthe 
integration of migrants in their host 
countries. Finally, with Tomoko 
Okado's contribution, wereturn to the 
question of domestic responses to the 
Kosovar refugee crisis with an engag- 
ingreview of the Kosovar Resettlement 
Assistance F'roject invictoria, British 
Columbia. 
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Advocate or Expert: 
In Search of an Alternative to "We versus They" Mentality 

Maki Katoh 
Abstract 

In this article, the author interrogates 
the "we-versus-they mentalityJ' which 
divides refugee advocates from hosting 
governments and theirrepresentatives. 
The author demonstrates how this bi- 
furcation operates in the context of the 
NGO Doctors of the World. Physicians 
and mental health professionals pro- 
vide volunteer services, assessing and 
documenting evidence of torture and 
maltreatment. The author argues that 
there is a misconception amongst gov- 
ernment representatives that the docu- 
mentation is not objective, and that the 
NGO advocates on behalf of its clients 
irrespective of whether the applicant is 
a genuine torture survivor. This rnisper- 
ception assumes that experts cannot 
also be advocates, and denies what is in 
fact a shared goal between refugee ad- 
vocates and government representa- 
tives, that is, that those who have a 
well-founded fear of persecution receive 
adequate protection. Only recognizing 
this shared goal will break down the 
"we-versus-they" mentality. 

Dans cet article, l'auteur remet en 
question la mentalit6 c( nous-contre- 
eux v qui sbpare, d'une part, les 
d6fenseurs des r6fugi6s, et de l'autre, 
les gouvernements hates et leurs 
repr6sentants. L'auteur d6montre 
comment cette bifurcation se 
manifeste dans le cas de I'ONG 
M6decins du monde. Des medecins et 
des professionnels de sant6 mentale 
fournissent des services volontaires 
pour Bvaluer et documenter des 
signes de  torture et de mauvais 
traitements. L'auteur soutient qu'il 
existe chez les representants gou- 
vernementaux une croyance erron6e 

MakiKatoh isProgmmmeCoordinator, Human 
Rights Project Doclo~of the World, NewYork 

que cette documentation n'est pas ob- 
jective et que 1'ONG se place en posi- 
tion de d6fenseur de ses clients quel 
que soit le cas, que le requ6rant soit 
r6ellement unrescap6 de la torture ou 
non. Cette fausse perception suppose 
que les experts ne peuvent 6tre aussi 
d6fenseurs, et refuse d'adrnettre ce qui 
est en fait un objectif partag6 entre 
d6fenseurs des r6fugi6s et repr6sent- 
ants gouvernementaux, c'.i-d. 
s'assurer que ceux qui craignent avec 
raison d'etre pers6cutbs re~oivent une 
protection adequate. Le d6manthle- 
ment de cette mentalit6 cc nous-contre- 
eux D passe par la reconnaissance de 
cet objectif partag6. 

July 31, 2000 
Nine days of lectures and workshops 
at York University, Toronto, which 
tookplace in June 2000, have conveyed 
a number of messages to those who 
work with refugees around the world. 
One such message, which repeatedly 
came up throughout the Summer 
Course, was that people should move 
away from a "we versus they" pattern 
of thinking. "WeJ' are the Westerners, 
the North, the developed, the intellects, 
and the helpers. "They" are the non- 
Westerners, the South, the under-de- 
veloped, the primitive, and the 
helpless refugees. This fundamental 
mentality, consciously or not, appears 
to be still predominant certainly 
among the general public, and some- 
times even among those who work 
withrefugees to this day. The partici- 
pants in the Summer Course, audience 
and lecturers alike, had to constantly 
remind themselves to avoid such a 
mentality in order to think of the hu- 
manity as one, enabling the interna- 
tional community to strive for 
protection of human rights for all. 

However, there was another "we 
versus they" mentality that existed 
throughout the Summer Course which 

was not readily addressed. "We", in 
this instance, are the aid workers, the 
NGOs, the advocates, and all those who 
are supposedly on the "refugees' side." 
"They", in turn, are the hosting govern- 
ments and their representatives, espe- 
cially in the countries by which refugees 
and refugees-to-be are systematically 
rejected toresettle and their rights con- 
stantly abused. Fortunately the Sum- 
mer Course took place in Canada, which 
is often praised for fairer practice inaid- 
ingrefugees, and thus the governmental 
representatives who were participating 
in the Course were spared extreme criti- 
cism. Even then, cynical comments, 
disapproving statements, and encour- 
agement to improve the system were 
periodically made toward those who 
work in the government system. "We" 
are trying to help refugees but "our" 
work is made difficult because of "their" 
policies and lack of "their" will to help 
refugees. 

This second sense of "we versus 
they" mentality is even more amplified 
in the context of work with asylum ap- 
plicants, those who arrive at host coun- 
tries without internationally 
recognized refugee status. In the work 
of Doctors of the World's HumanRights 
Clinic project, which provides medical 
and psychological evaluation for tor- 
ture survivors applying for asylum in 
the United States in order to help them 
present their cases fully, the staff and 
the volunteers are quite often luredin to 
this "we versus they" mentality. "We" 
are constantly insisting that asylum 
applicants be treated as human beings 
and that their basic human rights be 
respected. On the other side of the strug- 
gle, "they" are seemingly and persist- 
ently trying to deny basic human rights 
to asylum applicants by detaining them 
in prison-like detention centers for an 
extended period of time or by denying 
their access to employment, social as- 
sistance, or adequate medical care. In 
order to move away from this "we ver- 
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susthey" mentality, the volunteer phy- 
sicians and mental health profession- 
als are constantlyreminded that their 
role is that of experts, not advocates. 

In the volunteer work for Doctors of 
the World, physicians and mental 
health professionals are requested on a 
pro bono basis to conduct physical or 
psychological evaluation of torture 
survivors who come to the United 
States and apply for asylum. When 
volunteers find that the asylum appli- 
cants' stories regarding their past mal- 
treatment are consistent with the 
physical or psychological evidence, 
the volunteers are requested to docu- . 
ment such consistencies. The docu- 
ment then becomes objective evidence 
to support the applicants' claims, and 
often heightens the chances of the ap- 
plicants' obtaining asylum. The vol- 
unteers are not requested to write any 
document should they find no medical 
or psychological evidence in their 
evaluation. 

There are two levels of advocacy ac- 
tivities involved in this project for vol- 
unteers. Whenvolunteers participate 
in the project, it is often because they 
would like to help those whose basic 
human rights have beenviolated. This 
is a legitimate motivation, and that 
over 85% of Human Rights Clinic cli- 
ents who have had their cases adjudi- 
cated have been recognized as genuine 
torture survivors by the United States 
Government and granted asylum. Vol- 
unteers are rightly under the impres- 
sion that most of the time they are 
helping those who have survived tor- 
ture and seeking safe haven. The vol- 
unteers' action to take part in this 
project itself is an act of advocacy for 
the promotion of universal human 
rights. 

Secondly, it is in support of asylum 
applications that volunteers write 
documents. Because the torture survi- 
vors seeking asylum in the United 
States often have little or no evidence 
but their scarred bodies and broken 
spirits to prove their stories, the docu- 
ments volunteers provide may be the 
only objective evidence applicants can 
secure to support their cases. The docu- 
ment can be strong or weak depending 

on the amount of physical evidence, 
psychological symptoms, and appli- 
cants' memories of the past persecution. 
However, since there is no clinical way 
to disprove that applicants have been 
tortured, documents volunteers provide 
can hardly be detrimental to the asylum 
application.' By providing a clinical 
affidavit, therefore, volunteers are advo- 
cating for applicants' right to seek asy- 
lum and lead a safe and productive life. 
When volunteers do not find anymedi- 
cal or psychological evidence to sup- 
port asylum applications, they may 
decline to provide an affidavit, and thus 
choose not to advocate. 

The above two aspects of advocacy 
are integral parts of the Human Rights 
Clinic project, and do not distract from 
the premise that our volunteers are pro- 
viding objective medical expertise. 
However, there is a popularmispercep- 
tion on the government side that volun- 
teers have already decided the asylum 
applicant they are seeing is indeed a 
torture survivor before they even start 
gathering clinical evidence. Further- 
more, there is a misperception that vol- 
unteers will support an applicant's 
claim at any cost even if they find little 
clinical evidence. As aresult, there are 
often attempts to dismiss volunteers' 
affidavits as documents prepared by 
advocates who are blindly trying to help 
asylum applicants regardless of the 
clinical facts. "They" see "us" as blind 
advocates instead of as professionals 
with expert knowledge. 

There are two fallacies involved in 
this pattern of thinking. The first fallacy 
is the notion that advocates cannot be 
experts and vice versa. The second is 
that "we" are aiming to do something 
different from what "they" are aiming to 
do. 

Because volunteers are often consid- 
ered as human rights advocates in the 
broad sense as explained above, they 
are frequently labelled as such. This, 
however, does not meanthat volunteers 
are advocating for each individual asy- 
lum applicant. Those who support abo- 
lition of torture worldwide do not 
necessarily favour all those who claim 
that they have suffered torture. If volun- 
teers conclude that the applicants ex- 

hibit clinical evidence consistent with 
their stories of past persecution, volun- 
teers usually decide to advocate in the 
second sense by providing affidavits in 
support of the asylum application. If 
they decide to advocate, however, that 
decision is based on their professional 
findings and expert opinions. Volun- 
teers are both medical professionals 
and advocates for universal human 
rights simultaneously. Their expert 
opinions are not undermined because 
of their opposition to human rights vio- 
lations but rather their support for any 
specific individual is based on their 
expert opinions. 

The second fallacy is even more criti- 
cal to overcome in order to manage the 
"we versus they" mentality. I believe it 
is useful toreturn to the spirit of interna- 
tional law regarding refugees and ques- 
tion what "we" and "they" are both 
trying to accomplish. A series of inter- 
national treaties and conventions in the 
past half-century has set an interna- 
tional norm of what arefugee is, and the 
United States has recognized such 
standards and incorporated their es- 
sence into its immigration laws. The 
nation has also supportedresettlement 
of internationally recognized refugees 
to American soil and provided assist- 
ance. However, there are those who 
cannot go through the official refugee 
recognition system provided by the 
United Nations High Commission for 
Refugees before they arrive at the coun- 
try where they seekasylum. Without the 
internationallyrecognized refugee sta- 
tus, the asylum applicants in the Unites 
States have to navigate the American 
immigration system and strive for the 
recognition to have the same type of fear 
for persecution in their native lands as 
refugees are acknowledged to have: a 
"well-founded fear of persecution" on 
account of "race, religion, nationality, 
membership in a particular social group 
or political opinion." 

The United States government, like 
any other refugee hosting country, has a 
set of rules to screen asylum applicants 
at its border and to determine which 
applicants are worthy of recognition as 
refugees. Unfortunately, this determi- 
nation process in the United States has 
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often been criticized as adversarial. 
Moreover, conditions inside the deten- 
tion centers in the New York area have 
been repeatedly documented to be over- 
crowded, with little medical attenti~n,~ 
tight rules for parole, excessive tel- 
ephone charges, and inadequate quan- 
tities of food.3 These reports have 
created a general sense of distrust 
among NGOs working with refugees 
and asylum applicants in the area as to 
whether the government is genuinely 
trying to seek justice ormerelyattempt- 
ing to drive as many applicants as pos- 
sible back to their home countries 
regardless of the validity of their stories. 
The set of international norms regard- 
ing refugees which the United States 
has committed itself to or incorporated 
into its immigration laws, however, 
give a clear guidance as to what should 
be the goal both "we" and "they" strive 
for. 

The spirit of the international laws 
regarding refugees states: 

A person is a refugee within the 
meaning of the 1951 Convention as 
soon as he fulfils the criteria con- 
tained in the definition. This would 
necessarily occur prior to the time at 
which his refugee status is formally 
determined. Recognition of his refu- 
gee status does not therefore make 
him a refugee but declares him to be 
one. He does not become a refugee 
because of recognition, but is recog- 
nized because he is a r e f ~ g e e . ~  

Since there will inevitably be people 
who will try to be recognized as refu- 
gees even when they do not meet the 
internationally accepted criteria, it is 
certainly important for any countries 
accepting responsibilities of identify- 
ing refugees to have a sound screening 
system in place. 

However, the aim of the process 
should be designed to ensure that those 
who have a well-founded fear of perse- 
cution receive adequate protection and 
assistance to lead a safe life, as opposed 
to testing who may be manipulatingthe 
system. If the process is used to identify 
who are manipulating the system, then 
"their" aim will be to reveal any holes in 
the stories of applicants and discredit 
any organizations or individuals that 

are trying to support applicants' cases 
and that are potential collaborators in 
manipulatingthe system. Such process 
is adversarial by nature. "We" may thus 
become tempted to declare the entire 
system as malfunctioning or call upon 
the media to aggressivelyreport on cases 
where the system has failed, resulting in 
a hostile environment. If the process is 
used to distinguish genuine claims of 
persecution from those that are not, 
however, "their" aim will be to collect 
any and all evidence to fairly assess the 
credibility of each asylum applicant. 
This will also be "our" aim, and thus the 
difference between "we" and "they" 
disappears. Objective medical andpsy- 
chological evaluation that determines 
the consistency of physical and psycho- 
logical evidence and applicants' stories 
can be respected as an extremely useful 
piece of the puzzle in understanding a 
particular applicant's asylum claim. 

Recognizing the shared goal in the 
American asylum process is the first 
step in overcoming the "we versus they" 
mentality. Based on this foundation, 
there will be a mutual respect between 
"we", the aid workers, the NGOs, the 
advocates, and all those who are sup- 
posedly on "refugees' side"; and 
"they", the hosting governments and 
their representatives. The experts' role 
will be clearly identified and recog- 
nized. "They" become a part of "us", 
and we as a whole can work to advocate 
for the protection of universal human 
rights. 

Notes 
1. There may be cases where clinical interviews 

demonstrate that clients can pose potential 
dangers to others, and such conclusions 
may be used against clients' application 
for asylum. Such cases are extremely rare, 
however, and do not prevent clinical affi- 
davits from providing credible evidence of 
past persecutions. 

2:Lajoie, R., In the land of the free: After a two- 
year ordeal, U.S. grants asylum toYudaya 
Nanyonga, Amnesty Action, Fall 1999, 
pp.6-7. 

3. Smothers R., Asylum-seekers are confined 
to dormitories after protest, New York 
Times, Oct. 1,1999. 

4. UNHCR, Handbookon procedures and cri- 
teria for determiningrefugee status: Under 

the 1951 Conventionandthe 1967 Protocol 
relatingtothe Status of Refugees, UNHCR, 
Geneva, 1992, p.33.0 
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A Critical Analysis of Refugee Protection in South Asia 

Abstract 

Many countries in Asia and all the coun- 
tries in South Asia have not acceded to 
the Refugee Convention of 1951 or the 
Protocol of 1967 in spite of the fact that 
a large number of refugees come from 
this region. The reasons for not ratifying 
them are not clear even though many 
international human rights instru- 
ments have been ratified by many of 
them. The probablereasons for notrati- 
fying the Refugee Conventionor the Pro- 
tocol, thelack of any regional approach 
or national legislation to address the 
problem, the contribution made by the 
international community to the crises in 
this region, nature of protection, the 
extent of rights available to the refugees 
and a brief comparison between the 
Northern and Southern perspectives 
have also been explained. Some of the 
important judicial decisions from India 
have been relied upon to appreciate the 
developments. This article concludes by 
emphasizing that through a compara- 
tive analysis of both the Northern and 
Southern perspectives relating to the 
protection of refugees, each can benefit 
from the experiences of the other, im- 
prove and build a scheme to care for the 
millions of refugees as well as others of 
concern in the new millennium. 

Beaucoupdepaysd;4sieengdndmle, ettous 
lespays delJAsie du Sud en particulier, 
n'ontpas adhdrdhla Convention de 1951 
relative au statut des rdfigids ou au 
Protocole de 1967, en ddpit du fait qu 'un 
pscontingent dedfigidsprovientde cette 
@ion. Lesmisonspourcettenon-mtifica- 
tion nesontpas claires, alorsm6me que 
beaucoup de cespaysontmtifidplusieurs 

Dr.V.Vijayakurnar, a Visiting Scholar at the 
Centre forRefugee Studies during2000, i s  a 
ProfessorofLawat theNational LawSchoolof 
India University [NLSIU), Bangalore, India 
andalso administersthe Chairon RefigeeLaw 
endowed by the UNHCR. 

instruments internationaux dans le 
domaine des droits de l'homme. Sont 
qfiqu&sicilesmisonsprobhblespourla 
non-mti'cation dela Convention surles 
r6fugids ou le Protocole, l'absence totale 
d'une approchedgionale ou deldgislation 
nationalepour&lerleprobl&ne,la contri- 
bution faite par la communautd 
internationalepourrdglerlescrisesdela 
dgion, lanature dela protection, l'dtendue 
des droits consentis aux &figit%, ainsi 
qu'une br2ve wmpamison e n t r e l e s p -  
tivesNord-Sudsurcesquestions. Pourfhll.e 
l'apprdciation de ces ddveloppements, 
l'article s'appuie sur certaines ddcisions 
juridiquesimportantesdel'hde. L'article 
conclutensoulignantlefdtqu'h tmvers m e  
analyse compamtive desperspectives Nod 
- Sud concernantla protection deslPfugids, 
chacun peut tirerprofitdel'eqBrience de 
l'autre, amdlioreret bhtir un projetpour 
s 'mperdesmillionsdedfigiBs, aussibien 
que d'autres personnes h risque, dansle 
nouveaumilldnaire. 

Many of the countries in Asia in general 
have not ratified the 1951 Refugee Con- 
vention or the 1967 Protocol due to one 
reason or the other. Within Asia, the 
countries in the South Asianregion that 
witnessed the largest of the population 
movements over the last 50 to 55 years 
have not become parties to the interna- 
tional instruments relating to refugees. 
The developments regarding the popu- 
lation movements in this South Asian 
region, their status, nature ofprotection 
and the like are discussed in this paper 
briefly in an attempt to compare the 
same with the developments taking 
place in the West. However, towards the 
end, frequent reference to the develop- 
ments in India is made to substantiate 
the views. 

The term 'South Asia' is used in the 
context of a group of nations consisting 
ofBangladesh, Bhutan, India, Maldives, 
Nepal, Pakistan and Sri Lanka. This 
group of seven nations also has a re- 
gional organization called the South 

Asian Association for Regional Coop- 
eration (SAARC). None of the seven 
countries in this region is a party to the 
1951 Convention or the 1967 Protocol 
relating to the Status o f ~ e f u ~ e e s .  How- 
ever, these countries have ratified some 
of the human rights instruments in the 
recent past. All these seven countries 
have ratified the International Conven- 
tion on the Elimination of All Forms of 
Racial Discrimination, 1969, the Con- 
vention on the Rights of the Child, 1989 
and the Convention on the Elimination 
of All Forms of Discrimination Against 
Women, 1981. All of them have ratified 
the four Geneva Conventions as well. In 
relation to other human rights instru- 
ments, some of them have ratified a few 
more and some are in the process of rati- 
fying them. A large part of this region 
was under foreign rule for a long time 
before independence was given to them 
after the World War 11. The reasons for 
not acceding to the international instru- 
ments relating to refugees, the extent of 
refugee problems in the region, status 
determination, the nature of protection, 
refugee rights, the role ofwestern coun- 
tries to refugee problems in this region, 
the role of UNHCR and other institu- 
tions as well as the prospect for develop- 
ing a legal regime relating to the refugees 
in this region are discussed briefly. 

Reasons for not Aceding to the 
Refugee Convention 

There seems to be no official document 
to indicate or explain the reasons for not 
ratifying the Refugee Convention or the 
Protocol. However, various writers 
have indicated the reasons for this be- 
haviour based on their knowledge and 
expertise in this region. Many other 
opinions have been expressed by the 
officials in the respective ministry on 
this issue and as such cannot be quoted 
with authority. This has allowed the 
critics the freedom to infer the reasons 
for not signing these two international 
instruments, based on their own under- 
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standing and circumstances. Apart 
from the sources that can be quoted au- 
thoritatively, the rest of the reasons are 
at best only inferences that can be drawn 
from the past behaviours and practices. 
Some of the reasons would include the 
following. 

The first and the foremost reason that 
can be given is the non-acceptance of a 
broader definition of refugees as ad- 
vanced by India and Pakistan by the 
international community. In a debate on 
the successor to the International Refu- 
gee Organization (IRO), both India and 
Pakistan stronglyrecommended for ac- 
ceptance, a liberal meaning for the term 
'refugees' so as to include the 'internal 
refugees' as well.' However, it was not 
accepted and arestrictive meaning was 
accepted. After this, there has been a 
negative attitude developed towards the 
Refugee Convention by both countries. 

The second reason is based on this 
continuum. Both India and Pakistan 
have been advancing the argument that 
the refugee definition is very narrow as 
well as Euro-centric and that it would 
not serve the objectives in the South 
Asian context. 

In the third place, the countries in the 
South Asian region have placed reli- 
ance on a 'bilateral approach' rather 
than 'multilateral approach' in their 
policies toresolve their conflicts, includ- 
ing the policies on 'population dis- 
placement' and 'refugees'. The line of 
argument taken by them seems to sug- 
gest that by internationalizing the refu- 
gee issues, there is more scope for 
international criticism resulting inun- 
necessary interference in internal mat- 
ters of the countries concerned. This 
phenomenon is also explained in terms 
of reluctance on the part of the states to 
cede their policy-making autonomy to 
an outside authority.* The countries in 
this region have given their highest pri- 
ority to the concept of national sover- 
eignty and as such they usually frown 
at any type of intervention in their inter- 
nal affairs. Explaining the concept of 
burden sharing, Amitav Acharya and 
David B. Dewitt have observed that 'the 
governments in the Third World are 
extremely sensitive to the fact that hu- 
manitarian operations, even by suppos- 

edly neutral multilateral organizations, 
are a violation of sovereignty and con- 
stitute an unacceptable interference in 
their internal affairs.' The solutions 
taken in the cases of Chaluna refugees, 
Rohinga refugees and the ongoing dia- 
logue between Nepal and Bhutan in 
resolving the Bhutanese refugee prob- 
lem indicate unshakable faith the states 
in this region have in resolving their 
conflicts throughbilateralnegotiations 
of the parties concerned. 

In the fourth place, the states in this 
region allege that even the states that 
have ratified the Convention or the Pro- 
tocol are not following the provisions 
effectively and as such would not be 
beneficial to the countries in the South 
Asianregion to ratify them now. These 
countries also fear that they would be 
obliged to take additional burdens and 
responsibilities when these two instru- 
ments are ratified. While there may be 
some truth in their analysis, there are 
states that have taken the Convention 
and the Protocol seriously and have 
evolvedbetter norms in the protectionof 
the refugees. However, these develop- 
ments seem to have no positive impact 
on the countries in the South Asianre- 
gion yet. 

The nextreason advocatedby some of 
the countries in the South Asianregion 
is that the Convention and the Protocol 
have not addressed the larger issues 
relating to 'security' and as such the 
provisions are being invoked by eco- 
nomic migrants, terrorists and other 
groups of forced migrations. 

In the next place, the argument that 
the office of the United Nations High 
Commissioner for Refugees is not a per- 
manent one as the life of the organiza- 
tion is periodically being extended from 
time to time, depending upon the cir- 
cumstance~.~ That being the case, why 
should the instruments be acceded to if 
there is no specific guarantee as to its 
existence in the future, seems to be the 
logical conclusion. However, this argu- 
ment focuses on a technical aspect and 
skips the substantive part of it. 

The seventh reason is based on the 
sixth one. The states in this region argue 
that there is going to be no 'material 
improvement' by signing the Conven- 

tion or the Protocol relating to refugees. 
However, what they really mean by 
material improvement is not clear. The 
predominant apprehension may be 
that by acceding to the instruments, the 
South Asian region would still con- 
tinue to face all the issues relating to the 
refugees (probably in terms of finding 
durable solutions or finding a mean- 
ingful international burden sharing). 

In the next place, there is bureau- 
cratic insensitivity coupled with the 
lack of political will that seems to be the 
dominating practical reason in the 
South Asian region. Whenever ques- 
tions relating to the accession of these 
two instruments are raised, there is as- 
tonishingly a uniform response given 
that it is not in the priority list of the 
state. Justice V.R.Krishna Iyer, former 
judge of the Indian Supreme Court, had 
observed in this regard that 'India 
should be a member state and play a 
role by being on the Executive Commit- 
tee of the High Commissioner's pro- 
gramme. To waver or wobble or 
vacillate when moral values dictate, is 
bankruptcy of leadership. Let us not fail 
humanity, especially that sector which 
is desparate, driven out and wanders 
homeless in the world for sheer sur- 
~ i v a l . ' ~  

This naturally leads to the next rea- 
son that when there are appropriate 
and suitable statutes to deal with the 
refugees present in the states, why 
should they think in terms of enactinga 
statute afresh to give effect to interna- 
tional obligations to be undertaken? As 
some of the countries remained the colo- 
nies under foreign rule for quite some 
time, these states would like to have the 
continued benefit of the existing pre- 
independent statutes that give them 
more powers to deal with the situations 
than passing a statute afresh and to be 
subjected to the scrutiny of the interna- 
tional community. It becomes conven- 
ient for the states to follow the already 
existing pre-independent statutes like 
Foreigners Act, the Registration of For- 
eigners Act and the Passport Act that 
give them more and more discretionary 
powers. Vitit Muntarbhorn has effec- 
tively advanced the same view with ref- 
erence to Asia. According to him ' [a] 
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constant dilemma fxing the Asian re- 
gion is the conflict between interna- 
tional and national perceptions of the 
refugee problem. The governments con- 
fronted with an undesired influx of asy- 
lum seekers may choose to ignore 
international refugee law as a matter of 
expediency, thereby using local immi- 
gration law and terminology to con- 
strain such in flu^'.^ The same is true 
with the countries in the South Asian 
region as well. 

In the next place, the argument tar- 
gets the nature of 'international burden 
sharing' stating that it is neither effec- 
tive nor meaningful. The largest move- 
ments of population so far in the world 
have taken place within this South 
Asianregion that have been met with a 
very poor response by international 
community. Timely assistance was also 
not forthcoming during the crisis in this 
region.' This seems to be the more justi- 
fiable reason when compared with the 
other reasons given above. 

In the next place, linking population 
movements with the concern for the 
growth of the regional organization 
have also contributed to ignoring the 
accession of these two instrunlents. 
Myron Weiner has observed that 'po- 
rous borders and cross-border popula- 
tion movements in South Asia are 
regarded as issues that affect internal 
security, political stability and interna- 
tional relations, not simply the struc- 
ture and composition of labour market, 
or the provisions of services to newcom- 
ers and advanced the reason for not tak- 
ing up the issues relating to migratio-1 in 
the region'. He went on to observe that 
'in the circumstances the states in the 
region do not want to deal with the is- 
sues concerned through multilateral 
channels. Indicative of the desire to deal 
bilaterallywiththe entire gamut of prob- 
lems is the fact that the paramount re- 
gional organization, the South Asian 
Association for Regional Cooperation 
(SAARC), has chosen to exclude the is- 
sue of population movement from its 
purview for fear that it would disrupt 
the organizati~n.'~ 

Another important argument against 
the accession to the Refugee Convention 
and the Protocol is that it would lead to 

the establishment of a number of admin- 
istrative and quasi-judicial bodies for 
status determination and that involves 
enormous expenditure from the state 
exchequer. As the states in the region are 
all developing countries, they cannot 
afford to spend huge sums of money in 
the process of status determination as 
well as other related areas. 

Finally, the states in the South Asian 
region also argue that group or category 
based determination has not been given 
importance under the convention or the 
Protocol. So far the countries in this re- 
gion have placed greater reliance on this 
group or category approach to determine 
the status of refugees as such, an ap- 
proachthat allows theretention of afinal 
say with the respective governments. 
The individual status determination is 
not at all followed as the government in 
power at the centre would like to have the 
discretionary power as well as a greater 
say in either accepting or rejecting the 
refugees as a single group. The reasons 
mentioned here are not exhaustive and 
are based on inferences drawn from vari- 
ous sources. 

The Nature of Refugee 
Movements in this Region 

The following paragraphs focus on the 
major refugee movements that have oc- 
curred since 3 947 as well as the contem- 
poraryrefugee issues in this region. For 
the purposes of appreciating these issues 
better, the presence ofrefugee crisis in the 
South Asian region is divided into two 
broad categories. The first category in- 
cludes the refugee movements within the 
region, fromone country to another in the 
region. The second category would in- 
clude those movements of refugees from 
countries outside the region to the coun- 
tries within the South Asian region. This 
region has witnessed a number of refu- 
gee movements both from within the re- 
gion as well as from outside the region. 
About 12.04% of the global refugee popu- 
lation continue to remain in this r e g i ~ n . ~  
According to the statistics provided by 
theU.S Committee for Refugees, 12.02% 
of the total refugee population lives in 
Bangladesh, India, Nepal and Paki- 
stan.1° Some of the refugee movements 
are mentioned here in brief. 

(A) Refugee Movements within 
South Asia 

WhentheBritishleft India in 1947, they 
divided the country to establish two in- 
dependent Dominions, i.e. India and 
Pakistan. Because of this there was a 
natural flow of Muslims towards East 
and West Pakistan and the Hindus to- 
wards India. Anestimated 15 to 20 mil- 
lion people who were persecuted or had 
the fear of being persecuted left their 
properties, trade and business behind 
in an attempt to cross the newly estab- 
lished borders. In the establishment of 
two Dominions, Pakistan had two terri- 
tories, the West and the East that itself 
had become the reason for further flow 
ofrefugees at alatterpoint of time. How- 
ever, these people who were called refu- 
gees, evacuees, migrants and displaced 
persons by various orders, rules, regu- 
lations and statutes passed in India 
and Pakistan, quickly got settled with 
the series of efforts taken by the respec- 
tive governments. 

A large section of people of Indian 
origin (Tamils) taken to Sri Lanka by the 
British and employed in tea estates and 
other agricultural activities for genera- 
tions were rendered 'stateless' with the 
introduction of the Citizenship Acts in 
1948 and 1949 in Sri Lanka. Various 
agreements between India and Sri 
Lanka resulted in India taking about 
338,000 stateless persons for settlement 
and rehabilitation during 1964-1987.'' 
Apart from this, there have been three 
major refugee flows from Sri Lanka into 
the province of Tamil Nadu, in south- 
ern India from 1983. This flow of Sri 
Lankan refugees continues even today. 
These refugees are housed in 136 camps 
establishedby the state and in 1990 an 
estimated 120,000 Sri Lankan refugees 
were present in these camps. Apart from 
themmore than80,OOO'well to do' (rich) 
refugees were living outside the 
camps.12 These refugees were not regis- 
tered earlier and the number of refugees 
staying outside the camps is much 
higher than what is indicated in the re- 
ports. According to the U.S Committee 
for Refugees, there are 110,000 Sri 
Lankan Tamil refugees in the State of 
TamilNadu.I3 During 1990, a Special 
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Commissioner was appointed by the 
Government of Tamil Nadu as the state 
had an average expenditure of about 
Rupees 30 crores (approximately 26 
million U.S $per annum).14 Recent de- 
velopments in Sri Lanka are likely to 
lead to further flows of refugees into In- 
dia. 

The Chakma refugees, the tribal 
groups of Chittagong Hill Tracts (CHT) 
consisting of Chakmas, Murangs and 
Tripuras migrated to the territories of 
Assam, Tripura, Arunachal Pradesh, 
Mizoram and Meghalaya after the par- 
tition in 1947. During 1963, about 
45,000 Chakmas fled to IndiafromEast 
Pakistan as victims of theKaptaiHydro 
electric project that inundated their 
homelands. They multiplied and their 
numbers swelled to 85,000.15 After the 
liberation of Bangladesh, erstwhileEast 
Pakistan, about 50,000 refugees have 
been repatriated back to CHT last year 
i.e. in 1998. 

Between April 1 and mid October 
1971, a total of 9,544,012 officially re- 
corded refugees from East Pakistan 
moved into India. This flow of refugees 
into India is unparalleled in modern 
history.16 These refugees continued to 
stay in India until 1973 and manyrefu- 
gees have stayed back in India with 
their friends and relatives. Predomi- 
nantly, these were from the 2-3 million 
refugees living with the relatives and 
friends in the State of West Bengal.17 
The language they speak acted as a 
facilitator for such local assimilation 
without being identified as foreigners 
by any one. The number of people who 
stayed back without being identified by 
the authorities for repatriation is very 
high. The process of repatriation of these 
refugees back to the newly established 
state of Bangladesh was in fact very 
quick and encouraging for the host 
country. According to the UNHCR, a 
daily average of 210,000 persons 
crossed the Bangladesh border from 
India in the process of repatriation dur- 
ing the months of January and February 
1972. All these refugees were returning 
from India to their native places in East 
Bengal.18 

About 125,000 Bhutanese of Nepali 
origin were forced to leave Bhutan by 

the actions taken by the Government of 
Bhutan including the passing of the 
Citizenship Act. These people are now 
settled in about 7 camps in Southern 
Nepal. India also hosts some of them.lg 
Apart from theserefugees, an estimated 
40,000 ChinIArakanese refugees from 
Burma and ten million illegal immi- 
grants are also present in India today.20 

(B)Refugees from Outside the 
South Asian Region 

When Burma (now Myanmar) was 
granted independence by the British in 
1948, a large number of people of Indian 
origin were pushed out. These people 
who migrated to Burma under British 
patronage and settled there had no op- 
tion but to return to India as refugees. 
Burma again sent refugees to India after 
political changes in 1962. An estimated 
150,000 refugees came to India during 
that period. As many as 200,000 
Rohingya refugees sought asylum in 
Bangladesh as a result of the Burmese 
army's operations in the Arakan region 
during 1978 in an attempt to check ille- 
gal migrants and fight insurgency. 
There was a second flow of refugees into 
Bangladesh and by 1992 there were 
300,000 refugees. However, an agree- 
ment between Bangladesh and Burma 
resulted in repatriation process for 
sometime. Yet these refugees continue 
to stay in Bangladesh2' as well as in 
India. 

In 1959, the Dalai Lama, a religious 
and political leader and his followers 
fled Tibet and came to India seeking 
asylum. Asylum was granted to them by 
the then Prime Minister of India, 
Mr.Jawaharla1 Nehru, and these Ti- 
betan refugees continue to stay in India 
even today. By 1993, there were 133,000 
Tibetan refugees in South Asia out of 
whichIndia alone hosts about 120,000 
of them in 42 settlements spread over 
different provinces in India. Apart from 
the settlements there are also 88 scat- 
tered communities in different parts of 
India.22 There has been a steady flow of 
Tibetan refugees into India through 
Nepal during the recent past as well. 
The continuedpresence of these Tibetan 
refugees in India over the past forty 
years seems to be undermining the con- 

cept of temporary asylum. In contrast, 
the concept of temporary protection is 
understood as aprotection for alimited 
period of time in the developed coun- 
tries until a durable solution is found. 

The existence of the cold war period 
coupled with the Soviet Union's inva- 
sion of Afghanistan in 1979 resulted in 
a large-scale migration of the Afghans 
into Pakistan. Prior to this, there were 
movements of the Afghans into Paki- 
stan after the coup in 1973. The subse- 
quent civil war kept the problem alive 
and as a net result of these develop- 
ments, an estimated 6 million Afghans 
were uprooted. With the withdrawal of 
Russianforces, the repatriation process 
took place.23 However, the continued 
infighting kept the problem alive and 
Pakistan has about 1,200,000 Afghan 
refugees even today. India also hosted 
about 40,000 Afghanrefugees, their sta- 
tus being determined by the UNHCR. 
However, their number has come down 
to 18,607 andmajority ofthemliveinthe 
New Delhi area. By the end of 1998, there 
were still 14,500Afghanrefugees living 
inIndia.24 

There are also other refugees from the 
African countries as well as West Asia, 
but in small numbers. Many of them are 
recognized by the UNHCR's office in 
India as refugees and some of them are 
living there in the same status for more 
than 10 years. These refugee movements 
only indicate the gravity of the problem 
with very little attention given by the 
countries in this region. 

Refugee Protection in South Asia 

Whenever a mass exodus takes place 
necessitating immediate and elaborate 
arrangements, the countries in South 
Asia have responded positively in ac- 
cordingrefugee status to all and in pro- 
viding the basic necessities within the 
economic means of the receiving state 
concerned. South Asia as a whole has 
extended protection to refugees for a 
long period of time and has been ex- 
tremely tolerant of the incomingpopu- 
lation witha different culture, language 
or race. The protection extended to the 
hundreds and thousands of Afghan 
refugees and the continued assistance 
for the remaining Afghans in Pakistan 
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is an example of this protection. India's 
decision to accord refugee status to the 
Tibetans fleeing China in 1959 and their 
continued presence even after 40 years 
is another example for South Asia's con- 
tribution to refugee protection. Again 
the movement of 10 million refugees 
fromerstwhile East Pakistaninto India, 
the largest refugee influx the world has 
seen so far, met with the same positive 
approach to the sufferings of the people. 
The protection extended by Bangladesh 
to the Rohingya refugees from Myan- 
mar, the protection extended by Nepal 
to the Lhotsampa refugees (from Bhu- 
tan) and the protection extended by In- 
dia to Sri Lankan Tamils are the other 
examples of the nature of protection 
extended to the refugees over a period of 
time. In doing so, the judiciary as well as 
the administration in these countries 
have directly or indirectly recognized 
the principles of international refugee 
law and have adhered to them although 
the states have not become parties to the 
relevant international instruments. The 
people in these countries deserve spe- 
cific appreciation for having been not 
only tolerant but also contributing to the 
meaningful protection within their eco- 
nomic means. 

These factors have contributed to the 
presence of at least three members from 
this region on the Executive Committee 
of the UNHCR. Pakistan, Bangladesh 
and India have become active members 
of the EXCOM of the UNHCR even with- 
out being parties to the international 
instruments. This is indicative of the 
appreciation by the international com- 
munity for the nature of initiatives taken 
by them over a period of time. In the same 
continuum, all the seven countries in 
the region have allowed the office of 
UNHCR to work closely with the respec- 
tive governments. UNHCR has estab- 
lished its offices in many of the countries 
in South Asia and in a couple of states it 
operates from the offices close by. Thus 
the countries have permitted the 
UNHCR to exercise its mandate in their 
respective territories and have tacitly 
approved the mandate refugees. How- 
ever, this optimism is to be read and 
understood with some amount of cau- 
tion. 

In this analysis of the nature of pro- 
tection extended by the countries in the 
South Asianregion to therefugees, men- 
tion must be made to the Tibetan refu- 
gees in India. They are treated well, 
compared to all other refugees in this 
region. The extent of the rights and free- 
dom extended to them are explained in 
this article subsequently. A number of 
human rights instruments ratified by 
the countries in the South Asianregion 
have also contributed to the positive 
initiatives taken by them from time to 
time. The role played by international 
politics in this region has also contrib- 
uted to these measures taken by the 
states in protecting the refugees with in 
the limited resources they possess. 

The Determination of Refugee 
Status 

Countries in the South Asian region 
have not established any administra- 
tive or quasi-judicial bodies to deter- 
mine the status of refugees. Broadly 
speaking, there are four types of deter- 
mination of refugee status that take 
place in this region. These procedures 
are explained here briefly. 

1. Group Determination 

All the refugee-receiving states in this 
region have resorted to this group deter- 
mination of the refugee status to a large 
extent. By and large they have followed 
the mandate of the UNHCR as provided 
in the Statute of the UNHCR.25 In the 
movement of the Rohingya refugees 
from Burma, during 1978, an estimated 
five to ten thousand refugees were cross- 
ing the border each day.26 During an- 
other movement of the same refugees in 
1992, the UNHCR Technical Mission 
reported that the refugees were stream- 
ing into the country (Bangladesh) at a 
rate of thousand a day.27 The movement 
of large numbers of refugees in to these 
countries from time to time can not be 
managed in any other way than by the 
group determination of their status. In 
the absence of any mechanism to deter- 
mine the status of refugees, states have 
placed greater reliance on this proce- 
dure. Almost all the refugee movements 
in this region required immediate ac- 
ceptance by the receiving states, giving 

very little time to thinkabout any other 
alternative. When the Tibetan refugees 
sought asylum during 1959 in India, it 
was alarge group. When the East Paki- 
stani refugees started moving into In- 
dia, it was the largest movement of 
refugee population that has taken place 
in the human history so far. At one point 
of time, there was an average daily in- 
flux of about 97,821 refugees moving 
into India during May 1971.~' A large 
number of refugees came to India in 
1983 onwards from Sri Lanka. During 
July 1990, about 2000 to 3000 Sri 
Lankan refugees arrived per day in 
Tamil N a d ~ . ~ ~  Pakistan and Bangla- 
desh also faced similar situations in 
accepting the Afghan refugees and the 
Rohingya refugees from Myanmar re- 
spectively. 

These countries cannot even think of 
establishing independent administra- 
tive or quasi-judicial bodies to deter- 
mine the status of each and every 
refugee like the developed countries. 
When it is very difficult for them to look 
after the refugees within their financial 
resources, the establishment of such 
authorities to determine the status of 
refugees cannot be even thought of. The 
lack of political will to think on these 
lines in establishing appropriate ma- 
chinery coupled with 'bureaucratic 
caution', probably, strengthened the 
group determination procedure in this 
region. The determination of the status 
of refugees in this manner provided the 
policy makers with the ultimate deci- 
sion-making power. Moreover, such 
decisions cannot be questioned in any 
court of law, in the absence of any refu- 
gee specific legislation. As it gave the 
governments unquestionable and arbi- 
trary decision making power, more reli- 
ance was placed on this group 
determination of refugee status in this 
region. 

2. Determination of Status by the 
UNHCR 

In a few cases where large numbers of 
people were not involved and at the 
same time the country concerned is not 
willing to involve itself politically in the 
determination of the status of refugees, 
they have permitted the UNHCR to de- 
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termine their status individually. How- 
ever, such decisions gave only limited 
powers to the UNHCR. For example, the 
decision of the Government of India in 
allowing the UNHCR's office in New 
Delhi to determine the status of the Af- 
ghan refugees can be referred to. Once 
the individual status of the refugees is 
determined, the UNHCR issues a certifi- 
cate indicating the 'refugee status' of the 
individual. Such individuals whose 
status is determined by the UNHCR in 
India will have the right to stay inIndia 
for a period of one year and receive 
material assistance from the UNHCR. 
This certificate is valid for only one year. 
However, the UNHCR is also permitted 
to renew the certificates every year if it is 
necessary to do so. The Government of 
India retains the power to expel anyrefu- 
gee so determined by the UNHCR in the 
larger interest of the country. The 16,000 
Afghan refugees present in India have 
the certificates so issued by the UNHCR 
and continue to receive the renewals as 
well as material assistance from the of- 
fice in New Delhi. The UNHCR's office 
also determines the status of few refu- 
gees from West Asia as well as from 
Africa as their number is very small. 

3. Determination by the State with 
UNHCR's Assistance 

The UNHCR is also involved in assist- 
ing a particular group of refugees by 
providing them with financial assist- 
ance to enable them to reach their final 
destination and seek refugee status 
with the appropriate government. The 
recent arrivals from Tibet into Nepal are 
received at the reception centres set up 
in collaboration between the UNI-ICR 
and the Central Tibetan Administra- 
tion, in Nepal. As the status of the Ti- 
betan refugees cannot be determined by 
the UNHCR, it provides some material 
assistance at the reception centres to 
facilitate the onward travel of these refu- 
gees to Dharamsala inIndia.30 Thus it is 
clear that the individual status detenni- 
nation by any body or authority exists 
only to a very limited extent in this re- 
gion. This should be taken only as an 
exception rather than agenerahle.  

4. Determination of Refugee 
Status by UNHCR at the 
Instance of the Courts 

This type of determination of refugee 
status is very limited as it permits only 
those refugees who take the issues to the 
court of law challenging their detention 
under the Foreigner's Act. As there is no 
legal framework in this region relating 
to the refugees specifically, all the refu- 
gees are at times brought under the For- 
eigner's Act for taking appropriate 
actions. This is a statute enacted by the 
British Parliament but adapted by the 
states concerned after their independ- 
ence with necessary modifications. 
Some of the instances where the courts 
directed the respondents or appellants 
to approach the UNHCR in New Delhi 
to seek refugee status are mentioned 
here briefly. 

In N.D.Pancholiv. State o fP~njab ,~ l  
the Supreme Court of India stayed the 
deportation order issued against a refu- 
gee from Burma (Myanmar) and al- 
lowed time to enable the refugee to seek 
refugee status from the UNHCR office in 
New Delhi. InZothansanguli v. State of 
Manipd2 and Bogyiv. Union oflndia, 33 

the High Court of Gauhati stayed the 
deportation orders issued against refu- 
gees from Burma and allowed them to 
seek refugee status from the UNHCR 
office inNew Delhi. The court released 
them from custody to enable them to seek 
refugee status from the UNHCR's office 
inNew Delhi. The same Highcourt also 
gave similar orders inKhyHtoon v. State 
~ f M a n i p u r . ~ ~  Orders were also issued 
by the same High Court in U. Myat 
Kayew&Anotherv. State ofManipur as 

In this case, the petitioners were 
from Burma and entered into India ille- 
gally. They had taken part in the 'move- 
ment for democracy' in Burma and had 
to flee the country to escape persecution. 
They voluntarily surrendered to the 
authorities in India. The court did not 
insist on sureties for their release as they 
were total strangers and it would be 
difficult for them to obtain any local 
surety. The Punjab and Haryana High 
court also granted similar relief.36 

The Supreme Court of India in 
Dr.Malavika Karlekarv. Union ofIndia3' 

also stayed the deportation order issued 
against 21 refugees from Burma who 
were in the Andaman islands and al- 
lowed them to seekrefugee status with 
the UNHCR's office in New Delhi. 
Apart from this, the Supreme Court also 
directed that these refugees should not 
be deported until their applications for 
refugee status is disposed of by the 
UNHCR. Acareful analysis of the deter- 
mination of refugee status in the devel- 
oped countries wouldreveal the distinct 
features of the scheme followed in the 
South Asian region. 

Rights and Freedoms of the 
Refugees 

Indeterminingrefugee status, the states 
in this region have received refugees 
from other countries and have not dis- 
criminated on the basis of race, reli- 
gion or country of origin. This in effect is 
also the nature of the obligation under- 
taken by the parties under Article 3 of 
the Refugee Convention. The refugees 
have the freedom to practice their own 
religion. They have access to the courts 
in the respective country of asylum as 
providedunder Article 16, Chapter IIof 
the Refugee Convention. The judicial 
decisions mentioned above would sub- 
stantiate this point. Within the existing 
socio-economic environment, the refu- 
gees are permitted to have wage earning 
employment or self-employment as pro- 
videdunder Articles 1 7  and 18 (Chapter 
111) of the Convention. Again within the 
economic resources available in the 
state, provisions for rationing of essen- 
tial commodities and at reduced rates 
are extended to the refugees. The facili- 
ties, though not the same, extended to 
the Sri Lankan Tamil refugees and the 
Tibetan refugees in India are good ex- 
a m p l e ~ . ~ ~  Provision for housing, public 
education and public relief and assist- 
ance as provided under Articles 20,21, 
22, and 23 (Chapter IV- Welfare) respec- 
tively are also made available to the refu- 
gees, subject of course, to the 
socio-economic conditions. The refu- 
gees are provided with freedom of move- 
ment, subject to the provisions of 
existing rules and regulations (Article 
26). In the case of Sri Lankan and Ti- 
betanrefugees, they were also provided 
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with the Identity papers (Article 27). The 
Sri Lankan refugees who were arriving 
in 1984 were registered, photographed 
and issued refugee identity certificates. 
At the transit camps (Mandapam) refu- 
gee families were given cooking and 
other utensils, clothing, bed sheets and 
reed mats. After they were transferred to 
refugee camps, they received a monthly 
dole of Rupees 110 per head of house- 
hold and proportionately smaller 
amounts for each dependant. Essential 
commodities like rice, sugar and kero- 
sene were available for purchase at sub- 
sidised rates.39 The Tibetan refugees, 
who would like to travel abroad were 
also given the travel document (Article 
28) under the Passport Act 1967 as well 
as the rules made thereunder in 1980. 
These rights fall under Chapter V on 
Administrative measures of the 1951 
Refugee Convention. 

In reviewing these rights and 
freedoms of refugees in the South Asian 
region, the prevailing socio-economic 
conditions of the asylum states should 
be kept in mind and should not be com- 
pared with the nature and extent of 
these rights provided to refugees in the 
developed countries that are parties to 
the 1951 Refugee Convention or the 
1967 Protocol. 

Among the refugees, the Tibetanrefu- 
gees have been enjoying better facilities 
when compared with the other groups 
of refugees. The development of five 
major agricultural settlements in India 
and several small ones in Sikkim and 
Bhutan began immediately after their 
arrival. These settlements received no 
outside assistance after 1965 but they 
became self-supporting and emerged as 
one of the most successful refugee com- 
munities in the world. They are being 
described as a 'model refugee commu- 
 nit^.'^' During the early 1960s, the State 
of Karnataka came forward to settle 
3000 Tibetan refugees on 3000 acres of 
land and the Government of India ex- 
tended Rupees 3,784,800 for the pur- 
poses of rehabilitation. In 1965, the 
Tibetan Industrial Rehabilitation Soci- 
ety was formed. The Government of In- 
dia helped them to establish a home for 
the aged and the handicapped, Tibetan 
schools and cultural institutions. The 

Indian Government still bears 25% of 
the total rehabilitation e~p en d i t u r e .~~  

Many of the rights provided under 
the 1951 Refugeeconvention have been 
granted to the Tibetan refugees to the 
maximum possible extent, subject of 
course to the restrictions under various 
statutes. In this sense, Article 42 of the 
1951 Convention and Article VII of 1967 
Protocol must be kept inmind. Accord- 
ing to these two provisions, the state 
parties may make reservations on many 
of the provisions of the Convention and 
Protocol respectively, relating to the 
rights and freedoms of the refugees. In 
considering this interpretation and 
keeping the economic conditions pre- 
vailing in the South Asian countries, 
what they have provided to the refugees 
so far is indeed remarkable. In few cases, 
there is continued assistance forthcom- 
ing from UNHCRoffice itself to therefu- 
gees in this region. 

Whenever there is reluctance on the 
part of the states in providing the basic 
necessities, the refugees have been suc- 
cessful in getting them remedied 
through legal initiatives taken directly 
by them or through the initiatives taken 
by the NGOs on their behalf. Some of 
these developments are briefly ex- 
plained in this article, relating to the role 
of the UNHCR and other institutions in 
this region. 

Involvement of Developed 
Countries in this Region 

The international community as a whole 
and the developed countries in particu- 
lar have been involved in the refugee 
crisis of this region in one form or the 
other. Apart from funding development 
projects in the countries of the South 
Asian region, some of the developed 
countries have also liberally contrib- 
uted to refugee relief in South Asia, ei- 
ther in the form of financial assistance or 
in kind. Choleravaccine, tents, oil, rice, 
sugar, milk, vitamin tablets, clothing, 
other medicines and food grains have 
been contributed by these countries di- 
rectly. Indirectly, they have also been 
contributing to the funds of the UNHCR 
from which the money is also spent on 
the South Asian countries for various 
activities related to refugees in the re- 
gion. 

To illustrate the nature of assistance, 
reference may be made to the 1971 crisis 
when an estimated 10 million refugees 
came to India from East Pakistan (now 
Bangladesh). 48 countries contributed 
in cash or in kind, by and large for the 
relief operations in India, to the extent of 
U.S $203,612,281. The contributions 
made by the countries like Canada, 
Australia, Belgium, France, GDR, FRG, 
Netherlands, Norway, Sweden, Swit- 
zerland, U.S.S.R, UnitedKingdom and 
the U.S.A, including the EEC was to- 
tal1edU.S $193,948,535. Thecontribu- 
tions made by the U.S alone stood at 
U.S.$89,257,000, almost 44%ofthe total 
refugee aid t01ndia .~~  

Although these figures indicate the 
nature of international concern and 
burden sharing, it was far below the 
requirements of the situation. The total 
direct cost to India caused by the refugee 
influx was estimated to be ar0undU.S. 
$800millionup toMarch 31,1971 and 
more than that for the subsequent pe- 
riod of three months i.e. up to June 30, 
1971. It was estimated that maintaining 
the refugees for one year would directly 
cost India U.S $500 millionmore than 
the net foreign aid it received from all 
western nations.43 Senator Edward M. 
Kennedy described the nature of the 
assistance extended by the western 
countries in his report on '[tlhe Crisis in 
South Asia'. According to him 'The in- 
ternational community's response to 
the refugees has been unconscionably 
lethargic and wholly inadequate. It is 
characterised by little sense of urgency 
and a low priority of concern for this tide 
of human misery unequalled in modern 
times'. In yet another context, he com- 
mented that '[wlhen we realise that In- 
dia faces the prospect of a budget for 
refugee relief totalling $500 million to 
$1 billion over this coming year alone, 
we realise how little the outside world is 
really doing, and how paltry the Ameri- 
can contribution is ~omparatively. '~~ 

The international community has 
been also attempting to find durable 
solutions to some of the refugee prob- 
lems in the South Asian regionby telling 
the countries concerned to start a mean- 
ingful dialogue to resolve the conflicts 
relating to the flow of refugees. For ex- 
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ample, the European Parliament has 
unanimously adopted a resolution call- 
ing on Bhutan to take back the refugees 
from Nepal and safeguard the rights of 
the minorities on its territory. The Euro- 
pean Parliament had also called on In- 
dia to release hundreds of Bhutanese 
refugees who have been arrested while 
they were trying to reach Bhutan via 
India to press their demands for human 
rights and repa t r ia t i~n .~~ The United 
Kingdom blamed the Sri Lankan Gov- 
ernment for the Jaffna exodus.46 The 
European Union in its first substantive 
international reaction to the current cri- 
sis in Sri Lanka has called on the Gov- 
ernment as well as the Liberation Tigers 
of Tamil Eelam (LTTE) to stop fighting 
and start negotiations with a view to 
securing a peaceful resolution to the Sri 
Lankan conflict that has displaced a 
large number of civilians both within 
Sri Lanka and to other c~untries.~' 

Many of the developed countries 
have granted asylum to refugees corn- 
ing from the countries in South Asia.48 
Canada has accepted the majority of the 
Tamil refugees from Sri Lanka in the last 
fifteen years. However, some of the 
northern states like U.K, have increas- 
ingly adopted restrictive measures in 
the recent past. These developments 
should be kept in mind in appreciating 
the contributions made by the devel- 
oped countries to the refugees coming 
from the countries in South Asia or re- 
maining within that region. However, 
when compared to the number of refu- 
gees protected within South Asia, the 
number of refugees coming from South 
Asian region to these developed coun- 
tries is relatively less. 

Role of UNHCR and Other 
Institutions 

Five counties in this region,i.e. Bangla- 
desh, India, Nepal, Pakistan and Sri 
Lanka, have the UNHCR offices estab- 
lished in their territories. In some of the 
countries, the UNHCR also has an addi- 
tional branch to look after a specific 
function assigned to it. These offices are 
actively involved in a series of activities, 
except the determination of the status of 
refugees.. The UNHCR office is actively 
involved in the assistance programmes 

in Bangladesh, Nepal and Sri Lanka. 
Apart from this, the UNHCR was in- 
volved in the repatriation of the 
Rohingya refugees back to Myanmar. 
Similarly, the Extension office of 
UNHCR established in Madras, Tamil 
Nadu, also monitored the voluntari- 
ness in the repatriation of Sri Lankan 
Tamil refugees. The office of UNHCR 
provided vocational training to the Ti- 
betan refugees and came to be estab- 
lished in India in 1969 based on a 
Memorandum of Understanding 
signed between India and UNHCR. A 
similar exercise was also carried out in 
Nepal. In 1971, the UNHCRwas desig- 
nated by the U.N Secretary General as 
the focal point to co-ordinate the relief 
operations and assistance coming from 
various countries and organisations 
during the largest refugee influx. 

In an attempt to resolve the issues 
relating to the Bhutanese refugees in 
Nepal, and other related issues, the 
High Commissioner Mrs. Ogata under- 
took a nine-day trip to the Indian sub- 
continent during May 2000. During her 
first visit to the region, Mrs. Ogata met 
with the Kings of Bhutanand Nepal and 
other top leaders ofthese two countries. 
Both Nepal and Bhutan have accepted 
the High Commissioner's proposal to 
use UNHCR's refugee database as a 
reference for joint verification. The High 
Commissioner believes that the visit has 
been timely and has created a momen- 
tum whichneeds to be maintained. She 
also met with the external affairs and 
law ministers of India and obtained the 
support of India for UNHCR's efforts to 
resolve the Bhutanese refugee prob- 
lem.49 

Thus, the countries in this region, 
thoughnot parties to the 1951 Refugee 
Convention or the 1967 Protocol, have 
permitted the establishment of the of- 
fices of the UNHCR and extended full 
co-operation to those offices. The pres- 
ence of three members from the South 
Asian region (Bangladesh, India and 
Pakistan) on the Executive Committee of 
the UNHCR indicates the nature of the 
relationship in working together for the 
protection of the refugees in this region 
as well. The reliance on the office of the 
UNHCR by the judiciary in the recent 

past, as indicated above, has only 
strengthened this understanding and 
relationship. In a different situation, the 
High Court of Madras, allowed the 
UNHCR office to verify the voluntari- 
ness present in the repatriation of Tamil 
refugees back to Sri Lanka.50 

Apart from this, the National Human 
Rights Commission (NHRC) estab- 
lished under the Protection of Human 
Rights Act, 1993 in India has also con- 
tributed significantly to the protection 
of refugees in India. The NHRC had is- 
sued directions to the state governments 
of Tamil Nadu, Arunachal Pradesh and 
Mizorarn to provide immediate medical 
treatment to some of the Sri Lankanrefu- 
gees and to take all possible measures to 
ensure the safety of lives and properties 
of the Chakmarefugees re~pectively.~~ 
The NHRC had also brought a chal- 
lenge before the Supreme Court of India 
seeking to protect the ChakmaRefugees 
present in the state of Arunchal 
P r a d e ~ h . ~ ~  

Even with a very limited exposure to 
the refugee regime, an NGO had come 
forward to protect the basic rights and 
needs of the refugee children in the State 
of Karnataka. In Digvijay Mote v. Gov- 
ernment ofIndia and Others,53 the Peti- 
tioner successfully brought a challenge 
before the High Court of Karnataka to 
get appropriate relief for the 250 refugee 
children present in a boarding school. 
Based on this, immediate humanitarian 
assistance to the school was provided 
by the government. This clearly indi- 
cates the developments that are taking 
place in some of the countries in South 
Asia (India particularly) in protecting 
the rights of the refugees. In People's 
Union for Civil Liberties v. Union of In- 
d i ~ , ~ ~  the Supreme Court of India held 
that the customary principles of inter- 
national law is a part of the domestic 
law of the land as long as these princi- 
ples are not inconsistent with the exist- 
ing laws in the domestic sphere. The 
court also observed that '[Ilnternational 
law is now more focused on individuals 
than ever before'. The High Courts in 
India have also issued a number of or- 
ders in an attempt to protect the rights 
and freedoms of the refugee^.^^ The re- 
cently concluded Judicial Colloquium 
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held in New Delhi during November 
1999 brought a number of judges and 
senior lawyers together for the first time 
andis likely to contribute to this trend in 
the future for better protection of refu- 
gees, particularly in India. 

The Prospects for Refugee Law 

The states in this region have adapted 
the British legislation passed prior to 
independence, like the Foreigners Act, 
Registration of Foreigners Act and the 
Passport Act. These laws provide the 
required balancing between refugee 
protection andnational interest. These 
laws are being put to use on a regular 
basis to remove 'unwanted' people from 
the territory of the state. Apart from this 
the non-existence of any specific refu- 
gee legislation has also contributed to 
the differential treatment of refugees 
from time to time. 

There seems to be a predominant 
opinion among the governments in the 
South Asianregion that the Convention 
of 1951 was drafted in a different politi- 
cal environment and that there is every 
need to review the Convention. The 
speech delivered by Ms. Arundathi 
Ghosh, India's permanent representa- 
tive to the U.N. at the EXCOM very 
clearly indicates the same.56 Although 
the states have reposed confidence in 
the UNHCR, they are hesitant, for one 
reason or the other, to ratify the Conven- 
tionor theProtocolrelating to the Status 
of Refugees. However, such areview, if 
and when takenup should concentrate 
on specific spheres like evolving more 
meaningful burden sharing, specific 
durable solutions, more meaningful in- 
ternational obligations, and account- 
ability of refugee producing states if 
they are primarily responsible for send- 
ing the refugees to other states within 
the existing framework. This review is 
to be undertaken not for having wider 
acceptance but for making the instru- 
ment as well as institution created there- 
under to be more meaningful and 
effective. Proposals to make UNHCR a 
permanent specialised agency should 
also be pursued. 

Although the provisions of the re- 
spective constitutions are invoked in 
an attempt to protect the refugees and 

their rights, that may not provide a com- 
plete framework. Unless there is inter- 
national pressure coupled with public 
opinion in these states, getting the nec- 
essary legal framework is a difficult 
proposition. At the same time, it is also 
not necessary to have alegal framework 
to extend protection to the refugees. The 
South Asian countries have proved that 
by accommodating a large number of 
refugees. In this context, developing a 
legal framework for the protection of 
refugees by the states may have very 
little effect. Yet, the arbitrariness 
present in treating different groups dif- 
ferently can be prevented only if a law 
relating to refugees is present in these 
countries. 

The initiative taken by the Eminent 
Persons Group from Bangladesh, In- 
dia, Nepal, Pakistan and Sri Lanka in 
developing a draft regional declaration 
as well as a Model National Law relat- 
ing to the refugees is to be appreciated. 
The former Chief Justice ofIndia, Justice 
P.N.Bhagwati, has recently presented 
the revised draft to the Ministry of Law 
and Justice in India for considera- 
t i ~ n . ~ '  This must be taken to logical con- 
clusions with the efforts taken by 
UNHCR and other international bod- 
ies. The efforts taken by Asian-African 
legal Consultative Committee 
(AALCC), both in the areas of human 
rights and refugees should also be pro- 
jected effectively to achieve this end. 
The other existing regional forum, 
South Asian Association for Regional 
Co-operation could also be the platform 
to project this view. In getting the re- 
gional declaration accepted by all the 
states. Already the efforts taken by 
SAARC LAW in this regard needs to be 
pursued. Efforts taken by other institu- 
tions, NGOs and bodies like LAW ASIA 
should be relied upon to achieve the 
desired objective. 

The present trend in favour of 
globalisation and economic liberaliss- 
tion can be effectively utilised by adopt- 
ing a two dimensional approach. In the 
first place, international efforts should 
be concentrated on genuine develop- 
ment programmes including institu- 
tional and human resource capacity 
building. In the second place, such in- 

ternational efforts should focus on fa- 
cilitating the legal framework and insti- 
tutions to be established for the 
protection of human rights. This could 
address both the economic policies and 
social policies of these countries that 
would go a long way in preventing out- 
ward flows as well as tolerance towards 
inward flows of refugees. This would 
also facilitate new approaches to refu- 
gee protection in the South Asian con- 
text. This approach can also contribute 
both to the regional and global opinion 
on contentious issues that could be ef- 
fectivelyused against the states that vio- 
late the internationally accepted norms. 
Taken together, there is an excellent and 
conducive atmosphere in the South 
Asian region more than ever before for 
evolving a legal framework in the protec- 
tionof the refugees. 

The Comparison 

Against this backdrop, comparing two 
incomparables is a difficult task. How- 
ever, within the framework provided, a 
general observation comparing the 
Northern perspective with that of the 
Southern perspective can be attempted. 

Some of the important distinctions 
between the Northern approach and 
Southern approach to the refugee prob- 
lem would include the following. In the 
first place, mention must be made to the 
determination process. While the devel- 
oped countries engage in individual 
determination by and large, the coun- 
tries in South Asia engage in the group 
determination of refugees. In this proc- 
ess of determination, the developed 
countries have established a variety of 
administrative, quasi-judicial and ap- 
pellate mechanisms while the countries 
in South Asia have not. The developed 
countries have enacted appropriate do- 
mestic legislation to give effect to the 
international obligations they have un- 
dertaken under the 1951 Refugee Con- 
vention and/or the 1967 Protocol, while 
there is no such legal framework in the 
South Asian countries. While the South 
Asian countries rely very heavily on the 
bilateral approach to resolve refugee 
crises, there is no such reliance placed 
on it by the developed countries. Again 
the South Asian countries have at- 



tempted to resolve the problems of 'state- 
lessness' by accommodating large num- 
bers of people of their origin and by 
providing citizenship to them. The 
emergence of joint responsibility in this 
regard can also be seen in that process of 
resolving the issues arising out of popu- 
lation movements. The willingness on 
the part of India in according citizen- 
ship to 338,000 stateless persons from 
Sri Lanka and the efforts of the Sri 
Lankan Government to accommodate 
the rest of them is to be appreciated. The 
developed countries in resolving some 
of the refugee problems have also taken 
up such joint responsibility. Thou- 
sands of refugees from Burma, as indi- 
cated earlier, have also been assimilated 
in India without allowing them to create 
a refugee problem elsewhere. As far as 
the rights and liberties of the refugees 
are concerned, there seems to be a wide 
gap between these two schemes. The de- 
veloped countries have provided a 
number of rights and liberties as well as 
extended anumber of welfare measures 
when compared to the countries in 
South Asia. 

When the systems present in these 
two groups of states, one can also iden- 
tify certain similarities. Both the 
schemes permit the judiciary to resolve 
certain specific questions of law arising 
out of their determination, removal or in 
safeguarding their rights and liberties. 
There seems to be an active role placed 
by the human rights institutions, di- 
rectly or indirectly, in both groups of 
countries. An increased number of 
NGOs are taking keen interest in the 
protection of refugees. Finally, there is 
an ever increasing awareness arising 
out of the 'HumanRights' concept that 
contribute to better protection of refu- 
gees throughbut the world today. 

To conclude, it maybe observed that 
the purpose or the object of such a com- 
parison is not to find out who is doing 
the bestinprotectionofrefugees. On the 
contrary, keeping the huge population, 
conditions of poverty, illiteracy and the 
like in the developingcountries, the de- 
veloped countries have a definite posi- 
tive role to play. Apart from the funding 
for development extended to the devel- 
oping countries, a constant effort to edu- 

cate the people as well as training of of- 
ficials in these countries in the areas of 
human rights, assisting them in setting 
up institutions and training of the judges 
at all levels would go a long way in the 
protection of human rights of every indi- 
vidual in this world. The primary task 
for the developed countries would be to 
assist the developing countries to estab- 
lish the appropriate legal framework in 
the protection of the refugees. To sustain 
this effort, an attempt must also be made 
to establish the necessary links at two 
different levels, with the academic insti- 
tutions of higher learning in these coun- 
tries for a constant and ongoing 
interaction with those institutions. Net- 
working of educational institutions 
within these developing countries in the 
first place and then linking them with 
the institutions in the developed coun- 
tries would certainly enhance the pace 
of establishing a human rights culture in 
the developing countries in South Asia. 
Reliance on a comparative analysis cou- 
pled with the perspective on human 
rights and refugee protection would cer- 
tainly promote best practices inboth the 
Northern and Southern countries in the 
years to come.. 
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The Temporary Safe Haven- An Australian Perspective 

Abstract 

Australia's decision to provide tempo- 
rary safe haven protection to 4000 
Kosovars in response to the UNHCR 
request for assistance in their humani- 
tarian evacuation from refugee camps 
in surrounding countries, required 
quick action by the government to pro- 
vide for an unprecedented legislative 
and service delivery framework. This 
paper looks at the notion of temporary 
protection, both in international and 
specifically Australian context, before 
describing and assessing the legislative 
and service delivery mechanisms that 
facilitated Australia's response. This 
paper concludes that the risk of selec- 
tive intepretationof the legislation and 
the denial of democratic rights to the 
subjects of legislation, and the less than 
adequate service delivery to the 
Kosovars, and the arguable breach of its 
international obligations, suggests that 
Australia will have to think twice before 
engaging in such a mechanism in the 
future. 

La d6cision del'Austmlied'o~rlaprotec- 
tion d'un havre temporaire de s6curit6 a 
4 000kosovmendpnsehI'appel du HCR 
d1aideraleur6vacuation humanitah de 
camps de r6figi6s situ6s dans despays 
avoisinants, arequis unedaction mpidede 
lapartdugouvernementpourmettre en 
place un cadrel6gislatifetdeprestation de 
service sanspA6dent. Cet article examine 
la notion depmtedion tempomire, Blafois 
dans u n  contexte international et 
sp&jfiquementaustmlien, avantdedhire 
et d'&aluerlesm6canisrnesl6gislatifiet de 
predation de service qui ont facilit6 la 
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Introduction 

The NATO bombing of Yugoslavia from 
24 March 1999 triggeredamass exodus 
of refugees from Kosovo. In response to 
a request by the UNHCR, Australia 
agreed to accept 4000 refugees on a tem- 
porarybasis. The decision to accept the 
Kosovars required quick action by the 
government to provide for a legislative 
and service delivery framework, un- 
precedentedin Australian history. This 
paper looks at the notion of temporary 
protection, both in an international and 
specifically Australian context, before 
describing and assessing Australia's 
response to the Kosovar crisis. 

The International Experience Of 
Temporary Protection 

Article 1(A)2 of the 1951 Convention 
Relating to the Status of Refugees de- 
fines a refugee as a person who, owing 
to a "well founded fear of persecution 
for reasons of race, religion, nationality, 
membership of a particular social group 
or political opinion, is outside the coun- 
try of his nationality and is unable, or 
owing to such fear is unwilling to avail 
himself of protection of that country; or 
who, not having anationality and being 
outside the country of his former ha- 
bitual residence, is unable, or owing to 
such fear, is unwilling to return to it." 

In accordance with this definition, 
the Convention only provides a right to 
seek asylum, not a right to be granted 
asylum. However Article 33(1) of the 
Convention provides for the right of 

non-refoulement, which expressly pro- 
hibits the receiving state from expelling 
or returning a refugee to the frontier of 
territories where his or her life or free- 
dom would be threatened, on the basis 
of race, religion, nationality, member- 
ship of a particular group or political 
opinion. Thus although a refugee is not 
guaranteed permanent entry into a 
country of asylum, that country is pro- 
hibited from returning the asylum 
seeker to a state where his or her life 
would be in danger. 

This principle of non-refoulement is 
one of the central notions of refugee law, 
and one that State signatories to the 
Convention are bound to abide by. How- 
ever, the practical realities of increased 
numbers of refugees and the continuing 
anti-refugee sentiment at a domestic 
level in many countries, have forced 
governments to try and compromise 
between the needs of their constituents 
and their international obligations. One 
of these compromises has been the de- 
velopment of the notion of temporary 
refuge. 

Temporary refuge might be summa- 
rised as emergency admission on a pro- 
visional basis, solely with the aim of 
providing a safe haven, without com- 
mitment concerning permanent or long- 
term refuge in a country of refuge.' In 
simplest terms, temporary refuge means 
a prohibition on forced repatriation so 
long as conditions in the country of ori- 
gin remain unsafe. 

Within this context, protection is 
linked with the persistence ofthe causes 
of protection. The Convention reflects 
the temporary nature of refugee status 
in the cessation clauses of article lC, 
especially paragraph 5.2 The concept of 
temporary refuge, thus stands as the 
linkbetween the peremptory, normative 
aspects of non-refoulement and the con- 
tinuing discretionaryaspect of a State's 
rights in a matter of asylum as a perma- 
nent solution, and in the treatment to be 
accorded to those admitted.3 
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The first granting of temporary ref- 
uge was granted in 1936 when France 
and Britain provided safe haven to per- 
sons fleeing the Spanish Civil War, for 
the duration of the conflict. Further his- 
torical examples include the temporary 
asylum offered for approximately nine 
months in November 1956 by Austria 
andYugoslavia to 200,000 persons flee- 
ing the unsuccessful uprising in Hun- 
g ~ . ~  In 1968 Austria again offered a 
similar type of temporary asylum to 
people fleeing the Soviet invasion of 
Czechoslovakia. 

The conceptualisation of the term 
however, came about only in the 1970s 
with the Vietnamese Boat People Crisis. 
The first mention in official documents 
comes in Conclusion 15 of the UNHCR 
Executive Committee in 1979, which 
was concerned with the reception of the 
Boat People incoastal States5 The Ex- 
ecutive Committee stressed the humani- 
tarian obligation of coastal states "to 
allow vessels in distress to seek haven 
in their waters and to grant them asy- 
lum, or at least temporary refuge", to 
protect those on boardseeking it.6 Simi- 
larly, it noted that incases of "large scale 
influx, persons seeking asylum should 
always receive at least temporary ref- 
uge" and that states "faced with a large 
scale influx should as necessary and at 
the request of the state concerned, re- 
ceive immediate assistance from other 
states in accordance with the principle 
of equitable burden  har ring."^ 

At its 31"sessionin 1980, theExecu- 
tivecommittee affirmed the need for the 
"humanitarian legal principle of non- 
refoulement to be scrupulously ob- 
servedin all situations of large influx". 
At this point, the Executive Committee 
stressed the exceptional character of 
temporary refuge, and recognised that 
temporary refuge needed defining and 
further e~amining.~ In 1981 the Com- 
mittee adopted the substantive contents 
of temporary refuge, stressing in par- 
ticular the need for states of first refuge 
in situations of mass influx to grant 
admissions to their territory, preferably 
onapermanent, but at least ona tempo- 
rary baskg T,he High Commissioner 
further noted that there has been a "clear 
recognition that persons to whom only 

temporary asylum can be granted 
should be treated according to basic 
minimum standards."1° The High 
Commissioner in 1985 identified tem- 
porary refuge as being encompassed 
within the "universally recognised" 
principle of non-refoulement." 

The language of temporary protec- 
tion re-emerged recently in response to 
the crisis in the former Yugoslavia. As 
part of the "comprehensive response" 
temporary refuge was considered a 
"flexible and pragmatic means of af- 
for- needed protection to large num- 
bers of people fleeing human rights 
abuses and armedconflict ... who might 
have otherwise overwhelmed asylum 
procedures."12 A 1992 statement by 
UNHCR put its position as being that 
"persons fleeing from the former Yugo- 
slavia who are in need of international 
protectionshould be able to receive it on 
a temporary basis."13 

Despite this, the Executive Commit- 
tee of the UNHCR has so far stopped 
short of expressly endorsing the institu- 
tion of temporaryrefuge. This is aresult 
of a mixture of terminological squabbles 
and concerns that the formalisation of 
State practice in granting temporary, 
rather than permanent refuge "might be 
counter productive in 'legitimising' at- 
titudes of lesser, rather than greater ef- 
fort on the part of States in the provision 
of protection to persons in need." l4 

The common practice of temporary 
refuge, has in fact, led some commenta- 
tors to call the notion of temporaryref- 
uge a customary norm of international 
law, despite the absence of official en- 
dorsement by the UNHCR. Such law 
commonly fills gaps created where ac- 
tual situations diverge from what is cov- 
ered by existing treaties. It has been 
argued that the development of the no- 
tion of temporary refuge typifies this 
phenomenon of norm creation, and is in 
fact an acceptable practice.15 

Temporary protection thus serves 
three purposes: Firstly, administrative 
and economic resources are saved 
through the absence of a full asylum 
procedure assessing the individual 
claims, by applying a prima facie group 
determination. Secondly, politically, it 
becomes easier to return the refugee if 

the situation in the country of origin 
changes. In this way, a signal is sent to 
the refugee that their stay in the host 
country is temporary. Lastly, a signal 
is sent to the public at large that this 
refugee situation is purely a matter of 
protection with no element of volun- 
tary migration.16 

Australia's Experience Of 
Temporary Refuge 

Australia acceded to the Refugee Con- 
vention on 22 January 1954 and the 
1967 Protocol on 13 December 1973. 
The terms of the Convention and Pro- 
tocol are incorporated by reference into 
Australian law by section 36 of the Mi- 
gration Act (1958) which provides for 
a class of protection visas and applies 
the Convention definition of refugee to 
such status determination. The Aus- 
tralian government, like many others, 
has determined that in certain cases, 
temporary refuge, (usually imple- 
mented by the creation of additional 
classes of temporary visa) is the best 
means of simultaneously fulfilling its 
international obligations and appeas- 
ing an increasingly disconcerted pub- 
lic. 

Over the years, Australia has seen a 
number of temporary visas granted to 
people already in Australia who, were 
unable to return to their home coun- 
tries, such as Iraq, Lebanon and Sri 
Lanka. Then, as a result of the tragic 
events in Tienanmen Square in 1989, 
four-year temporary visas were 
granted tothe affectedChinese in Aus- 
tralia at the time, with these later being 
converted to permanent visas. In each 
of the above cases, the granting of the 
visas served many practical purposes, 
including the desire to regularise the 
status of people whose return would 
be difficult and to reduce pressure on 
refugee status determination proce- 
dures.'' However, it was not until the 
events in the former Yugoslavia and 
thenKosovo that the notionof tempo- 
rary refuge gained prominence again, 
and resulted in the development, im- 
plementation and execution of a new 
legislative framework for temporary 
protedion. 

18 Refuge, Vol. 19, No2 (January 2001) 



The Legislative Framework 

The creation of a temporary protection 
visa for the Kosovars tookthe concept of 
temporary protection to a new Austral- 
ian league. It differed from all previous 
applications in many fundamental 
ways. This was the first time that such 
visas were granted to people outside 
Australia; the Australian Government 
arranged and funded their travel to 
Australia; and all basic needs were pro- 
vided for while residing in the Safe 
Haven sites. This section of the paper 
seeks to provide an overview of the 
Australian legislative framework cre- 
ated in response to the Kosovar crisis, 
while the following section provides an 
evaluation of the legislation in the con- 
text of Australia's international obliga- 
tions. 

The Migration Legislation Amend- 
ment (Temporary Safe Visas) Act 1999 
(Commonwealth) ("the Act") provided 
this new legislative framework. The leg- 
islation created a new subdivision of 
the Migration Act 1958 (Common- 
wealth), introducing into it far reaching 
provisions which have been criticised 
for limiting the rights of those granted 
protection. Notably, the Actwas passed 
unanimously, with the support of the 
Labor Party, the Democrats and Greens 
as well as independent Senators 
Harradine and Coulston. In fact, one of 
the pre-conditions of entry for the 
Kosovars was that Parliamentary oppo- 
sition parties agreed to the passage of 
retrospective legislation to formalise 
theselirnitati~ns.'~ Section 4 of the Act 
therefore states that an application 
made before the commencement of the 
Act "ceases to be valid" on the Act's 
commencement, "despite any provi- 
sion of the Migration Act or any other 
law." In order to "avoid doubt", section 
4 states that this rule applies even if the 
application is the subject of a review or 
appeal to "areview officer, body, tribu- 
nal or court ." 

Under the Act, the Minister has a 
wide discretion to, by notice in the Ga- 
zette, extend or shorten the period of a 
safe haven visa. A visa may be short- 
ened if "in the Minister's opinion, tem- 
porary safe haven in Australia is no 

longer necessary for the holder of avisa 
because of changes of a fundamental, 
durable and stable nature in the country 
concerned." However, in this case, the 
Minister also has a power, which must 
be exercised personally, to exempt safe 
haven visa holders from removal, "if the 
Minister thinks it is in the public inter- 
est". 

There are also provisions that render 
invalid any application for a different 
class of visa after the enactment of the 
Act. Section 91K provides that if the 
holder of a safe haven visa applies, or 
purports to apply for avisa other than a 
temporary safe haven visa, then "that 
application is not a valid application". 
The Australian government claimed 
that such an approach ensured that 
Australiacouldmeet its commitment to 
provide temporary safe haven and also 
effectively maintain the integrity of 
Australia's migration and humanitar- 
ianprogra~nmes.'~ Section 91H that ex- 
plains that "the Parliament considers 
that a non-citizen who holds a tempo- 
rary safe haven visa, or who has not left 
Australia since ceasing to hold such a 
visa, shouldnot be allowed to apply for 
a visa other than a temporary safe haven 
visa." 

Assessment of Australia's 
Treatment 

Australia's treatment of the Kosovar 
refugees was surrounded by contro- 
versy from the outset. The Howard gov- 
ernment had initially ruled out taking 
any Kosovars at all. However, this 
stance was dramatically reversed when 
Cabinet met on 6 April and formally 
decided to admit 4000 refugees in re- 
sponse to arequest from the UNHCR. In 
real terms, the announcement came af- 
ter the US unveiled plans to place 
Kosovar refugees on the US naval base 
in Cuba and urged its NATO partners to 
make similar provisions. Just four days 
later, the Howardgovernment froze its 
offer to take4000 people, whenNATO's 
Europeanmembers objected to the US 
inspired airlift scheme, fearful that it 
would strengthen the hand of the 
Milosevic government in Yugoslavia. 
Finally, three weeks later on 1 May, the 
Australiangovernment re-activated the 

offer, again following an overnight re- 
quest from the UNHCR. 20 

There has been much speculation as 
to whether Australia properly fulfilled 
its international obligations with the 
enactment and implementation of the 
new Act. Article 34 of the Convention 
provides that states shall facilitate the 
naturalisation of refugees. This sug- 
gests that states have an obligation to 
look for a durable solution for refugees, 
which may include settlement of refu- 
gees within their territorie~.~~ The Aus- 
tralian legislation however, seemed to 
be motivated by a desire to discourage 
the Kosovars from seeking to remain in 
Australia. The inability of people 
granted temporary protection to apply 
for permanent protection, and the "in- 
validation" of any applications made 
priortothe enactment of the legislation, 
suggests that the Australian govern- 
ment acted in breach of its international 
obligations in this respect. 

The fact that the legislation prohib- 
ited the application by the safe haven 
visa holders, for a different visa, includ- 
ing a protection visa which would pro- 
vide them with permanent status, was 
subject to much criticism. A statement 
by UNHCR's Director of the Division of 

- International Protection in reference to 
Australia's Safe Haven legislation, re- 
inforced these criticisms: 

At law, the Convention cannot be 
made unavailable for persons for 
whomit was intended, even while its 
application can be delayed. Put an- 
other way, temporary protection 
arrangements should be applied 
without prejudice to the grant of refu- 
gee status to be entitled, where it is 
necessary to ensure protection 
against continued threat.2z 

Further, the addition of section 5OOAto 
the Migration Act was seen as under- 
mining Australia's humanitarian com- 
mitment. This section empowered the 
Minister torefuse or cancela temporary 
safe haven visa, and to exempt such 
decisions from the requirements of pro- 
cedural fairness and other grounds for 
legal challenge. This arguably breaches 
Article 16 of the Convention, which 
states that refugees shall have access to 
the courts. There are vague and sweep- 
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ing provisions in the legislation, which 
entitle the Minister to refuse or cancel 
visas on grounds such as: bad charac- 
ter, criminal conduct, having an asso- 
ciation with other suspected of criminal 
conduct, harassment, intimidation, 
molestation or stalking, vilifying others 
or inciting discord, representing a "dan- 
ger to the Australian community." 
Thus, these safe haven visas could be 
denied or cancelled on grounds of "na- 
tional security" and "prejudice to Aus- 
tralia's international relations". The 
Minister only has to be of the opinion 
that "there is significant risk" of detri- 
mental conduct. That is, no actual mis- 
conduct needs to take place. This raises 
the danger of therefugees' interests be- 
ing subordinated to the Australian gov- 
ernment's relations to the foreign 
countries.23 

Moreover, the rules of natural justice 
are excluded from the Act. In making his 
decisions, the Minister "does not have a 
duty to consider" whether to exercise 
any power, whether requested to do so 
by the non-citizen or any other person 
"or in any other circumstances". Al- 
though the Minister must notify the 
applicant of any decision relating to his 
or her status, failure to do so does not 
affect thevalidity of the decision. Refus- 
als and cancellations automatically 
apply to applicant's immediate family 
members, even if the latter are not noti- 
fied of the decision. These measures 
seem designed to prevent applicant's 
children, including any children newly 
born in Australia from acquiring any 
rights to stay.24 Further, a decision to 
refuse to grant, or to cancel a temporary 
safe haven visa is not a "reviewable 
decision"- there is no right of appeal to 
the Refugee Review Tribunal, Migra- 
tion Review Tribunal or the Federal 
Court. 

In fact, Ms Graydon a member of the 
Legal and Constitutional References 
Committee that considered the legisla- 
tion, expressed her doubts about these 
provisions: 

We are concerned at the notion of 
temporary asylum here in Australia. 
We are concerned that to accept a safe 
haven visa people forfeit in the proc- 
ess many of their rights in terms of 

that visa being covered by rule of 
law. We are concerned that it may be 
a precedent that leads to changes in 
the way asylum processes happen 
here in Australia. We are concerned 
that it may well constitute a breach of 
international obligations under the 
Refugee Convention and the Univer- 
sal Declaration of Human Rights. All 
of those concerns remain well in- 
tactz5 

However, it was not just the govern- 
ment's legislative framework that was 
subject to criticism. The treatment of the 
Kosovars, during the period of their 
stay, in terms of the standard of accom- 
modation provided, the quality of serv- 
ice delivery, as well the various 
prohibitions on work rights and medi- 
cal attention has also been criticised as 
breaching the spirit (if not the word) of 
the Convention. 

Article 7 of the Convention states that 
refugees should be accorded at least the 
same treatment as is accorded aliens 
generally. Article 17 of the Convention 
provides that states shall accord to refu- 
gees lawfully within their country the 
most favourable treatment accorded to 
nationals of the country in relation to 
the right to work. Chapter IVmakes simi- 
lar provisions regarding housingz6 , 
public educationz7 and social secu- 
rity2" 

The "safe haven" sites chosen for the 
refugees - disused and semi-used mili- 
tary barracks, usually in remote loca- 
tions, was insensitive and clearly did 
not constitute the same treatment as is 
accorded aliens generally. Sending 
traumatised victims of war to military 
bases, isolated from the Albanian com- 
munities provoked criticism from the 
Ethnic Community Council of NSW 
and the Australian-Albanian Associa- 
tion. 29 The poor conditions at one site - 
the Singletonmilitarybase, 230 kilome- 
tres north of Sydney, led three busloads 
ofrefugees torefuse todisembark on 14 
June. They objected tothe lack of toilet 
and bathroom facilities, inadequate 
heating and protection from the 
weather, and the absence of privacy for 
family groups.30 

Further, none of the Kosovars was 
entitled to Medicare benefits, or any 
social security. The government empha- 

sised that the provision of clothes, 
meals, health care, counselling and 
schooling was confined to the bar- 
racks. Those who wanted to live inde- 
pendently only received $20 per week 
for living expenses per adult, plus $5 a 
child (this was increased to $27 and 
$10 respectively on 1 June 1999). On 30 
June, theMinister announced that the 
refugees could only work a maximum 
of 20 hours per week, but would then 
lose their allowances. 

Moreover, the manner in which the 
Kosovars were returned to Kosovo con- 
stitutedafailure by the Australiangov- 
ernment to abide by its international 
obligations. In July 1999, the UNHCR 
assessedthe situation in Kosovo as be- 
ing secure enough for most of the 
Kosovar evacuees to return home. 
Having regard for the extra difficulties 
likely to be encountered by people re- 
turning to the Kosovar winter, the Gov- 
ernment made available a winter 
reconstruction allowance of $3000 per 
adult and $500 for each child under 18 
for those who returned to Kosovo be- 
tween 31 August and 30 October 
1999.~' On 18 October 1999, the Minis- 
ter told the House of Representatives 
that he would extend the deadline to 
November 30, but "if people remain in 
Australia after their visas have ex- 
pired, there is an obligation upon my 
Department to detain them and to re- 
move them from Au~t ra l i a . "~~  

This policy breaches the 
refoulement principle enshrined in 
Article 33 of the Convention. Despite 
the government's rhetoric and pur- 
ported evidence to support the return 
of the Kosovars, welfare groups and 
non-government organisations claim. 
ed that many Kosovars would be 
placed at riskif returned. Those at risk 
included: ethnic minorities and peo 
ple from mixed marriages; draft agc 
males who could have been consid. 
ered to have evaded KLA conscription 
people who could be perceived as hav, 
ing supported the Serb regime; femalc 
headed households without male sup 
port; people from areas in which ethnic 
Albanians are a minority, including 
southern Serbia; and victims of ex. 
treme violence.33 
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Despite this, return was justified by 
the Minister on the basis of the under- 
takings of the Kosovars who said they 
would return. However, these under- 
takings were signed at a time that the 
NATO offensive was still underway 
and there was no clarity about the future 
shape of Kosovo nor about any potential 
risks upon return. Irrespective of this, 
the Minister and Department insisted 
on the Kosovars return. By the begin- 
ning of April, there were 498 Kosovars 
left in Australia. ImmigrationMinister 
Ruddcokextended further protection to 
130 Kosovars, mainly for medical rea- 
sons. He also found that 110 could ap- 
ply for protection visas and two for 
partner visas on the basis of having a 
partner in A ~ s t r a l i a . ~ ~  The remaining 
259 were returned to Kosovo in mid 

International Comparison 

UNHCRmade its request for assistance 
to 30 countries around the world, each 
with various ties to the Kosovar refu- 
gees. It is interesting to compare the ex- 
perience of the Kosovars in Australia 
with other Western countries. Of the 
7300 Kosovars evacuated to Canada, 
either under the Humanitarian Evacu- 
ation Program or the Family Reunifi- 
cation Program, over 5000 remained 
and became eligible for residency sta- 
t ~ . ~ ~  Approximately one in three of the 
14,300 Kosoyars who came to theunited 
States returned home under theUS gov- 
ernment's funded return program, 
while the rest remain.37 In contrast to 
the generous US and Canadian experi- 
ence, Germany's treatment of the 
Kosovars has been less than favourable. 
Most of the 170,000 Kosovar refugees 
remaining in Germany and who refused 
aUS$1000 incentive toreturn, have ap- 
pealed against the expulsion decision 
made against them.38 However, the 
German government still insists on hav- 
ing them all returned by the end of the 
year. In Switzerland, around 30,000 
Kosovar refugees were affected by the 
deadline of 31 May 2000 to leave. Nearly 
19,000 accepted financial incentives to 
return home by the end of last year. Of 
the more than 4,000 refugees who 
signed up for a second phase of the vol- 

untary program, around 1,600 have so 
far gone back as of April this year. 39 
Some 10,500 remaining in Switzerland 
will be forced to return in the latter half 
of 2000. 

The various responses to the Kosovar 
crisis indicates the extent to which inter- 
national burden sharing and co-ordi- 
nation is limited by domestic 
requirements and public opinion. The 
European Council on Refugee and Ex- 
iles, the peak non-government organi- 
sation in Europe, has recently 
developed a complimentary policy in 
temporary protection. The main points 
of their policy include the notion that 
temporary protection represents a rea- 
sonable administrative policy only in 
an emergency situation where indi- 
vidual refugee status is not immediately 
practicable and where temporary pro- 
tectionwill ensure admission to the ter- 
ritory. Further, it should not be applied 
inanywaythat erodes existingforms of 
protection, such as theconvention. The 
rights afforded should include, as a 
minimum, the right to family unity, edu- 
cation, social assistance to cover basic 
needs health care, engagement in gain- 
ful employment, identity documents as 
well as explanation to both refugees and 
citizens of the host state of how these 
rights might be exercised. 40 

Conclusion 

There is no question that it is difficult to 
create a policy which simultaneously 
allows thosegranted temporaryprotec- 
tion to live a fruitful life in the country of 
asylum, and which keeps the indi- 
vidual asylum seeker's mind open to the 
possibility of returning home. Austral- 
ia's experience with the Kosovar refu- 
gees was problematic in a number of 
regards and arguably breached its inter- 
national obligations. The questionable 
nature of Australia's actions poten- 
tially places the concept of temporary 
protection in international disrepute. 
There is now a question of whether 
Australians would be willing to act in 
this manner upon UNHCR's request in 
the future, and whether the Australian 
public would support temporary pro- 
tection as enshrined inthe Act, given the 
scope for selective interpretation and 

the denial of democratic rights that it 
provides for. 
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Refugees with Disabilities: A Human Rights Perspective 

Abstract 
This paper will provide a preliminary 
survey of the evolution and positioning 
of disabilityrights as humanrights and 
the discrepancy between Canadian re- 
settlement policies with regard torefu- 
gees and Canada's rhetoric with regard 
topersons with disabilities. Some of the 
activities of the disability rights move- 
ments are outlined and significant 
achievements at the international level 
through the United Nations are exam- 
ined. Similar to the women's human 
rights movement, disability rights are 
also emerging from the margins to- 
wards the mainstream of human rights 
discourse. Canada's legislation and 
policies towards persons with disabili- 
ties have mirrored these developments 
in providing protection. However, for 
refugees with disabilities the benefits 
seem minimal. In fact, while proclaim- 
ingtherhetoric of disabilityrights to its 
own citizens, Canada has implemented 
policies which are discriminatory to- 
wards refugees with disabilities. Cana- 
da's overseas resettlement selection 
criteria is at odds with its domestic and 
international positions regarding the 
human rights of persons with disabili- 
ties. 

Cetaxticledonnem un apenppMiminaire 
desdive~~mowementsqur~~tentp~~les 
droitsdeshandicapds, l'6volution des obits 
deshancii~~@aomme~isdel'homeet 
la divergence qui existe entrela poliiique 
canadienneenmatiB~d'&lissementdes 
~6etlarhkton'queduCanadaen cequi 
concerne les personnes handicapdes. 
aelques-unesd~activi~sdumowement 
pourlesdroi&deshandica@s~ontmisesen 

Lina Anai, who lives with a disability, is 
completingher W i n  Women 's Studies at Yo& 
University. Her research interests include 
gender and genocide, genderpersecution, 
refigeeissues, anddisabilityrights. 

Lina Anani 

ex~eetdesddsationsimprtantesau 
niveau international a tmvemles Nations 
Unies sont examindes. Tout comme le 
mouvement des femmespourles droits 
humains, la question des droits des 
handicap& kmexge aussidelaphiphkrie 
pour&eint@&au dismursdominantdes 
~itsdel'homme,Enmati&edepmtech'on, 
la lkgislation etla politique canadiennes 
emlespersonneshandica~ont~~ 
cesd6veloppements. Cependant,purles 
&fugiks handicaps lesgains semblent 
infimes. En fait, tout en proclamant bien 
hautpurlek$cedesespmp~scitoyem 
la rhkton'quesurlesdmits deshandica@s, 
1eCanadaamisenoemdespfitiquesqui 
sont discriminatoims enverslesr6fugiBs 
handicap&. LescritBres utilisks outremer 
parleCanadapourlad1~'ondeaan~dats 
al't5tablissementsonten con tmdiction avec 
sesp'tiomdom&'qesetinternationales 
surles droits del'homme des personnes 
ban- 

Introduction 

There is a new group on the rights hori- 
zon, the disability rights movement. 
The disability rights movement has 
been active at both the domestic and 
international levels, culminating in sig- 
nificant achievements at the interna- 
tional level through the United Nations 
(UN). Inmuch the same way that wom- 
en's human rights emerged from the 
margins and moved into the main- 
stream of human rights discourse, so 
too are the rights of persons with dis- 
abilities. National legislation and inter- 
national instruments, principles and 
declarations are first steps towards the 
removal of attitudinal, physical, social 
and economic barriers which have his- 
torically excluded disabled persons 
from mainstream society. Canada's leg- 
islation and policies towards persons 
with disabilities have mirrored these 
developments in providing protection. 

However, for refugees with disabili- 
ties the protection is not so clear. For 

them, the benefitsseemminimal. In fact, 
while proclaiming the rhetoric of dis- 
ability rights to its own citizens, Canada 
has implemented policies which are 
discriminatory towards refugees with 
disabilities. This paper will provide a 
preliminary survey of the evolutionand 
positioning of disability rights as hu- 
man rights and the discrepancy be- 
tween Canadian resettlement policies 
with regard to refugees and Canada's 
rhetoric with regard to persons with 
disabilities. 

Disabled people are invisible and 
suffer from "apartheid" (Frankel 
1998:3). They are a challenge to the 
overriding ableism of the dominant 
group, whether in the North or in the 
South. According to the UN, there are 
over 500 million persons with disabili- 
ties worldwide (10% of the popula- 
tion). Approximately 66% of them live 
in the developing world. For those 
countries affected by landmines, this 
number can increase exponentially. 
Approximately80% of the disabled live 
in isolated rural areas where services 
are unavailable. In addition, 
attitudinal, social, physical and eco- 
nomic barriers result in the de facto 
segregation of much of this population. 
Many will live out their lives in isola- 
tion and poverty (United Nations 
2000b). 

Disability Rights Are Human 
Rights: Domestic Framework 

A very brief survey of some of the dis- 
ability rights organizations and their 
achievements in the U.S. and Canada 
reveal that significant changes have 
occurred. However, the survey also re- 
veals that these changes are the result 
of sustained lobbying by disability 
rights organizations. Achievements 
are wrested from often reluctant gov- 
ernments who view accessibility for 
disabled persons from a cost-benefit 
analysis. The result is a neurotic di- 
chotomy from governments with, on 
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the one hand, rhetoric and promises re- 
garding disability rights and, on the 
other hand, reluctant action. What 
clearly emerges is that disability rights 
activists explicitly view their struggle 
as a human rights issue. 

In the U.S., the first federal disability 
rights legislation was passed in 1968, 
mandating that all federal buildings 
and facilities be accessible to the disa- 
bled. During the 1970s, the first legal 
advocacy centre was formed at the Uni- 
versity of Notre Dame and the first leg- 
islation confronting discrimination 
against persons with disabilities was 
passed. Other victories in areas such as 
access to transportation, deinsti- 
tutionalization, education and employ- 
ment soon followed. However, the most 
sigmficant legislation is the Americans 
with Disabilities Act of 1990, contain- 
ing the most comprehensive disability 
legislation in history (Pelka 1997:348- 
359). 

In Canada, specifically Ontario, the 
Ontarians with Disabilities Act (ODA) 
Committee was formed to lobby for the 
passage of laws which would achieve a 
barrier-free society for persons with dis- 
abilities. Voluntary in nature, the ODA 
Committee is a broad-based coalitionof 
disability rights organizations and in- 
dividuals who have been instrumental 
in focusing attention on the lack of such 
legislation in Ontario and in lobbying 
the government to remedy the situation. 

In 1995, during the provincial elec- 
tion campaign, Conservative leader 
Mike Harris promised in writing to en- 
act an Ontarians with Disabilities Act 
(ODA) in his government's firstterm of 
office (Harris 1995:l). In 1996 and 1998, 
the Ontario Legislature unanimously 
passed two resolutions calling on the 
Harris government to enact an ODA and 
to work with the ODA Committee in the 
formulation of such legislation (Ontario 
Legislature 1996 and 1998a). The ODA, 
Bill 83, was finally introduced in the 
Ontario Legislature in 1998. 

Despite its purported intent to "im- 
prove the identification, removal and 
prevention of barriers faced by persons 
with disabilities" (Ontario Legislature 
1998b), the Act was severely criticized 
by the ODACommittee. One of the short- 

est bills in the Legislature's history 
(only three pages), the ODA's provi- 
sions applied only to the Ontario Gov- 
ernment, guaranteed no rights, 
provided no penalties and contained no 
time lines for the removal or prevention 
of barriers. In addition, it forbade the 
use of court proceedings to enforce its 
provisions. Finally, the ODA did not 
require governmental ministries to con- 
sult with disability rights groups, or 
anyone else, in the development of their 
respective plans of action (ODA Com- 
mittee 1998). Three and a half weeks 
after its introduction the bill was left to 
die on the table when the Ontario Legis- 
lature rose for the holidays (ODA Com- 
mittee 1999), leaving agap inlegislation 
which is still present. Since then, the 
Ontario Legislature, through a third 
unanimous resolution, has once more 
called upon the government to enact an 
ODA, to no avail (Ontario Legislature 
1999). 

At the national level, the DisAbled 
Women's Network (DAWN) was 
founded in Winnipeg, Manitoba in 
1987. Featuring chapters inmost of the 
provinces and in other countries as 
well, DAWN is the largest feminist 
cross-disability rights group in North 
America. DAWN has contributed to 
research into the areas of sexual and 
physical violence against women with 
disabilities. One of its most significant 
accomplishments was the publication 
of a manual on how to make women's 
shelters and rape crisis centers accessi- 
ble, one which has become an industry 
standard in both Canada and the U.S. 
(Pelka1997:105). 

Other disability rights organizations 
include the Canadian Disability Rights 
Council (CDRC), also based in Winni- 
peg. A national advocacy organization 
for the advancement of Canadians with 
disabilities, CDRC's work focused on 
disability rights and the law. It called 
for amendments to Canada's Immigra- 
tion Act which would end discrimina- 
tory policies and practices towards 
disabled persons seeking to come to 
Canada. The CDRC also undertook 
research and intervened in legal chal- 
lenges (CDRC 1982:12-16, i). However, 
having contributed significantly to 

these issues in the 1980s and early 
1990s, the CDRC has since dissolved. 

But other disability rights organiza- 
tions continue to advocate for the full 
participation in society of disabled per- 
sons. Formed in 1976, the Council of 
Canadians with Disabilities (CCD) is a 
national cross-disability advocacy or- 
ganization with many member groups. 
The CCD has been active in Constitu- 
tional debates, employment equity, 
transportation and education (CCD 
2000). Clearly viewing its mission 
within a human rights framework, the 
CCD has a Human Rights Committee 
which recently submitted a brief to 
amend the Canadian Human Rights 
Act to the Human Rights Act Review 
Panel. For more than 20 years the Cana- 
dian Human Rights Act has included 
disability yet CCD's analysis of the leg- 
islation concludes that the Act has 
failed to accomplish its goals since bar- 
riers continue to exist while new ones 
are created (CCD 1999). 

During this time period, a landmark 
development for disability rights oc- 
curred incanada. In 1982, the Consti- 
tution Act was passed, containing a 
package of reforms which included the 
Canadian Charter of Rights and 
Freedoms (the Charter). Initially, the 
disabled were not included in the draft 
version of the legislation and this exclu- 
sion was highlighted by the CCD. The 
inclusion of disability within the equal- 
ity provisions of the Charter was 
achieved through intense lobbying by 
disability rights organizations. Enter- 
ing into force three years later inorder to 
allow governments to align existing 
laws with its equality provisions, Sec- 
tion 15 of the Charter states: 

Every individual is equal before and 
under the law and has the right to the 
equal protection and equal benefit of 
the law without discrimination and, 
in particular, without discrimina- 
tion based on race, national or ethnic 
origin, colour, religion, sex, age or 
mental or physical disability [em- 
phasis added]. 

Section 15 has engendered a whole 
host of legal challenges from equalitj 
seeking groups, including the disabled 
community. Currently, in the absenceoj 
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the CDRC, Charter litigation is being 
carried out by the CCD. Interventions at 
the Supreme Court level have been initi- 
ated regarding issues such as assisted 
suicide (Rodriguez case), privacy 
(Conway case), accommodation 
(Bhinder case) and murder (the contro- 
versial Latimer case) (CCD 2000). Cur- 
rently, and sadly, the CCD is not 
undertaking research or advocacy in 
connection with refugee or immigration 
issues. 

International Framework 

At the international level, DisabledPeo- 
ples International (DPI), founded in 
1981 in Winnipeg, is aglobal network of 
approximately 110 cross-disabilityor- 
ganizations. Members of DPI include 
DAWN and CCD, with the latter partici- 
pating in the founding of the organiza- 
tion (CCD 2000). The network provides 
a disability rights perspective and has 
advisory status with the International 
Labor Organization (Pelka 1997:102- 
103; Driedger l989:94). In addition, DPI 
has consultative status with UNESCO, 
the UN Human Rights Sub-Commis- 
sion, and ECOSOC, with the latter en- 
compassing UN agencies such as 
UNICEF and UNHCR. Since 1981 DPI 
has made strong representations at the 
UN. A key issue which the network has 
promoted is disability definitions, spe- 
cifically the rejection of the medical defi- 
nition of disability and the promotionof 
the notion that physical and social bar- 
riers are the true disabling factors in the 
lives of disabled persons (Driedger 
1989:94-95). In close cooperation with 
the UN, they have achieved stunning 
success, despite occasional setbacks. 

The UN has clearly and squarely 
positioned disability rights within a 
human rights framework. Citing the UN 
Charter and the Universal Declaration 
of Human Rights as the fundamental 
and normative basis for the evolution of 
international norms and standards per- 
taining to persons with disabilities. In 
fact, the organization states that "in 
light of other relevant international 
norms, promotion of the human rights 
of persons with disabilities represents 
an integral part of the purposes of the 
Organisation"(UnitedNations 1999b). 

However, it is important to note that 
protection without enforcement is not 
enough. Reporting to the UN Human 
Rights Commission in 1998, the UN 
Special Rapporteur on Disability stated 
that "whenviewed through a disability 
perspective, there is little compliance 
with the Universal Declaration of Hu- 
manRights9' (Lindqvist 1998:3). 

Over 25 years ago, the General As- 
sembly adopted two international in- 
struments which specifically 
addressed persons with disabilities. 
The Declaration on the Rights of Men- 
tally RetardedPersons was adopted by 
the General Assembly in 1971 and the 
Declaration on the Rights of Disabled 
Persons was similarly adopted in 1974 
(United Nations 1999b). Both instru- 
ments were acceded to by Canada (CCD 
et all994). The Convention of the Rights 
of the Child is the first international 
treaty which specifically recognizes the 
rights of disabled children and en- 
shrines those rights within interna- 
tional law (UnitedNations 1999b). 

In 1976, the UN General Assembly 
proclaimed 1981 as the International 
Year of Disabled Persons, with the 
theme "Full Participation and Equal- 
ity". Mirroring the theme, a plan of ac- 
tion was called for which emphasized 
the equalization of opportunities, reha- 
bilitation and prevention. What 
emerged was the realization that social 
attitudes frame the image of persons 
with disabilities. Attitudinal barriers 
bar the realization of full participation 
in and equality within society for the 
disabled (United Nations 1999b). 

Originally intended for adoption in 
1981 duringthe International Year, the 
World Programme of Action Concern- 
ing Disabled Persons (WPA) faced its 
own challenges. The first draft of the 
WPA was prepared in 1980 andempha- 
sized medical rehabilitation, reinforc- 
ing the medical model of disability 
which views the disabled as passive 
recipients of care. The document was 
criticized by the individuals and organi- 
zations who would form DPI one year 
later. The Canadian chairperson of the 
newly formed DPI represented the in- 
fant organization as a member of the 
Canadian delegation on the WPA draft- 

ing committee, and was instrumental in 
convincing the committee to discard the 
draft WPA. The twenty-three country 
committee decided to re-draft the WPA, 
which was adopted by the UN General 
Assembly in 1982, one year behind 
schedule. 

The new document was based on the 
model of full participation of disabled 
persons and emphasized consultation 
with disability organizations (Driedger 
1989:98). It was also the first interna- 
tional instrument to address the ad- 
vancement of persons with disabilities 
within a development framework, with 
equality as a main goal (United Nations 
1999b). Paragraph 18 states that "the 
WPA is based on the principles of hu- 
man rights, full participation, self-de- 
termination, integration into society 
and equalization of opportunity, while 
the traditional model was based on seg- 
regation, institutionalization, and pro- 
fessional control" (cited in Driedger 
1989:98). Initially established to com- 
memorate the adoption of the WPA, 
December 3 is now observed annually 
by the UN as the International Day of 
Disabled Persons (United Nations 
1999a; 2000). Clearly, DPI influenced 
both the re-drafting and the acceptance 
of the WPA at the UN. 

As a means to further implement the 
WPA, the period 1983 to 1992 was de- 
clared by the General Assembly as the 
UN Decade of Disabled Persons. Dur- 
ingthemidpointoftheDecade, in 1987, 
DPI representatives, disenchanted with 
the low implementation rate of the WPA 
by many countries (many of whom had 
not even recognized the Decade of Disa- 
bledpersons), stormed the Third Com- 
mittee of the UN General Assembly. As 
the visitors gallery was physically inac- 
cessible, DPI members proceeded onto 
the floor of the meeting and, over a three 
day period, lobbied government repre- 
sentatives to adopt aresolution calling 
for greater recognition of the Decade. 
Such a resolution was adopted 
(Driedger l989:lOl-lO2). 

Outcomes of the Decade includedthe 
Tallinn Guidelines for Action on Hu- 
man Resources Development in the 
Field of Disability, which were adopted 
by the General Assembly in 1989. Pro- 
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duced by an interregional expert group, 
the Guidelines "provide a strategic 
framework for promoting participation, 
training and employment of persons 
with disabilities" (United Nations 
1999b). The Principles for the Protec- 
tion of Persons with Mental Illness for 
the Improvement of Mental Health Care 
were adopted by the General Assembly 
in 1991. The Principles outline and 
define the basic rights and freedoms of 
persons with mental disabilities at an 
international level (United Nations 
1999b). 

As an outcome of the Decade, the 
Standard Rules on the Equalization of 
Opportunities for Persons with Dis- 
abilities were adopted by the General 
Assembly in 1993. Containing 
twenty-two rules, they are intended to 
further equalization of opportunities 
by, for and with persons with disabili- 
ties. Although not legally binding, the 
StandardRules include targets, imple- 
mentation measures and monitoring 
mechanisms (United Nations 1999b). 
Again demonstrating leadership, 
Canada played a key role in the adop- 
tion of the Standard Rules (CCD et a1 
1994). 

Through resolution 48/99, which 
calls for a "society for all by the year 
2010," the General Assembly has cre- 
ated a time limit for the achievement of 
its goals with respect to persons with 
disabilities. To assist in the creation of 
an inclusive global society, the General 
Assembly endorsed in 1994 the Long 
term Strategy to Implement the World 
Programme of Action concerning Disa- 
bled Persons to the Year 2000 and Be- 
yond. Outlining actions, targets, 
timeframes and support measures for 
governments, the Strategy covers a fif- 
teen year period, 1995-2010 (United 
Nations 1999b). 

Other formats used to address the 
situation of persons with disabilities 
are international conferences organ- 
ized by t h e m .  In 1993, the WorldCon- 
ference on Human Rights adopted the 
Vienna Declaration and Programme of 
Action which contained a specific sec- 
tion on the rights of persons with dis- 
abilities. similarly, the International 
Conference on Population and Devel- 

opment, through it Programme of Ac- 
tion, addressed disability issues in its 
chapter on the family. TheCopenhagen 
Declaration on Social Development and 
Programme of Action of the World Sum- 
mit for Social Development recognized 
and addressed the social isolation and 
economic marginalization of persons 
with disabilities ineach of its three main 
chapters. 

Addressing physical barriers, the 
Conference on Human Settlements 
(Habitat II), through the Istanbul Decla- 
ration on Human Settlements and the 
Habitat Agenda, cited as an objective 
the design and implementation of ac- 
cessible standardsfor persons with dis- 
abilities. In 1995, the Fourth World 
Conference on Women, through the 
Beijing Declaration and Platform for 
Action, recognized the multiple barriers 
facedbywomenwith disabilitieswithin 
the areas of advancement and empow- 
erment (United Nations 1999b). Ironi- 
cally, the site of the NGO Forum of the 
latter conference was inaccessible to 
persons with disabilities, the program 
was not available in alternative format, 
and no sign language interpretation 
was provided (Boldt 1996). 

The WPA included a section on the 
human rights of disabled people. This 
stimulated the appointment of Mr. 
Leandro Despouy as the first UN Spe- 
cial Rapporteur on Disability. His 
study on human rights and disability 
sparked further activities including: a 
General Comment in 1994 by the Com- 
mitteeonEconomic, SocialandCultural 
Rights; increased attention to disabled 
children from the Committee on the 
Rights ofthe Child; attention to disabled 
women by the Commission on the Sta- 
tus of Women; and resolutions passed 
by the UNHuman Rights Committee on 
disability and human rights (Lindqvist 
1998:4). In 1994, Mr. Bengt Lindqvist, 
who is blind (and the former vice-chair- 
person of DPI), was designated by the 
Secretary-General as UN Special Rap- 
porteur on Disability of the Commission 
for Social Development. His duties in- 
clude monitoringthe implementation of 
the Standard Rules, maintaining a dia- 
logue with States andNGOs and work- 
ing closely with a Panel of Experts 

composed of representatives from inter- 
national disability NGOs (United Na- 
tions 2000a). 

As early as 1982, andas aresult of the 
WPA, the UN Human Rights Commis- 
sion was encouraged to consider viola- 
tions of human rights which caused 
mental and physical disabilities, with a 
view to "taking appropriate ameliora- 
tive action" (United Nations 1982:9). 
Since 1993, theUNHumanRightsCom- 
mission has adopted over ten resolu- 
tions dealing with human rights and , 
disability, some focusing specifically 
on children with disabilities. The Com- 
mission has also received the annual 
reports of the Special Rapporteur on 
Disability and considered his recom- . 
mendations for the improvement of the 
human rights situation of persons with 
disabilities (please refer to website for 
individual resolutions and reports). 

Past and future initiatives clearlyin- 
dicate that disability rights are firmly 
positioned within the human rights 
framework. For example, with regard to 
the continued monitoring of the Stand- 
ardRules, suggestions have been made 
that a joint monitoring mechanism be 
established between the UN Commis- 
sion for Social Development (which 
currently houses the Special Rappor- 
teur on Disability) and the UN Human 
Rights Committee. In an attempt torein- 
force the human rights of persons with 
disabilities, in 1988 and 1989, the Ital- 
ian and Swedish governments pro- 
posed to the General Assembly a 
Convention on the Rights of Persons 
withDisabilities. While both proposals 
were rejected, there is current discus- 
sion on the elaboration of special dis- 
ability protocols to be attached to the 
two main human rights conventions as 
an alternative to the adoption of a spe- 
cial convention. Adopting the latter 
plan would reinforce the mainstream- 
ing of disability rights within the larger 
framework of human rights, therebyre- 
inforcing integration versus segrega- 
tion (Lindqvist 1999:4-5). 

The developments at the UN level 
providemoral and political imperatives 
for governments to accede to principles 
of accommodation and integration of 
persons with disabilities. While not 

- 
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well resourced and without enforce- 
ment mechanisms, the UN's initiatives, 
in partnership with international dis- 
ability NGOs such as DPI, provide dis- 
ability rights activists with the tools to 
ensure the removal of systemic and 
attitudinal barriers towards persons 
with disabilities. Those same tools have 
been used successfully by human rights 
activists for decades in what is known 
as the "shame game," highlighting the 1 discrepancies between a government's 1 practices and rhetoric. 

Refugees With Disabilities 

Issuing its ultimatum by dropping leaf- 
lets over the city of Grozny in Chechnya 
late last year, the Russian government 
instructed all inhabitants to leave the 
cityby December 1999 inorder to avoid 
being killed by the forthcoming bom- 
bardment (Amnesty International 
1999:Z). While many civilians fled, the 
most vulnerable could not: the elderly, 
the disabled and many of their 
caregivers, who are historically women. 
They had to endure a bombardment 
which would level the city. 

For the over 500 million persons with 
disabilities worldwide (10% of the 
population) (United Nations ZOOOb), 
fleeing armed conflict or persecution 
can become almost impossible. Many 
children and adults with mobility im- 
pairments are simply left behind by 
families who are forced to make terrible 
choices. Consequently, the number of 
persons with physical disabilities or 
serious medical conditions who are able 
to flee and reach refugee camps or coun- 
tries of asylum will be less. 

For refugee women with disabilities, 
the dual vulnerabilities of gender and 
disability can become a nightmare of 
exploitation and neglect. In the devel- 
oping world, access to resources by 

\ women with disabilities are further lim- 
ited. In societies in which a woman's 
power is often derived from her status as 
mother and wife, the social position of 
disabled women becomes more precari- 
ous due to the perception that they are 
unrnarriageable. Moreover, with the 
majority of the world's disabled living 
in rural areas in which physical labour, 
often performed by women in the home 

and in the field, a disabled women is 
seen as inefficient and, therefore, of in- 
feriorvalue. consequently, her status is 
diminished, leaving her evenmore vul- 
nerable and stigmatized (CCD et a1 
1994). 

For refugees with disabilities, reset- 
tlement to a country such as Canadacan 
be the difference between life and death. 
Overseas resettlement is used as avehi- 
cle to provide protection for the most 
vulnerable of refugees. Once identified 
by UNHCR, referrals are made to reset- 
tlement countries such as Canada. Re- 
ferrals are accepted on the basis of their 
ability to pass Canada's selection crite- 
ria, at which point therefugees are trans- 
ported to Canada as de facto refugees 
who are not required to go through the 
in-land determination process. 

In determining the appropriateness 
of resettlement, UNHCRuses criteria to 
identify refugees inneed of protection. 
However, prior to the promotion of re- 
settlement, protection officers are in- 
structed to explore local solutions while 
simultaneously assessing the feasibil- 
ity of voluntary repatriation (UNHCR 
1998a:1,3). UNHCRcanreferrefugees 
for resettlement on the basis of medical 
needs, which are assessed on a case-by- 
case basis. The agency has found that 
"the resettlement of persons with medi- 
cal needs is challenging, and resettle- 
ment opportunities are limited" 
(UNHCR 1998a:8). Therefore, only 
cases with the most serious problems 
are addressedthroughresettlement. In 
selecting cases, a complex web of spe- 
cific determination criteria are used, 
including barriers to well adjustment 
and satisfactory functioning presented 
by the country of asylum (UNHCR 
1998a:8). Inveryrare cases, and only on 
a temporary basis, UNHCR may refer a 
refugee with a disability and/or medi- 
cal needs for medical evacuation. How- 
ever, once treatment is received or the 
medical crisis is over, the refugee is re- 
turned to the country of first asylum. 

For UNHCR, those disabled refugees 
who are well-adjusted to their disability 
and are able to function at a satisfactory 
level within the country of asylum are 
not to be promoted for resettlement. This 
includes, for example, a refugee with a 

hearing impairment who has learned 
sign language and is able to work or 
benefit from training. Remedies for 
other forms of disabilities include the 
provision of prosthetics or hearing aids. 
"Only when such disabilities are 
unbeatable locally, and when they seri- 
ously threaten the persons safety or 
quality of life, should resettlement be 
explored (UNHCR 1998a:g). 

Clearly following the medical model 
approach to disability, UNHCR's 
search for treatment reveals the errone- 
ous belief that disability equals chronic 
illness. Moreover, the provision of 
prosthetics or hearing aids does not 
automatically ensure that the indi- 
vidual will be able to overcome cultural 
stigmatization related to disability and 
thereby survive economically or so- 
cially. Clearly, the use of the UN Stand- 
ard Rules for the Equalization of 
Opportunities for Person with Disabili- 
ties are not being used in these assess- 
ments for referral probably because of 
the reluctance of resettlement countries 
to accept refugees with disabilities. For 
example, the UNHCR's projectedreset- 
tlement needs in 1995 numbered 2,360 
persons who were medically at risk/ 
physically disabled, andnoted that few 
countries were responsive to such emer- 
gency cases (UNHCR 1994: 30,27). 

With regard to overseas resettlement, 
Canada applies its own selection crite- 
ria. Approximately 10,000 refugees are 
resettled each year in Canada 
(Herringer 2000a:l], of whom 30-35% 
are referred by UNHCR (Herringer 
2000b:l). Tobeeligible forresettlement, 
individuals must be Convention Refu- 
gees seeking resettlement or be members 
of the Country of Asylum or Source 
Country class (called Humanitarian 
DesignatedClasses) (UNHCR 1998b:l). 

However, the designated classes 
have proved to be cumbersome in na- 
ture. For example, flexibility in desig- 
nating a geographical region as a 
Source Country Class is limited due to 
the presence of the Source Country 
Schedule, which requires a4-6 months 
process to add a country to the Sched- 
ule. In the case of the Country of Asylum 
Class, all individuals selected under 
this designation must have a private 

Refuge,Vol. 19, No. 2 (January 2001) 27 







http://www.cic.gc.ca/english/pub/ 
permitsgge.htrn1, viewed September 15, 
2000. 

Citizenship and Immigration Canada (CIC). 
(1999a). "Selection Criteria", Refugee Re- 
settlement Model Project Profile, File No. 
4665-5-9/SEL, October 20, 1999, URL: 
http://www.cic.gc.ca/ref-protection/ 
infoc. RM/proj-profiles-e/SELECTION- 
CRITERIAhtm, printed August 2,2000. 

Citizenship and Immigration Canada (CIC). 
(1999b). "Eligibility Criteria", Refugee Re- 
settlement Model Project Profile, File No. 
4668-5-9/ELI, September 21,1999, URL: 
http://www.cic.gc.ca/ref-protection/ 
infoc../proj-profiles_e/ELIGIBILITY- 
CRITERIAhtm, printed August 2,2000. 

Council of Canadians with Disabilities (CCD). 
(2000). Examples of CCD Actions, URL: 
http://www.pcs.mb.ca/ -ccd/, viewed 
August 9, 2000. 

Council of Canadians with Disabilities (CCD). 
(1999). Taking the Lead: Council of Cana- 
dians with Disabilities Proposals for 
Amending the Canadian Human Rights 
Act, Submission to Canadian Human 
Rights Act Review Panel, October, 1999, 
URL: http://www.pcs.mb.ca/-ccd/ 
archcc-5.htm1,viewedAugust 9,2000. 

Council of Canadians with Disabilities (CCD), 
ManitobaLeague of the Physically Handi- 
capped and Disabled Peoples' Interna- 
tional. (1994). Disabled People & Foreign 
Po1icy:aCallFor Inclusion Brief to The Spe- 
cial Joint Committee Reviewing Canadian 
Foreign Policy, May 1994, URL: http:// 
www.pcs. mb.ca/-ccd/forpol.html, 
viewed August 9,2000. 

Driedger, Diane. (1989). "The Last Civil 
Rights Movement: Disabled Peoples" In- 
ternational, New York: St. Martin's Press. 

Frankel, Susannah. (1998). "Able to be Beau- 
tiful", Fashion, The Daily Mail and Guard- 
ian (South Africa), September 10, 1998, 
URL: http://www.mg,co.za/mg/art/ 
the-rest/9809/980910-fashion.htm1, 
printed August 6,2000. 

Harris, Mike (1995). Letter dated toMr. David 
Baker, Executive Director, Advocacy Re- 
source Centre for the Handicapped and the 
Ontarians with Disabilities Act Commit- 
tee, May 24, 1995, URL:http:// 
www.indie.ca/oda/letters/scan.html, 
viewedseptember 10,2000. 

Herringer, Rick. (2000a). Director, Resettle- 
ment, Refugees Branch, Citizenship and 

Immigration Canada, August 22, 2000, 
correspondence with the author. 

Herringer, Rick. (2000b). "Opening Remarks, 
Tripartite Consultations", Geneva, July 
2000, delivered by RickHerringer, Direc- 
tor, Resettlement Division, Citizenship and 
Immigration Canada, URL: http:// 
www.cic. Gc.ca/ref-protection/ 
I n f o c e n t r e / R R M / t r i p a r t i t e /  
Tripartite-e.htm, viewed August 2,2000. 

Legislative Review Advisory Group. (1997). 
Not Just Numbers: A Canadian Frame- 
workFuture Immigration, Minister of Pub- 
lic Works and Government Services 
Canada 1997, Cat. No.: Ci63-21/1998E, 
URL: http://www.cic.gc.ca/english/ 
about/policy/lrag/emain.html 

Lindqvist, Bengt. (1999). Promotion of Dis- 
ability Policy Within the UN System After 
theyear 2000, Discussion Paper, UN Spe- 
cial Rapporteur on Disability, March 28, 
1999, URL: http://www.gladnet.org/ 
g l a d m a i 1 / 1 9 9 9 / 3 0 - s p e c i a l -  
rapporteur.htm, printed June 19,2000. 

Lindqvist, Bengt. (1998). Statement by Mr. 
Bengt Lindqvist, SpecialRapporteur of the 
UN Commission for Social Development, 
MarchJApril 1998, UN Commission on 
Human Rights, Mth Session, Agendaitem 
15, URL: http:// 
w w w . i n d e p e n d e n t l i v i n g . o r g /  
STANDARDRULES/Lindqvist804. html, 
printed June 19,2000. 

Ontarians with Disabilities Act (ODA) Com- 
mittee (1999). Press Release, Harris Gov- 
ernment's Disability BillDies - 1.5 Million 
Ontarians with Disabilities More Frus- 
trated than Ever, January 6, 1999, URL: 
h t t p : / / w w w . i n d i e . c a / o d a /  
press22.htm1, viewed September 10,2000. 

Ontarians with Disabilities Act (ODA) Com- 
mittee (1998). ODA Committee Quick 
Analysis of Ontario Government Bill 83 
whichreceivedFirst Reading in the Ontario 
Legislature on Monday, November 23, 
1998, URL: http://www.indie.ca/oda/ 
do-nothinghtml, viewed September 10, 
2000. 

Ontario Legislature (1999). ODA Resolution 
Unanimously Passed, November 23,1999, 
URL: http:// www.indie.ca/oda/ 
hansard3g.htm1, viewed September 10, 
2000. 

OntarioLegislature (1998a). ODA Resolution 
Unanimously Passed, October 29,1998, 
URL: http://www.indie.ca/ oda/ 
oct-resolution.htm1, viewedseptember 10, 
2000. 

OntarioLegislature (l998b). Ontarians with 
Disabilities Act, Bill 83. An Act to Improve 
the Identification, 

Removal and Prevention of Barriers Faced by 
Persons with Disabilities. Introduced No- 
vember 23, 1998, URL: http:// 

www.indie.ca/oda/bill83.html, viewed 
September 10,2000. 

Ontario Legislature (1996). ODA Resolution 
Unanimously Passed, May 16,1996, URL: 
http://www.indie.ca/ oda/2.html, 
viewed September 10,2000. 

Pelka, Fred. (1997). The ABC-CLIO Compan- 
ion to The Disability Rights Movement, 
Santa Barbara, California: ABC-CLIO, 
Inc, 1997. 

Refugee Sponsorship Training Program 
(RSTP). (2000). Sponsorship Agreement 
Holder's Manua1,2000, Toronto (unpub- 
lished). 

Stubbs, Sue. (1995). DisabledRefugees,Draft 
Notes, Save the Children, 1995, URL: 
http://www.eenet.org.uk.scf / 
disrefuge.htm, viewed June 19,2000. 

UnitedNations. (2000a). TheUNandPersons 
with Disabilities: United Nations Commit- 
ment to Advancement of the Status of 
Persons with Disabilities, URL: http:// 
www.un.org/esa/socdev/enable/  
disun.htm, viewed August 13,2000. 

United Nations. (2000b). The United Nations 
andDisabled Persons: The First 50 Years, 
URL:http://www.un.org/ esa/socdev/ 
enable/dis50y00.htm, viewed August 9, 
2000. 

UnitedNations. (1999a). InternationalDay of 
DisabledPersons: 3 December 1999, URL: 
http://www.un.org/ esa/socdev/en- 
able/disidgg.htm, viewed August 9,2000. 

UnitedNations. (1999b). CompilationofIn- 
ternational Norms and Standwds Relating 
to Disability, Draft Release 21 May 1999, 
URL: http://www.un.org/esa/socdev/ 
enable/discom02.htm, viewed August 9, 
2000. 

United Nations. (1982). World Programme of 
Action Concerning Disabled Persons, 
URL:http://www.un.org/ esa/socdev/ 
enable/diswpa09.htm#Human rights, 
viewed August 9,2000. 

UnitedNations. (undated). TheInternational 
Year of Disabled Persons 1981, URL: 
http://www.un.org/ esa/socdev/en- 
able/disiydp.htm, viewed August 9, 
2000. 

UNHCR. (1998a). "UNHCR Criteria for De- 
termining Resettlement as the Appropri- 
ate Solution" inThe UNHCRResettlement 
Handbook, April 1998. 

UNHCR. (1998b). "Canada: by the Govern- 
ment of Canada" in The UNHCR Resettle- 
ment Handbook, April 1998. 

UNHCR. (1994). Assessment of Global Reset- 
tlement Needs for Refugees in 1995, 
UNHCR Resettlement Section. Geneva, 

Refuge, Vol. 19, No.2 (January 2001) 



Meeting the Refugee Challenge: The Dutch Experience 
Loeky Droesen 

Abstract 
The Dutch asylum policy has been one 
of trial and error over the past four dec- 
ades. This article will chronicle its most 
important twist and turns. It will do so 
by looking at the general premise of 

- Dutch Alien law and by exploring the 
different residence statutes available to 
asylum seekers. Attention will be paid 
to the possibilities to appeal a decision, 
the investigation procedure and the 
Dutch reception model. Where relevant 
the upcoming amendments tothe Dutch 
Alien Act are addressed as well. 

Au coursdespamtedem'B~s~~~&s,la 
politique des Pays Bassurle dmitd'asile a 
Btb camdBns&pardes tbtonnements. Cet 
article s'attache kaconter les plus 
importantes &tapes de ceparcours tout en 
vimgesetenretoursen mere. Pourcefnire, 
il examinera les prkmisses de la loi 
nkrlandaise su r l e shger s  etexplo~m 
lesdiversesloissurla~sidence auxquelles 
les demandeurs d'asilepeuventavoirre- 
cours. Uneaitention~~cuLiexwempo~ 
auxpossibilitBs de faire appel conhe une 
d~on , lapdmd 'enp&e t l emodBle  
n&rlmdaisenm&'Bred'accueil. Ldouc'est 
appfioable,lalesamendementsannon&pour 
bient6t a la loi nberlandaise sur les 
~trangers (Dutch Alien Act), sont aussi 
scamin&. 

Introduction 
Attending the Summer Course on Refu- 
gee Issues caused me to step backand re- 

-- examine my national system of refugee 
protection. One of the common threads 

_ running through the presentations was 
that everyone, confronted with the refu- 
gee problem, attempts to come up with 
some kind of solution. Often we had to 

- - - -- 
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conclude that no perfect solution was in 
sight. In this paper I want to demon- 
strate that the Netherlands has also 
been on a continuing quest for the "per- 
fect" solution of its refugee "problem" 
and has been unable to find it. 

The Dutch quest for solutions has 
been a process of trial and error, with a 
few striking characteristics. First of all, 
new laws, regulations and policies are 
introduced at a staggering speed. Sec- 
ondly each new rule seems to be accom- 
panied by its own set of exceptions. 
Moreover these rules and exceptions are 
often, on the one hand, based on, and on 
the other hand, fine tuned in policy de- 
cisions by the Dutch Immigration and 
Naturalisation Service, IND ' and by the 
judgements of the Dutch Aliens Cham- 
bers. In this paper I will only be able to 
point out some of the basic rules of the 
Dutch system and will therefore need to 
make simplifications. I will chronicle 
some of the more striking twists and 
turns of the Dutch refugee law and 
policy of the past four decades. 

(1) Dutch Migration Law; The 
Basic Premise 

The Netherlands is a small2 country 
on the North sea coast of west Europe. It 
is one of the most densely populated3 
countries in the world; This fact is re- 
flected in a standard phrase used inresi- 
dence determination decisions. "The 
Netherlands is a densely populated 
country, because of the resulting prob- 
lems in the population and employment 
situation, a restrictive migration policy 
is in p l a ~ e . " ~  The basic premise of the 
present Dutch migration policy is re- 
strictive indeed. It states that no alienis 
allowed to reside in the Netherlands, 
unless an exception applies. The Aliens 
Act Implementation Guidelines5 formu- 
lates the three exceptions. Aliens are 
allowed residence in the Netherlands if; 
"their presence inthe country serves an 
essential Dutch interestw6 (e.g. ex- 
changestudents, aupairs, andathletes, 

e.g. exceptional soccer players). Fur- 
thermore aliens are allowed to stay if 
"there are reasons of a compelling hu- 
manitarian naturem7 to allow residence 
(e.g. family reunification cases, people 
traumatised by experiences in their 
country of origin or people who do not 
meet the refugee definition but are 
deemed in need of protectionnone the 
less. (I will come back to these last two 
situations in paragraph 3) And the last 
exception to the non admittance rule is 
based on the Netherlands' interna- 
tional treaty obligations, (e.g. the Euro- 
pean Union Treaties). An important 
Dutch international obligation was cre- 
ated by the signing and ratification of 
the 51 Genevaconventi~n.~ It forms the 
basis of DutchRefugee Law and Policy. 

(2) Dutch Refugee Law and 
Policy; An Introduction 

The Netherlands ratified the Geneva 
Convention on the third of May 1956. 
The Country was recovering from the 
post second war economic slump and 
immigration to the Netherlands was 
limited. In fact a considerable number of 
Dutch emigrated, many of them to 
Canada. In the first years after the ratifi- 
cation, the determination whether a 
person qualified as a convention refu- 
gee was left to the UNHCR. If the 
UNHCRrepresentative declared a per- 
son a refugee under its mandate, the 
Dutch authorities would start the proce- 
dure to grant a residence permit,g Many 
of the refugees who were accepted into 
the country came from behind the Iron 
curtain (the communist countries) and 
received a warm welcome. 

In 1965 anew Dutch Aliens Act was 
drafted. In Article 15.1, themain part of 
the GenevaConvention Refugee Defini- 
tion was incorporated. Article 15.1 
stated: "Aliens coming from a country 
where they have a well founded reason 
to fear persecution based on their reli- 
gious or political opinion or nationality 
or based on their belonging to a certain 
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race, or particular social group, can be 
granted admittance by theMinister.". A 
person accepted as arefugee under arti- 
cle 15.1 was granted the so-called A- 
status, or admittance as a convention 
refugee lo 

In practise not much chanced. The 
Dutch authorities would not start an 
admittance procedure until the 
UNHCR had declared a person a refu- 
gee. The Netherlands was going 
through an economic boom and was 
actively seeking labour migrants in 
Italy, Spain, Portugal, Marocco and 
Turkey. The number of asylum seekers 
was low. In fact the State Secretary H. 
Grosheide, responsible for the Dutch 
Aliens Policy between 1970 and 1973 
can only recall one asylum case which 
went to court, the case of an American 
Vietnam desertern Despite the low 
numbers (386 in 1975) l2 inthemiddle 
seventies refugees and asylum seekers 
first became a political issue in the Neth- 
erlands. The Dutch government was 
confronted with a number of asylum 
requests from young Portuguese men, 
refusing to be drafted into the military as 
a protest against their country's colo- 
nial war. Because it was politically in- 
convenient to accept draft dodgers from 
a friendly State, the Dutch government 
was reluctant to accept these people as 
convention refugees.13 The situation 
caused a strain in the relationship with 
the UNHCR, because the Netherlands 
was no longer willing to accept the 
UNHCRrefugee determinations. In au- 
gust 1975 the UNHCR decided to end 
refugee determinations in the Nether- 
lands.14 The Dutch Ministry of Justice 
became the official body responsible for 
determining the refugee claims of asy- 
lum seekers. The situation of the Portu- 
guese draft dodgers also led to the first 
introduction of, what became a recur- 
ring theme in the next three decades, a 
new protection status for people seek- 
ing asylum in the Netherlands. 

(3) Receiving Asylum in the 
Netherlands 

A number of the Portuguese cases were 
not accepted as convention refugees 
under article 15.1 of the Dutch Aliens 
Act, but were given the right to reside 

based on the fact that they were "asylum 
justified l5 cases. This right to reside 
was commonly known as the B-status. 
The policy decision to create the new 
status, was in line with the general re- 
luctance of the Dutch government to 
grant people the convention (A) status. 
l6 The B status was given from 1974 
onwards to people "who could not be 
expected to return to their country of 
origin due to the political situation." 
The determination to grant a B status 
was policy based and most Dutch writ- 
ers agree that it never became altogether 
clear where the line was drawn between 
the A (Convention) status and the B 
status.17 Many asylum seekers ap- 
pealed against the granting of aB status 
because they felt their experiences justi- 
fied receiving the A status. This devel- 
opment resulted in an increase in 
asylum cases being brought before the 
Council of State. l8 In 1988 the Council 
of State decided the B status would have 
to be abolished, because the Council 
could no longer distinguish between the 
requirements to receive the A status or 
the B status. 

In the same time frame, the Dutch 
economy had taken a turn for the worst 
and unemployment was rising quite 
rapidly. The numbers of asylum seekers 
was increasing as well. By 1985,5865 l9 

people asked for asylum. Increasingly 
asylum seekers came to the Netherlands 
in larger groups. (eg Vietnamese boat 
people and Turkish Christians.) 

In 1985 alarge number of Tamil asy- 
lum seekers reached the Netherlands. 
The arrival of the Tamils is generally 
seen as a watershed in the Dutch public 
acceptance of asylumseekers. The con- 
flict in Sri Lanka was unknown to the 
general public. The arrival of large 
groups of Tamils in chartered planes, 
led toashift in the public debate. For the 
first time agroup of asylum seekers was 
identified as "economic fortune seek- 
ers", people who should not receive 
protection. 

The eighties also saw the emergence 
of yet another status. This option be- 
came known as the C status and was 
awarded by the Ministry of Justice based 
on it's powers to grant residence be- 
cause of reasons of a compelling hu- 

manitarian nature. The criteria to be 
awarded a C status have to be distilled 
from the various existing policies. A few 
groups can be identified; People who 
are traumatised by their experiences in 
the country of origin, people who be- 
cause of ill health cannot return to their 
country of origin and those people who 
have been waiting for a decision on their 
request to be granted residence for over 
3 years, have all be awarded the C sta- 
t ~ s . ~ O  In comparison to the A status, C 
status holders have less rights to eg fam- 
ily reunification and work. In part be- 
cause of this difference, many people 
who received a C status continued their 
legal battle to receive the A status. This 
and the growing number of asylum 
seekers led to increasing pressure on the 
capabilities of the IND and the Dutch 
Courts. 

In the beginning of the nineties, two 
more policy based, residence possibili- 
ties were created to be awarded to peo- 
ple asking for asylum: the gedoogden 
Status and the ontheemdenstatus. The 
gedoogden status was awarded to asy- 
lum seekers from Somalia, Ethiopia, 
Iran, and Iraq z1 The ontheemdenz2 sta- 
tus was designed in 1992 to deal with 
the influx of people escaping the vio- 
lence in the former Yugoslavia.Al1 
former Yugoslavs received the right to 
accommodation and some money but 
no option to receive a strongerresidence 
status regardless of their personal cir- 
cumstances. 

The common link between these two 
options was that they were created to 
deal with specific influxes of asylum 
seekers. The Dutch policy makers cre- 
ated these possibilities because, they felt 
it would be inhumane to send these 
groups back to their country of origin. 
But policy makers also expressed great 
concern about the "magnetic appeal" 
23, that granting these groups strong 
residence rights, might have on the peo- 
ple remaining in their countries of ori- 
gin. Therefore, the recipients of these 
residence permits receivedvery limited 
rights. Policy makers and politicians 
also started to stress their desire to stem 
the "stream" of asylum seekers coming 
to the Netherlands. Granting limited 
residence rights was seen as a useful 
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tool to deter "economic" refugees from 
trying to seek asylum in the Nether- 
lands. 

In order to avoid having to create 
additional incidental solutions for new 
influxes of asylum seekers, in 1994 the 
Dutch Aliens Act was amended (article 
12aand 12b) to include anewresidence 
status, the provisional residence permit 
(VVTV) .24 The W can be awarded by 
the Ministry of Justice in cases where 
"forced expulsion to the country of ori- 
gin would result in exceptional hard- 
ship for the alien, given the overall 
situation there."25 The Dutch govern- 
ment wanted to create the possibility to 
offer temporary protection to people 
fleeing eg civil war by granting them a 
VVTV status. To put a VVTV policy in 
place, the Dutch authorities assess the 
situation in a country in turmoil and all 
asylum seekers originating from this 
country will be awarded a WTV. (W 
policies have been in place for eg people 
coming from Angola, Iraq, the great 
lakes area in Africa and Bosnia) As soon 
as the situation in the country of origin 
improves, the recipients of the VVTV 
status are expected toreturn. The W 
status has very limited rights attached 
to it. Because it was deemed inhumane 
to keep people in limbo about their fu- 
ture indefinitely, the VVTV status 
holder is allowed to apply for the 
stronger C status after three years. 26 The 
high influx of asylum seekers ,27 the in- 
creasingly complex system of status 
determinations, and the myriad of pos- 
sibilities to appeal on aspects of the 
case led to long delays and backlogs in 
the determination system. Increasingly 
government communications about the 
asylum policy stressed the fact that 
there were limitations to Dutch hospi- 
tality. A brochure entitled "the Aliens 
policy knows its limitsJ' 28 describes the 
basis of the Dutch policy as follows: 
"The alien's policy is just but severe and 
the reception facilities are humane but 
sober." ... "Real refugees have to be able 
to find shelter intheNetherlands. To be 
able to offer these people protection it is 
necessary to make a strict selection." 

Many of the Dutch policy measures 
in the nineties were geared at trying to 
diminish the influx of people, to relief 

the pressure on the determination sys- 
tem. Examples of measures include: ex- 
cluding manifestly ill-founded and 
inadmissible 29 cases within 24 hours 
(now expanded to 48 hours), introduc- 
ing carriers sanctions, making Dublin 
claims30 and the adoption of a bill on 
undocumented asylum seekers. An asy- 
lum seeker entering the Netherlands 
without documents is presumed to have 
an ill-founded claim, unless helshe can 
produce a strong reason explaining the 
lack of documentation. The UNHCR 
has expressed its concern about this 
measure3' which does not take into ac- 
count the reality of people in flight. 

But these measures were not suffi- 
cient to end the above mentioned prob- 
lems, so in the new millennium the 
Netherlands started a far reaching over- 
haul of its asylum determination sys- 
tem. A Dutch Aliens Act has been 
accepted by the Dutch parliament on 14 
June 2000 and the Dutchgovernment is 
aiming to have the new system in place' 
by the first of July 2001.~~ (This despite 
concerns expressed by the Courts, IND 
and the reception agency, that they may 
not be ready to implement the new law 
on time). 

Under the New rules, asylum seekers 
are still eligible for aresidence permit on 
the basis of the three possiblities ex- 
plained above. (The Netherlands' Inter- 
national obligations including the 
Geneva Convention; for urgent reasons 
of a humanitarian nature or on the 
grounds that return to the country of 
origin would involve exceptional hard- 
ship). Once accepted however, each asy- 
lum seeker will receive the same 
temporaryresidence permit. The tempo- 
rary permit will confer a given set of 
rights and benefits. After three years the 
recipients of the temporary permit will 
be eligible to receive aresidence permit 
for an indefinite term.33 

Whereas before the uncertainty of liv- 
ing with a temporary status for three 
years was only part of the life of the 
VV?lrstatus holders, it will now become 
the fate of all accepted asylumseekers in 
the Netherlands. It is interesting to note 
that the term of three years was first in- 
troduced in policy and jurisprudence to 
end the uncertainty of a specific group 

of asylum seekers. Those asylum seek- 
ers who had been waiting for three 
years, and had not received a decision 
on their request for admission, where 
given aresidence status on humanitar- 
ian grounds. It was deemed inhumane 
to keep them waiting any longer. 34 

The present system with three sta- 
tuses conferring entitlement to different 
sets of rights and benefits often led to 
litigation, because recipients of the 
weaker entitlements attempted to obtain 
a stronger set of entitlements. One of the 
goals of the new system is to limit litiga- 
tion in asylum cases. Limiting appeal 
possibilities has been arecurring theme 
inDutch asylum policy as the next para- 
graph will show. 

(4) Appeals in the Dutch Asylum 
Policy 

Because the decision to grant a resi- 
dence permit was part of the powers of 
the state, the judicial possibilities of an 
asylum seeker to appeal against a deci- 
sion, were governed by the rules of 
Dutch Administrative law. If the Minis- 
try of Justice tooka negative decision on 
an asylum application, the asylum 
seeker could file an objection with the 
administrative authority. The executive 
would have to review the case and take 
a new decision. If this second decision 
was negative again, the asylum seeker 
could file an appeal with the Council of 
State. 

In the beginning of the nineties the 
number of appeals had grown to a level 
which the Council of State was ill- 
equipped to deal with. Amajor overhaul 
of the general Dutch Administrative law 
was taking place, which led to a change 
in the Dutch Aliens Act on the first of 
January 1994. But instead of bringing 
the Aliens Act in line with the general 
principles of Dutch administrative Law 
35, the changes in the Dutch Aliens Act 
created exceptions to these general prin- 
ciples. 

One implemented difference was the 
shorting of the term within which the 
asylum seeker can file an objection. 
Whereas under general DutchAdmin- 
istrative law a person has 6 weeks to file 
an objection, the alien has 4 weeks. And 
although the executive has eight weeks 
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to decide on an objectionin all non Alien 
Law cases, this period was extended to 
6 months in the Aliens Act (art 15 e) for 
all Aliencases. The new Aliens Act, to be 
implemented in July 2001, take this dif- 
ference one step further. The six month 
period can be extended by ministerial 
order wi tha year (i.e. a total of 1.5 years) 
for certain categories of aliens. The Min- 
ister can decide to use this option if the 
situation in the country of origin is ex- 
pected to remain uncertain for a short 
period, is expected to improve in the 
near future or if the number of applica- 
tions is so large that the IND cannot 
process them within the six month pe- 
riod. Considering that the IND has been 
having considerable problems to meet 
the 6 month deadline, it is quite likely 
that under the new system, a consider- 
able number of asylum seekers will not 
be able to obtain a permanent residence 
permit until they have remained in the 
Netherlands for 5.5 years (1.5 plus 3 
years temporary permit). 

But the most important difference 
implemented in January 1994 created a 
real uproar among legal scholars and 
refugee advocates in the nether land^.^^ 
The government decided to abolish the 
right to appeal to the Council of State in 
all alien cases, thereby creating an in- 
equality in the legal protection offered to 
Dutch national and non- Dutchnation- 
als, in the name of expediency. 

A special Court was installed to deal 
with all Alien Law cases, the Alien 
Court in The Hague, which has man- 
dated sessions to other courts in the 
country.37 The The Hague Court real- 
ised early on that without an Appeal 
Court and with 5 Aliens Courts decid- 
ing cases, it was necessary to create a 
way to maintainlegal unity. The judges 
working in the different Aliens Courts, 
convened the so called Chamber of 
Standardi~ation.~~In this Chambersev- 
era1 of the Alien Law judges come to- 
gether to take decisions in cases which 
deal with the more complicated or con- 
tentious legal or policy questions. (For 
instance on 27 August 1998 the Cham- 
ber ruled that persons persecuted by 
non-State agents may fall within the 
ambit of the Geneva Con~en t ion .~~  The 
Chamber has no official standing under 

the Law and the value of its judgements 
is based on the agreement among the 
Alien judges that they will follow the 
jurisprudence of the Chamber. 

Almost as soon as they were estab- 
lished the Aliens Courts were hard 
pressed to deal with all the cases that 
were brought before them. Besides 
cases about the validity of the asylum 
claim, a number of other issues were 
dealt with by the Courts. An asylum 
seeker whose first application had been 
denied, was in most cases, not allowed 
to remain in the Netherlands to await 
the outcome of the objection phase. 
Many asylum seekers would file a mo- 
tion to begrantedleave to stay, pending 
the decision to the objection. Moreover 
the IND was increasingly having trou- 
ble meeting the six month deadline, 
leading to the legal assumption that the 
executive hadrefused to take a decision 
and opening the possibility to appeal to 
the Court. Court cases also dealt with 
questions of termination of reception 
facilities, eviction from accommoda- 
tion and expulsion orders. 

In 2001, seven years after its aboli- 
tion, the Council of State will now be 
reintroduced as an Appeal Court in 
Dutch Alien Law cases. In hopes of di- 
minishingthe time involved in the de- 
cision making process, the Dutch 
authorities have now decided to abol- 
ish another part of the appeals phase. 
Asylum seekers will no longer be able to 
lodge an objection to the executive who 
has rendered a negative decision on 
their application. The objection proce- 
dure will be abolished in Alien cases. 
Instead the asylum seeker will make an 
appeal to the Court. 

To decrease the volume of cases, it 
has beendecided that all asylum seek- 
ers are allowed to remain in the Nether- 
lands pending their appeal to the 
Court. It will no longer be necessary to 
file a separate case to ask for a leave to 
stay. Moreover, the rejection of the ap- 
plication by the Court will automati- 
cally lead to the obligation to leave the 
Netherlands and will terminate the 
right to reception facilities. The asylum 
seeker will no longer be able to file sepa- 
rate appeals related to these issues. 

Despite expectations that these new 
rules will diminish some of the case 

load, the new role of the Courts will 
undoubtedly lead to more work. There- 
fore the Dutch authorities have decided 
to greatly expand the number (from 6 to 
21) of A l i enCo~r t s .~~  

Although the IND should have a di- 
minishing case load with the disap- 
pearance of the objection phase, the 
Dutch government has chosen to ex- 
pand its workforce. This is necessary to 
try to process all of the currentlypend- 
ing cases as soon as possible. But it is 
also part of the continuing attempts to 
improve the quality of the work of the 
IND. "The abolition of the objection 
phase means that the quality of the ini- 
tial decision of the IND has to be im- 
proved. The Dutch authorities hope to 
achieve this by enabling the asylum 
seeker to explain clearly their motives 
for requesting asylum and, where it is 
proposed to refuse their application, by 
asking them for their reaction to such a 
decision. In its final decision on the re- 
quest for admission the IND is to take 
account of how both the IND and the 
alien view the application. This will 
provide a sufficient basis for a review 
by the Courts of whether the decision 
has been taken legally." 41 

(5) Establishing Asylum Motives 
The Dutch Way 

How do the Dutch authorities en- 
able an asylum seeker to explain 
clearly their motives for requesting 
asylum? In the system in place to- 
day a person who asks for asylum is 
brought to one of three Application 
centres.42 Within 48 hours the au- 
thorities will determine, on the ba- 
sis of a short interview, whether a 
person's claim is valid. Those cases 
which are deemed manifestly ill- 
founded or inadmissible, will not 
be allowed to continue. About three 
quarters of the people asking for 
asylum go to go the next phase and 
are transferred to an Investigation 
and Reception centre.43 

In the Investigation and Reception 
centre, the asylum seeker will be inter- 
viewed about the asylum motives by a 
contact officer.44 One can detect many 
imperfections in this system. Often the 
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asylum seeker is tired, traumatised, dis- 
trustful of authorities and not aware of 
the extreme importance of this one inter- 
view in the determination of the asylum 
claim. The contact officer has limited 
time to find out relevant information 
with the aid of an interpreter, which 
makes communication difficult. The 
contact officer has to try to be compas- 
sionate but at the same time has to estab- 
lish the trustworthiness of a claim and 
the claimant. Especially in the begin- 
ning of the nineties, the quality of the 
contact officers skills left much to be 
desired. At the time it was not uncom- 
mon for people to be hired as contact 
officers' by temporary workagencies. In 
the past several years training in multi- 
cultural communication and the spe- 
cific problems of torture and rape 
victims has been introduced. 

The contact officer will write areport 
on the basis of the interview. This is in 
no way a verbatim report of the inter- 
view, but a summary of the questions 
and answers. The quality and thor- 
oughness of the contact officer's report 
are essential in a person's asylum 
claim. The Report is in general seen as 
the gospel truth. Any additions, im- 
provements or changes to the story 
made by the claimant after the interview 
are treated at best as less relevant and at 
worst as proof of the person's 
unreliability by the IND and the 

The Report is send on to the determi- 
nationofficer .46 Based on the content of 
the report and the available information 
about the country of origin, the determi- 
nation officer will decide if a person will 
receive a residence status or not. The 
determination officer does not meet the 
asylum seeker, unless asecond hearing 

- is called for in the objection phase. 
The Dutch asylum procedure has 

increasingly become adversarial. On 
the one side you find the asylum seeker 
and their lawyer trying to prove the va- 
lidity of the claim and on the other side 
the IND trying to discredit the claim. 
One writer has even gone so far as to 
characterise the relation as a guerrilla 

warfare.47 In 1990 Amnesty Interna- 
tional published a book called the 
drawback of the doubt 48, highlighting 
the many instances in theDutch proce- 
dure in which the asylum seeker was 
not given the benefit of the doubt but 
rather the reverse. In case of doubt the 
person is not deemed to be credible. In 
one case, I saw the life experience of a 
man from Zaire (who had been impris- 
oned, tortured and whose wife had 
been raped in front of him) narrowed 
down to aquestionabout one of the 10 
documents he brought to prove his 
identity. Because one number in a date 
on a driver license had been changed 
from a one to a two, the IND ruled his 
whole story was not credible. In the 
last years a few experiments have 
started to attempt toreturn to amore co- 
operative, inclusive, and less 
adversarial approach. 

(6) The Reception of Asylum 
Seekers49 

Over the last few decades the Neth- 
erlands has developed an extensive 
reception programme. Until the begin- 
ning of the eighties the Dutch govern- 
ment was not involved in the reception 
of asylum seekers. Asylum seekers 
who arrived in the Netherlands re- 
ceived a payment based on the Law 50 

which grants financial assistance to 
inhabitants of the Netherlands who 
have an income below the statutory 
minimum. The asylum seeker could 
find their own accommodation or ask 
the municipality to assist them in find- 
ing a place. It is important to note that 
in the densely populated Netherlands, 
there is a consistent shortage of hous- 
ing available, in particular in the low 
rent categories. 

When the large groups of Tamils ar- 
rived in 1985, the Netherlands faced 
its first reception crisis. (see also para- 
graph 3) . The Municipalities where 
most of these Tamils tried to find ac- 
commodation, found themselves un- 
able to help. The national government 
stepped inandset up reception centres 
for the first time. 
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The New Role of 'Host Countries' Played by Traditional 
Countries of Emigration: The Experience of Italy 

Grazia Scoppio 
Abstract 
The objective of this article is to argue 
that in order to successfully address the 
issue of integration of migrants, both 
voluntary and involuntary, countries 
need to abandon concepts of nation- 
state and nationalism and embrace poli- 
cies of multiculturalism and active 
citizenship. The article specifically 
deals with new immigrant-receiving 
countries and provides the example of 
Italy where new policies have been 
adopted to deal with the integration of 
newcomers. Despite these efforts, hur- 
dles are still present in the Italian immi- 
gration system. Nonetheless, it must be 
acknowledged that the approach es- 
poused by Italy towards immigration is 
positive in that it favours integration 
without total assimilation. The Italian 
approach reflects the multiculturalism 
policy framework adopted by Canada, 
which in the opinion of this author is 
still the most successful policy model in 
addressing issues of integration and 
diversity. 

RCsumC 
Le butdecetm.de estdeproposerquesiles 
i?tatsveulentpouvoirg6reravecsucc~sla 
question de lJinti?gration d 'immigrants, 
volontaires etnon-volontaires, ils doivent 
abandonnerlesconceptsd'i?tatnation etde 
nationalisme et adopterr6solument des 
politiques de multiculturalisme et de 
citoyenneti? active. L'article traite spdcifi- 
quementducasdenoweauxpaysd'accueil 
desimmigrants, et fournitl'exemple de 
l'ltalie oh denouvellespolitiquesont i?ti? 
adopt&spurs'occuperdel'int6~tion de 
nouveawramamv6s. En dbpitde cesefoxts, il . reste encore des obstacles danslesysteme 
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italien d'immigmtion. On doitcependant 
recomaitre quel'appmche adoptdepar 
l'ltalie vis-a-vis de la question de 
l'immigmtion estpositive en ce qu'elle 
favorisel'intdgmtion sans toutefois aller 
jusqu 'a l'assimilation totale. L'appmche 
italienne refl2te la politique-cadre m ulti- 
culturelle adoptkparle Canada, quimte 
toujours, selon l'auteur, le modhle de 
politique ayant le plus de succes pour 
s'adressera~queshsho~d'int~~tion etde 
diversitd. 

Introduction 
Over the last years, migration has be- 
come a global issue. In fact, there are 
several trends that can be detected 
worldwide. We are witnessing increas- 
ing global movements, favoured by 
faster communications, due to greater 
work mobility, rising poverty, ethnic 
conflicts, political upheavals, 
persecutions and wars. Population 
movements are not just from developing 
countries of the south toward devel- 
oped countries of the north. On the con- 
trary, World Bank data show that 85% of 
the world's population is in developing 
countries and uses just over of one fifth 
of the world's wealth/resources 
(quoted in Caritas, 1999). Thus, the 
'gap' between north and south is wid- 
ening. Most developed countries are 
also experiencing a demographic de- 
cline due to lowerbirthrates. Northern 
countries have responded in two differ- 
ent and contradictory ways to these glo- 
bal trends. On the one hand, many 
developed countries are adopting active 
immigration policies to recruit the hu- 
man capital necessary for the survival 
oftheir nation. At the same time, some of 
these countries such as Northern and 
Western European states - also known 
as 'Fortress Europe'-, are enforcing 
tough measures in the hope of control- 
ling migration flows and detecting 'ille- 
gal' immigrants, 'bogus' refugees, 
human smuggling, terrorists and crimi- 

nals. Southern European countries, 
such as Italy, are also experiencing in- 
creasing migration although not at the 
same levels as the rest of the European 
Union. Another difference lies in the fact 
that the Italian response to immigration 
has not been as harsh as some other 
member states of the EU. Historically a 
country of great emigration, Italy finds 
itself for the first time playing the role of 
the host nation and having to address 
issues of settlement and integration of 
newcomers. 

In this article, I maintain that in order 
to properly address the issues of migra- 
tion and integration there is a need to 
abandon the concept of nation state and 
embrace aview of a multicultural state, 
as adopted by Canada. I also attempt to 
define the dimension of immigration in 
Italy, describe the way the government 
is responding, and identify some of the 
issues that still need to be addressed, as 
well as some of the barriers to integra- 
tion that still need to be removed. I con- 
clude that Italy's approach is positive, 
in that its public policies acknowledge 
the need for greater integration and for 
a multicultural and intercultural vision. 
Nonetheless, I argue that in order for 
immigration policies to achieve true in- 
tegration, Italy and all EU states have to 
envision amore inclusive concept of citi- 
zenship. 

Framework 

Migration 
According to the International Organi- 
zation of Migration, there are 130 mil- 
lion people on the move today, of which 
2 1.5 million are refugees and internally 
displaced people that concern the 
United Nations High Commissioner for 
Refugees (UNHCR) (quoted by Van 
Kessel, G. , 2000). There are several 
'push' factors forcing these pop- 
ulations out of their home countries. 
Some of these factors are economic, i.e. 
hunger, poverty, unemployment and 
economic hardship ingeneral. Some are 
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human and political, i.e. violation of 
human rights, ethnic and political op- 
pression, persecution and war. Some 
are environmental, i.e. degradation of 
the environment and natural disasters 
such as earthquakes, droughts and 
floods. Oftentimes these factors are cor- 
related. In fact, poverty and economic 
uncertainty can foster climates of politi- 
calinstabilitythat may lead to conflicts 
and repression. At the same time, con- 
flicts and wars lead to poverty, hunger 
and degradation of the environment. 
Post-war and post-conflict situations 
often find countries unable to cope with 
reconstructing cities and piecing to- 
gether the economy. The main 'pull' fac- 
tors that attract both voluntary and 
involuntary migrants towards devel- 
oped countries of the north are economic 
opportunity, political and social stabil- 
ity and familyreunification (for an over- 
view of root causes of migration see 
International Organization for Migra- 
tion and Interworks, 1995). Through 
legal or illegal means, every year, mil- 
lions of people from southern countries 
seek a better life or refuge in countries of 
the north. 

Nationalism vs. Multiculturalism 

Inview of the fact that greater migration 
results in increasingly diverse popu- 
lations, countries need to abandon the 
concept of 'nation' as traditionally 
linked to common language, ethnicity, 
culture, religion and historical back- 
ground. Hobsbawm (1990) writes that 
very few nations fit into this narrow 
definition, since the populations of most 
nation-states are too heterogeneous. 
The concepts of 'nation' and 'national- 
ism' previously defined are exclusion-- 
ary in nature and historically have led 
to conflicts as we witnessed in Sri 
Lanka, Northern Ireland, Albania and 
the former Yugoslavia, just to cite a few 
examples. 

Smolicz (1998) differentiates be- 
tween the concept of nation and that of 
state. He defines a nation as a 
"collectivity with a range of cultural 
values that are perceived as reflective of 
its past and an influence on both its 
present existence and future develop- 
ment" (p.61). The state, on the other 

hand, is a political and legal entity 
managing the resources of a country 
including issues of citizenship andpo- 
litical governance. According to this 
theory, the bond between the nation and 
the state is not essential for the nation to 
continue to exist, and the existing na- 
tion-states cannot claim, aside from a 
few exceptions, that there is aperfect fit 
between the nation and the state. That is 
to say, that only in a few cases, such as 
Japan, Iceland, Korea and Portugal, do 
the borders of an ethno-national group 
closely coincide with the borders of the 
state(Connor, W. 1994, p.375, quotedin 
Somlicz, J. 1998). 

If trying to assimilate people from 
different ethno-cultural backgrounds 
into one mandated 'model' of national 
identity can lead to conflict, how can 
host countries successfully achieve 
'unity within diversity'? The concept of 
'national identity' should be changed 
to 'civic identity' within a framework of 
shared values in amulticulturalvision. 
Advocates of multiculturalism such as 
Banks (1997), believe that the way to 
achieve a balance between concepts of 
'national unity' and 'ethnic diversity', 
is to mix and blend citizenship and 
multicultural education. 

Canada: Immigration, Citizenship 
and Multiculturalism 

The Canadian model of state is that of a 
nation of settlers and immigrants, and 
the population is made up of people of 
different cultures, races, languages, and 
religions. Canada has a long history as 
an immigrant receiving country and a 
long tradition of immigration policies 
and programs. Immigrants and refu- 
gees have played a crucial role in build- 
ing our nation. 

Since the Second World War, Canada 
has accepted close to 7.8 million im- 
migrants or almost 150,000 annually. 
Since 1990 our annualintake has been 
just under 230,000 or about 0.7% of 
our population. At this rate, Canada 
accepts more immigrants and refu- 
gees than any other country (Van 
Kessel, G.C.J., 1998,p.l). 

Canada is one ofthe few countries in the 
world with an active program for per- 
manent immigration. The approach to- 

wards immigrants and refugees is that 
"in selecting immigrants and refugees 
we are selecting future Canadian citi- 
zens" (VanKessel, G.C.J., 1998, p.2). 

Throughout the 2 0 ~  century the Ca- 
nadian immigration system and regu- 
lations have been revised and 
improved. In 1965, new immigration 
regulations were designed to eliminate 
all discrimination based on race, reli- 
gion and national origin. The point , 
system for immigration selection was 
introduced to evaluate, in a non-dis- 
criminatory way, independent immi- 
grants on the basis of their ability to 
contribute to the Canadian economy. 
Currently, the Canadian immigration 
system is based on the 1976 Immigra- 
tion Act and Regulation, which deter- 
mined the following: 

'The principles of Canadian immi- 
gration policy; 

'The government's responsibility to 
plan future immigration fluxes; 

'The distinction between refugees 
and immigrants; 

'Canada's first refugee determina- 
tion system. 
In 1989 the Immigration and Refugee I 
Board was also established. (For an 
overview of the Canadian immigration 
system see Citizenship and Immigra- 
tion Canada, 2000). 

The 1976 Act has beenreviewed and 
amended several times to respond to 
Canada's changing policy objectives. 
In April 2000, Bill C-31 theImmigration 
and Refugee Protection Act was pre- 
sented as aproposal to replace the cur- 
rent Act. The proposed Bill has several 
objectives. Among the objectives related 
to immigration, the principal ones are: 

'"To permit Canada to pursue the 
maximum social, cultural and eco- 
nomic benefits of immigration; 

'To enrich and strengthen the social 
and cultural fabric of Canadian society, 
while respecting the federal and bilin- 
gual character of Canada; 

.To see that all families are reunited; 
'To promote successful integration 

of permanent residents into Canada, 
while recognizing that integration in- 
volves mutual obligations for new im- 
migrants and Canadian society" (The 
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House of Commons of Canada, 6 April 
2000, p.2). 

With respect to refugees, the Bill 
makes specific reference to interna- 
tional conventions and proposes sev- 
eral objectives to recognize Canada's 
commitment and legal obligations to 
provide assistance to those in need of 
protection and resettlement (The House 
of Commons of Canada, 6 April 2000, 
p.3)- 

The social outlook towards immi- 
grants and refugees in Canada was, in 
the past, one of amalgamation within 
main-stream society but, more recently, 
policies have moved toward a focus on 
integration while acknowledging diver- 
sity (see Burnaby, B. et al., 2000). The 
multiculturalism policy within a bilin- 
gual framework was established at the 
federal level in 1971 and for three dec- 
ades this multicultural vision has been 
clearlyreflected by active immigration 
policies and by the creation of programs 
aimed at the settlement and integration 
of immigrants and refugees. The Gov- 
ernment of Canada has reinforced these 
concepts through the 1988 Canadian 
Multiculturalism Act, thereby declar- 
ing that the policy of Canada is: 

*To recognize that multiculturalism 
is a fundamental characteristic of Cana- 
dian heritage and identity; 

*To promote participation and equal 
treatment of individuals of all origins; 

*To foster the recognition of diverse 
cultures of Canadian society; 

*To preserve the use of other lan- 
guages while strengthening the official 
languages of Canada; 

*To ensure that all Canadians have 
an equal opportunity to obtainemploy- 
ment; 

*To promote policies and programs 
that enhance the understanding of and 
respect for the diversity of the members 
of Canadian society (Minister of Public 
Works and Government Services 
Canada, 1999). 

Canada has an open citizenship 
policy: that anyone born in Canada is 
automatically a Canadian citizen, and a 
Canadian resident who is 18 years of 
age and older has the right to apply for 

citizenship after three years of living 
legally and permanently in Canada. In 
order to become a citizen, there are some 
criteria to be met, such as knowledge of 
either English or French, and there are 
some exceptions that apply to people 
who have committed a crime and so on. 
Revisions to the 1977 Citizenship Act 
have beenpresentedunder Bill C-16 the 
Citizenship of Canada Act. The pro- 
posed legislation establishes clear, fair 
and objective criteria for Canadian citi- 
zenship, ensures that future Canadians 
have a link to Canada, and provides 
measures to protect the integrity of Ca- 
nadian citizenship (Citizenship and 
Immigration Canada, 25 Nov. 1999). 

The Canadian model of the 
multicultural state contrasts with the 
traditional Italian model of nation, 
which was mono-cultural, mono-reli- 
gious, and mono-linguistic. In Italy, 
migrants have been, until recently, re- 
garded only as temporary foreign work- 
ers, often illegally employed, who were 
separate and distinct from mainstream 
society. 

The Dimension of Migration in 
Italy 

Overview 

Historically, Italy has been a great ex- 
porter of what in recent times has been 
referred to as 'manpower' or 'human 
resources', and is now labeled 'human 
capital'. These great waves of emigra- 
tion ended around the mid-70s when 
the country's economy gained stability. 
Today, Italy finds itself on the 'receiving 
end' of migration movements, whereby 
increasing numbers of legal and illegal 
immigrants, political refugees and no- 
madic populations have settled in its 
territory. 

According to the latest report on im- 
migration published by Caritas (1999) 
the major Italian volunteer organiza- 
tion,in1998there were1,250,214immi- 
grants in Italy including 1,009 stateless 
persons. The four main continental re- 
gions of origin are Eastern Europe, 
North Africa, the European Union (EU) 
and East Asia. These figures refer only 
to migrants that have been 'registered' 
as temporaryresidents/workers and do 

not include the thousands of illegal 
immigrants crossing Italian borders 
every month. In 1998, in the region of 
Puglia alone, police forces detected 
39,065 "clandestini" [clandestine oril- 
legal migrants] mainly from Albania 
and in the same year the Department of 
Public Security 'expelled' 47,861 illegal 
immigrants (pp. 94 -97). 

Challenges: Immigrants and 
Nomads 

Many newcomers are working at jobs 
that Italians are no longer willing to 
perform, such as agriculture, assembly 
lines of factories, or house cleaning. 
Some are working illegally as 'lavoro 
nero' [literally: black market work]. 
There are also several thousands no- 
mads living in 'nomad camps', under 
poor health and social conditions. The 
phenomenon of migration has reached 
considerable proportions especially in 
large urban areas. Unplanned urban 
growth has been traditionally a 'Third 
World' problem, but these recent waves 
of immigrants and refugees have caused 
similar effects in large cities of devel- 
oped countries, such as Rome. This 
unplanned migration brings about is- 
sues of access to social services such as 
health and education and further en- 
hances existing problems of shelter, 
unemployment and crime, as evidenced 
in the IS' Report on the Integration of 
Immigrants inItaly (Commissione per le 
Politiche di Integrazione degli 
Imrnigrati, 1999). 

Challenges: Refugees 

Two different sets of data on refugees 
appear within the Caritas (1999) report. 
According to data of the Ministry of the 
Interior there were 40,592 asylum 
claims presented in 1998, whereas data 
of the 'Commissione Centrale per il 
Riconoscimento dello Status di 
Rifugiato' [Central Committee for Refu- 
gee StatusRecognition] show only 7,674 
claims (Caritas, 1999, p.97 andp. IX). It 
is recognized in the Caritas report that 
figures from the Ministry of the Interior 
might not coincide with those of the 
Central Committee which are provi- 
sional data as a few thousands claims 
had not yet been included. However, no 
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explanation is provided to clarify the 
reason for the contradiction in the fig- 
ures. 

In 1998, therejection rate of refugee 
claims was 32.3% and the acceptance 
rate was 13.4%, while over 45% of 
claims were still unprocessed (Caritas, 
1999, p. IX) The acceptance rate is in line 
with most EU countries but definitely 
below Canada's which is around 50% 
or above. Assistance to refugee claim- 
ants is limited to 45,000 Italian Lira per 
day (about $35.00 CAD) for 45 days. 
Although a temporary residency permit 
is issued, no work permit is granted to 
refugees awaiting their claims to be 
heard, a process that can take longer 
than a year (Caritas, 1999, p. 111). 
Whereas in Canada claims can also be 
processed abroad through resettlement 
programs and refugees can be 'spon- 
sored' by the government or through 
private sponsorship, in Italy 'docu- 
mented' claims are to be made to the 
border police prior to crossing the Ital- 
ian border (Parlamento Italiano, 1990). 

The 1998 Immigration Act 

Due to these growing challenges, in 
1998 new legislation regulating immi- 
gration was approved by the Italian 
parliament, namely the "Legge n. 40: 
Disciplina dell'immigrazione e norme 
sulla condizione dello straniero" [Act 
no. 40: Regulations on Immigration and 
Norms on the Condition of Foreigners] 
(Parlamento Italiano, 1998). The main 
aim of the Act was to 'regularize' the 
status of non-EU citizens and stateless 
persons referred in the act as "stranieri" 
[foreigners], and 'exclude' illegal immi- 
grants who do no meet the established 
criteria. The act regulates the issues of 
short-term residency permits, residency 
cards with indefinite validity, expul- 
sions, illegal immigration, discrimina- 
tion, family reunification, social 
assistance, social integration and ac- 
cess to education. 

With respect to the education of'for- 
eigners', the new Immigration Act 
(Parlamento Italiano, 1998) has pro- 
vided guidelines for regions and 
boards, but no national program has yet 
been implemented. Article 36 of the act 
deals specifically with 'instruction of 

foreigners' as well as 'intercultural edu- 
cation'. It specifies that compulsory 
education (elementary and middle 
school) applies to foreign children in 
the same way as it applies to Italian 
children and that the right to compul- 
sory education is guaranteed by the 
state, regional authorities and local 
agencies, "also through courses of Ital- 
ian as a second language" (Art.36). 
With regards to intercultural education, 
the guidelines indicate that 
intercultural activities are to be pro- 
moted by the school community. 
Through agreements with the Regions 
and with local authorities, elementary 
andmiddle schools are also to hold lit- 
eracy, Italian as a second language and 
training programs to promote access for 
immigrant adults. 

There is no specific mention of refu- 
gee issues, as refugees are generallyre- 
garded as ordinary migrants, although 
literature on refugees shows that the 
needs of a refugee are not always the 
same as those of an immigrant. With 
respect to youth refugees, for example, 
Kaprielian-Churchill and Churchill 
(1994) point out that "to the extent that 
refugee youngsters must cope with phe- 
nomena which other immigrant stu- 
dents do not face, their problems and 
requirements are different from those of 
voluntary immigrants" (p.2). 

Few educational provisions for im- 
migrants have been implemented at the 
national level. The most important one 
is to allow school registration for immi- 
grant students regardless of the status 
of the parents. However, it should be 
mentioned that some successful local 
programs are in place, mostly in north- 
ern cities, such as the intercultural cen- 
tres of Bologna (CDLEI) and Turin 
(CIDISS) (Commissione per le Politiche 
di Integrazione degli Immigrati, 1999). 
What seem to be lacking are national 
policies and programs targetingthe is- 
sue of integration of immigrants and 
refugees within the societal pattern of 
the host country: In the school, in the 
work-place and in the community. 

The Immigration Act also establishes 
provisions for the establishment of the 
'Commissione per le Politiche di 
Integrazione' [Committee for Integra- 

tion Policies], with the objective to re- 
port yearly on the implementation sta- 
tus of integration policies for 
immigrants. The first such report was 
released in November 1999 
(Commissione per le Politiche di 
Integrazione degli Immigrati, 1999). 
The most worrying findings of the re- 
port are the data on immigrant 
criminality: immigrants represent 
about 25% of adult inmates and over 
50% of juvenile inmates. Other problems 
identified range from lack of cultural 
and linguistic integration, to unem- 
ployment and poor social conditions. 
The primary educational problem iden- 
tified in the report is that immigrant 
children are being held back due to the 
lack oflinadequate knowledge of the 
Italian language. More recently, the 
media have reported that the highest 
rate of drop-outs is found among immi- 
grant youth (Editorial, I1 Tempo, 2000, 
Jan. 25;Editorial, I1 Giornale, 2000, Jan 
25). 

Citizenship 

In Italy, citizenship status is only 
grantedunder certain circumstances. It 
is not acquired through birth withinIta1- 
ian borders but through blood link (jus 
sanguinus), marriage (after three years), 
or after many years (more than 10) of 
permanent residency (Parlamento 
Italiano, 1992). This provision also 
causes problems of statelessness espe- 
cially among the nomadic populations. 

Hence, to the extent that citizenship 
implies active participation of the peo- 
plelcitizens in the life of their country 
and their community, immigrants and 
refugees inItaly still encounter institu- 
tional barriers to access civic and citi- 
zenshiprights. In fact, immigrants and 
refugees cannot fully participate in the 
political life of the country as they have 
not yet been granted voting rights. It is 
worth noting, however, that there is lob- 
bying to change current legislation on 
that regard. 

Summary and Conclusion 

Migration, both voluntary and involun- 
tary, is a global phenomenon and is 
causing changes to the social patterns 
of many countries. In order to success- 
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fully approach the issue of integration 
of newcomers into the host society, 
countries need to abandon the concepts 
of nation and nationalism and embrace 
policies of multiculturalism and active 
citizenship. Traditional emigration 
countries, such as Italy, now face anew 
role as immigration countries. It must be 
acknowledged that the approach 
adopted by Italy is positive in that its 
policies are not as harsh as other EU 
states and it favors integration without 
total assimilation. This approach re- . flects the multiculturalism policyframe- 
work adopted by Canada, which 
remains the most successful one in ad- 
dressing the issue of integration of di- 
verse populations. Despite these efforts, 
barriers are still present in the Italian 
system and they need to be addressed. 
The greatest challenges are to improve 
the refugee determination system, elimi- 
nate educational and linguistic barri- 
ers, improve social conditions, achieve 
equal opportunity in the workforce, and 
remove barriers to citizenship rights. 

Critics of multiculturalism argue that 
gaps are still present in the Canadian 
system and that some newcomers 'fall 
between the cracks'. They may also ar- 
gue that, due to these shortcomings, 
multiculturalism has failed in its scope. 
Nationalists maintain that 
multiculturalism results in lack of as- 
similation and lack of national identity. 

As already stated, the response to 
these criticism is twofold. Firstly, the 
whole notion of national identity is 
challenged by growing migration re- 
sulting in increasingly diverse 
populations. Secondly, althoughthere 
are still challenges in the Canadian sys- 
tem that definitely need to be addressed, 
multiculturalism has been by far more 
successful than assimilation policies in 
allowing people from different cultural, 
linguistic, religious and ethnic back- 
grounds to coexist in an atmosphere of 
mutual respect. As observed by the In- 
ternational Organization for Migration, 
(1995, p. 86) "The multicultural ap- 
proach makes it possible for migrants to 
become citizens while maintaining dis- 
tinct cultural differences". 

Canada maybe criticized for not hav- 
ing a strong national identity, but it has 

acknowledged and built upon the no- 
tion of the coexistence of diversity and 
the acceptance of the 'other'. Although 
its policies and programs may not be 
perfect, they deserve the attention of 
countries such as Italy where such poli- 
cies and programs have only recently 
been brought to the forefront in the 
policy arena. So far no government has 
achieved the perfect social system 
where everyone starts the race equally 
and where all systemic barriers such as 
racism and xenophobia are removed. 
Nonetheless, in the past thirty years, 
policy-makers in Canada have made the 
best attempt to accept and accommodate 
immigrants and refugees through active 
immigration policies, settlement pro- 
grams, equal opportunity programs, 
anti-racism policies, and so forth. 

Although the Italian immigration 
policy is based on a multicultural (and 
intercultural) approach, there is a fun- 
damental difference between Italian 
and Canadian policy. The most signifi- 
cant difference is that in Canada landed 
immigrants and recognized refugees are 
not regarded as temporary foreign work- 
ers but they are considered the citizens 
of tomorrow. In an editorial of The Globe 
and Mail (March 14,2000, p.A14), the 
Canadian policy of integration of immi- 
grants is compared with the policies of 
several European countries and Japan 
where they "clearly have trouble accept- 
ing the change from an ethnic definition 
of nationality to a volitional one". Ac- 
cording to The Globe and Mail those 
countries should make integration poli- 
cies a priority, they should look at how 
we do things in Canada ". . . . A policy of 
exuberant integration has worked for us 
and, in one way or another, it can work 
for countries where the old blood-based 
definition of nation clashes daily with 
the future of collective prosperity.". 

References 
Banks, J.A. (1998). An Introduction to 

Multicultural Education. Boston, MA; 
Toronto: Allyn and Bacon. 

Banks, J. A. (1997). Educating Citizens in a 
Multicultural Society. New York: Teachers 
College Press. 

Burnaby, B., James, C. and Regier, S. (2000, 
March). Working Paper Series: The Role of 
Education in Integrating Diversity in the 

Greater Toronto Area. Toronto, On.: Joint 
Centre of Excellence for Research on Immi- 
gration and Settlement. 

Canadian Council for Refugees. (1998). Best 
Settlement Practices: Settlement Services 
for Refugees and Immigrants in Canada. 
Montreal, Quebec: Canadian Council for 
Refugees. 

Caritas di Roma. (1999). Immigrazione: Dos- 
sier Statistic0 '99. Roma, Italy: Edizioni 
Anterem. 

Churchill, S. (1996). TheDecline of theNation- 
State and the Education of National Mi- 
norities. International Review of 
Education. Vol. 42 (4), pp. 265-290. 

Citizenship and Immigration Canada. (July 
2000) Milestones of the 20th Century Min- 
ister of Public Works and Government 
Services Canada. Available on-line: http:/ 
/www.cic.gc.ca/english/about/mile- 
stones/index.html. 

Citizenship and Immigration Canada. (25 
Nov. 1999) News Release: ACitizenship of 
Canada Act Proposed in Parliament. 
Available on-line: http://www.cic.gc.ca/ 
english/press/99/993 7-pre.htm1. 

Citizenship andImmigrationCanada. (1999). 
Canada.. .The Place to Be: Annual Immi- 
gration Plan forthe year 2000. Availableon 
line: http://www.ci.gc.ca/english/pub/ 
anrep00e.html [04/04/00]. 

Citizenship and Immigration Canada. (1998). 
Immigrant Services. Available on-line: 
http://www.cic.gc.ca/english/new- 
comer/ [04/04/00]. 

Citizenship and Immigration Canada. (1976). 
Immigration Act and Regulations. Avail- 
able on-line: http://www.cic.gc.ca/ 

Commissione per le Politiche di Integrazione 
degli Immigrati. (30 Nov. 1999) Primo 
Rapporto sull'Integrazione degli 
Immigrazti inItalia. Roma: Presidenza del 
Consiglio dei Ministri. Available on-line: 
http://www.affarisociali.it/servizi/ 
rapportolg99.htm. 

Connor, W. (1993). Beyondreas0n:Thenature 
of the ethnonational bond. In Ethnic and 
Racial Studies. Vol. 16-3, pp. 373-389. 

Consultorio Familiare di Azignano (1997). I1 
Bambino e la Famiglia nella Societa' 
Multietnica. Ovest Vicentino (VI): ULSS n. 
5, Regione Veneto. 

Editorial. (March 14,20OO).TheCanadianWay 
to Redefine Nationality. The Globe and 
Mail. (p. A14). 

Editorial. (25 Jan. 2000). Scuola, ogni anno 
tremila abbandoni. I1 Tempo. Roma, Italy. 

Editorial. (25 Jan. 2000). Oltre tremilaragazzi 
abbandonano la scuola ogni anno. I1 
Giornale. Milano, Italy. 

Hobsbawm, E.J. (1990). Nations and Nation- 
alism since 1780: Programme, Myth, Real- 

- 

Refuge, Vol. 19, No. 2 (January 2001) 4 1 



ity. Cambridge, UK: Cambridge Univer- 
sity Press. 

International Organization for Migration and 
Interworks. (Sept. 1995). Overview ofIn- 
ternational Migration. Geneva, Switzer- 
land: International Organization for 
Migration. Available on-line: http:// 
www.iom.int/. 

Kaprielian-Churchill, I. and Churchill, S. 
(1994). The Pulse of the World: Refugees in 
Our Schools. Toronto, On.: OISE Press, 
TheOntario Institute for Studies inEduca- 
tion. 

Knowles, V. (1997). Strangers at Our Gates: 
Canadian Immigration and Immigration 
Policy, 1540-1997. Toronto, Ontario: 
Dundurn Press. 

Minister of Public Works and Government 
Services Canada. (1999). Canadian 
Multiculturalism Act. R.S. 1985, c.24. 
Toronto, Ontario: FederalPublications Inc. 

Parlamento Italiano (1998). Legge 6 marzo 
1998, n. 40: "Disciplina dell'immigrazione 
e norme sulla condizione dello straniero". 
Gazzetta Ufficiale. n. 59 del 1 2  marzo 

Zecca dello Stato. Available on-line: http:/ 
/www.senato.it/parlam/leggi/, or 
http://www.stranieriinitalia.com/leggi 

Parlamento Italiano. (1992). Legge 5 febbraio 
1992, n. 91: "Nuove norme sulla 
cittadinanza". GazettaUfficiale, 11.38 del 
15 febbraio 1992. Roma, Italy: Istituto 
Poligrafico e Zecca dello Stato. Available 
on line: http://www.senato.it/parlam/ 
leggil, or http:// 
www.stranieriinitalia.com/leggi . 

Parlamento Italiano. (1990). Legge 28 feggraio 
1990, n. 39: "Rifugiati". Gazzetta 
Ufficiale, no. 49 del 28 febbraio 1990. 
Roma, Italy: Istituto Poligrafico e Zecca 
dello Stato. Available on line: http:// 
www.senato.it/parlam/leggi/, or http:/ 
/www.stranieriinitalia.com/leggi. 

Roncati, R. and Cicchetti, G. (Eds.) (1999). 
Italy in Figures. Rome, Italy: Istituto 
Nazionale di Statistica. Available on-line: 
http://istat.it 

Smolicz, J. J. (1998). In search of a 
multicultural nation: The case of Australia 
from an international perspective. InRich- 
ard J. Watts and Jerzy J. Smolicz (Eds). 

Cultural Democracy and Ethnic Plural- 
ism: Multicultural and Multilingual Poli- 
cies in Education. Frankfurt am Main, 
Germany: Peter Lang. 

Smolicz, J. (1997). Cultural Democracy and 
Ethnic Pluralism: Multicultural and Mul- 
tilingual Policies. Frankfurt am Main, Ger- 
many; New York: P.Lang. 

The House of Commons of Canada. (6 April 
2000) Bill C-31: An Act respecting immi- 
gration to Canada and the granting of refu- 
gee protection to persons who are 
displaced, persecuted or in danger. The 
Minister of Citizenship and Immigration. 
Available on-line: http://www.cic.gc.ca/ 
english/about/policy/legrev~e.html 

Van Kessel, G. (2000). 'Current Issues in Refu- 
gee Policy: Northern and Southern Per- 
spectives'. Summer Course on Refugee 
Issues 2000. Centre for Refugee Studies, 
YorkUniversity, Toronto, Ontario. 

Van Kessel, G.C.J. (1998). The Canadian Im- 
migration System. Ottawa, Ontario: Citi- 
zenship and Immigration Canada. 
Available on-line: http://www.cic.gc.ca/ 
english/refugee/kessel-e.htm1. a 

42 Refuge, Vol. 19, No.2 (January 2001) 



Kosovar Resettlement Assistance Project in Greater Victoria 

Abstract 

This paper describes a practical sew- 
ice model based on my field experience 
and outlines the process of Kosovar 
refugees' initial resettlement in Greater 
Victoria. Although an individual's age, 
social, educational, economic, and 
health conditions are some factors to 
influence refugee psycho-social adjust- 
ment, the continuum of resettlement is 
explained as dynamic, two-way, multi- 
faceted, and long term. Resettlement 
does not end within one's lifetime, but it 
is rather an inter-generational evolu- 
tion. This paper, however, only focuses 
on the first initial resettlement stage, 
which is critical to influence the whole 
continuum of inter-generational adjust- 
ment. 

Cet article ddcrit un modde pmtiqu ? de 
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This project posed many challenges to 
my role as an "immigrant settlement 
workerJJ with reference to my reflection 
on the process; notion of differences, 
"otherness", assimilation, integration, 
and refugee and immigrant stereotyp- 
ing. Resources written from the settle- 
ment worker's perspectives are 
extremely limited due to settlement 
workers' English as their additional 
language background and their 
marginalized status. 

This paper highlights the govern- 
mental sources of support and fund- 
ing, as well as positive community 
responses towards the project, tensions 
among each stakeholder, bureaucratic 
paperwork, and possible backlash 
from other group members. This 
project is an example of how the tradi- 
tional conventional social work prac- 
tice cannot be a good tool to 
understand the whole problem situa- 
tion of Kosovars. Structural social 
work, however, is an instrumental 
guideline for the broader perspective of 
assessing the needs of Kosovars to- 
wards better lives. In this paper, I use 
an Albanian word "Kosova" instead of 
the Serb word "Kosovo" whichmostly 
used by the media. 

Introduction 
This paper analyzes and critiques the 
process of Kosovar Resettlement As- 
sistance Project in Greater Victoria, 
which was undertaken by the Inter- 
cultural Association of Greater Victo- 
ria (ICA). I have been working for ICA 
for over ten years, where one of the 
major mandates is to assist immigrant 
and refugee settlement in Greater Vic- 
toria. Through my position at ICA, I 
had an opportunity to coordinate the 
Kosovar Project. 

The primary purpose of this paper is 
to report how the project assisted 
Kosovar refugees in Greater Victoria. I 
will explore this project through the 
feminist, anti-racist, and structural so- 
cial work practice to understand the 
human tragedy of ethnic cleansing. The 
major goal of this project is to assist the 
ethnic Albanianrefugees, who were the 
targets of organized violence in the 
province of Kosova in Yugoslavia, 
through an easier transition of resettle- 
ment inGreater Victoria. Therefore, this 
paper will discuss the background of 
Canada's humanitarian evacuation 
policy, refugee push and pull factors, 
the situation of Canada as the host 
country, and the cross-cultural problem 
solving efforts to better the services in 
Greater Victoria. 

For the scope of this paper, I will ex- 
amine the cause of the mass exodus of 
Albanian Kosovar refugees: How the 
minority Serb government oppressed, 
marginalized, and alienated the major- 
ity Albanians. The second section of my 
paper describes the problem statement 
that has led me to develop the project. I 
will state the nature of the problem in 
order to provide better resettlement serv- 
ices in Greater Victoria, including a 
statement of my perspective (values, 
beliefs, assumptions, personal andpro- 
fessional interest, and experiences 
about this project). I will also present the 
possible causes contributing factors for 
the problem identified in the problem 
statement. 

In the third section, I will focus on the 
specific objectives of this project and 
identify internal and external drivers, 
which supported the project, and the 
barriers that stood in the way of imple- 
mentingbetter services. I will describe 
my action plan and the steps I took in my 
planned effort, including a time-line 
and the specific activities involved in 
eachstage. I will discuss possible politi- 
cal and ethical considerations and their 
implications for my planned project. 
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The last component of this paper will 
be my critical analysis of the project re- 
sults, including the expected and unex- 
pected outcomes. I will discuss my 
personal insights, the general learning 
process throughout this project. I will 
identify how my values, beliefs, and 
assumptions were challenged, and 
how these challenges affected my per- 
sonal life and professional practice. 

Literature Review 

The preliminary literature was 
searched within a structural, feminist, 
and anti-racist social work reference. I 
examined publications such as Robert 
Mullaly's Structural Social Work: Ideol- 
ogy, Theory, and Practice (1993), Paulo 
Freire's Pedagogy of the Oppression 
(1994), Katrina Shields In the Tiger's 
Mouth: An Empowerment Guide for 
Social Action (1994), and Elaine 
Penderhughes' Understanding Race, 
Ethnicity, and Power (1989). Although 
these sources were backbone of the 
generalist, structuralist, and feminist 
practices, Irealized how difficult it was 
to practice a realistic, attainable, and 
measurable outcomes within the 
present capitalist and liberal valued 
society. Mullaly (1993) asserts that the 
fundamental social workvalues of hu- 
manism are congruent with socialist 
paradigms, however, state power main- 
tains the present status quo and restricts 
the eligibility of funding criteria. Shield 
(1994) claims the feminist principle of 
empowering unprivileged, vulnerable, 
and marginalized people, and vali- 
dates my belief of the importance of im- 
migrant settlement work. Nonetheless, 
I found that there were not enough re- 
sources available regarding the overall 
social welfare for immigrants andrefu- 
gees. Armitage (1996) states in Social 
Welfare in Canada Revisited: Facing up 
the future that "Canada has undergone 
enormous economic, political, andcul- 
turd change [for twenty years]", yet the 
content does not include the welfare 
policy for immigrants and refugees. 

The other initial resources provided 
up-to-date information and publica- 
tions through Citizenship and Immi- 
gration Canada, and print material 
which described the situation in Kosova 

and the practical suggestions for work- 
ing withrefugees: Sponsoring Kosovars 
to Vancouver Island (Miller: 1999) and 
a Subcontract manual for Kosovar Re- 
settlement Assistance Program. The 
publications from the United Nations 
High Commissioner for Refugees 
(UNHCR) also presented a useful 
guideline for settlement work: "A frame- 
work for People Oriented Planning: 
Taking Account of Women, Men, and 
ChildrenNewcomers in Canada," and 
a quarterly magazine called "Refu- 
gees." 

For the otherresources, my major con- 
tact on understanding Kosovar culture 
and way of life was from five members of 
the Kosovar community, who helped me 
set up orientation for volunteers and 
joint-sponsors on Vancouver Island. 
Although psychosocial trauma and 
destruction is not a focus on this stage of 
resettlement, Martin-Baro (1994) claims 
three components of psychosocial 
trauma of survivors of organized vio- 
lence: l. Social polarization and in- 
equality exist. 2. Institutional lies and 
circles of silence obscure social reality. 
3. Survivors and their families, personal 
networks, and the societies of which 
they are members. Locally, three profes- 
sionals (a female clinical counsellor and 
two male psychologists showed a 
strong interest in working on the issue 
of trauma. 

Background on Kosovar 
Refugees 

The Amnesty International reported on 
the decade of human rights crimes and 
prolonged organized violence in 
Kosova (1998) and that led to the NATO 
and the United Nations High Commis- 
sioner for Refugees' (UNHCR) involve- 
ment. The population of Kosova in 1998 
was 1.5 million people, of which 1.3 
million were ethnic Albanians 
(Malcolm, 1999). The dispute in the 
Balkans has been a major problem after 
years of conflict and increasing tension 
with Russia, and the nations were di- 
vided in Serbia, Montenegro and Roma- 
nia without the consideration of ethnic 
composition in 1878. In 1918, Yugosla- 
via was created from the formerly occu- 
pied Ottoman and Austrian empires, 

and followed by Josip Tito's communist 
regime in Yugoslavia in 1944 (Kaplan, 
1996). Kosova, has been an unrest re- 
gion in the former Yugoslavia between 
majority Albanians (90%) and Serbs 
(10%) after the end of World War 11. 

In 1989, the Slobodan Milosevicgov- 
ernment stripped away Albanian 
Kosova autonomous status. For exam- 
ple, approximately, 350,000 ethnic Al- 
banians sought asylum inEurope in the 
following decade. Albanians were not 
allowed to speak Albanian in public, 
the children were not allowed to attend 
schools, and there were massive dis- 
missals from the government and pro- 
fessional jobs. The elected parliament 
was declared illegal and many were 
arrested and tortured under the brutal 
Milosevic regime (Miller, 1999). The 
oppression, discrimination, violence, 
and atrocities of ethnic cleansing re- 
sulted in an exodus of over a quarter of 
amillion refugees from Kosova in 1999. 

On March 24,1999 NATO launched 
its 78-day air war. Within three days, 
ethnic Albanians began to arrive in 
neighboring countries in huge num- 
bers: 444,600 refugees in Albania, 
244,500 to Macedonia, and 69,900 in 
Montenegro. Due to the limited capaci- 
ties in the receiving countries, more than 
90,000 Albanians were transferred to 29 
countries for temporary evacuation 
(Willkinson ed, 1999). Canada re- 
sponded by taking 5,000 refugees under 
the humanitarian evacuation program. 

Kosovar Refugees in Victoria 

The Kosovar refugees have started to 
resettle in Greater Victoria under three 
different categories since April, 1999. 
The Fast Track program was the part of 
Family Reunification for refugees who 
have relatives in Victoria. Under this 
emergency evacuation, Citizenship and 
Immigration Canada extended family 
reunification for not only nuclear family 
members but also any relatives such as 
cousins, uncles, and nieces. Further- 
more, family sponsors did not have to 
demonstrate their financial responsi- 
bilities for ten year sponsorships. Spe- 
cial Needs cases required serious 
physical or mental attention at oversea 
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refugee camps, and the UNHCR 
prioritized to assist these people first. 

Operational Parasol was for those 
individuals or families who hadno rela- 
tives in Canada, and for those who 
stayed in Canadian sustaining camps 
for up to six weeks. Differently from the 
refugees, those who arrived directly 
from oversea camps inMacedonia and 
Albania under Fast Track and Special 
Needs, the people under Operational 
Parasol came through the Canadian 
Army Basecamps: CFB Trenton, Green- 
wood, Aldershot, Kingston, and Hali- 
fax, where they spent four to six weeks 
receiving basic orientation for Cana- 
dian lifestyles. 

Originally, in total, 120-150 people 
were expected toresettle in Greater Vic- 
toria by the end of July, 1999, however, 
the actual total number of Kosovars was 
one hundred-one after the closure of the 
humanitarian evacuation program in 
September, 1999. while forty-sixpeople 
under Fast Track and Special Needs 
programs were in the process of adjust- 
ing to their lives in their new environ- 
ments, forty-five Kosovars arrived in 
Victoria under Operational Parasol as- 
sisted by the community joint-sponsors. 
The role of the community sponsors was 
equivalent to Fast Track relative spon- 
sors who assisted in the social and emo- 
tional needs of the Kosovars. 

ICA provided orientation for the 
Kosovars under Fast Track and Special 
Needs, while the refugees under the 
Operational Parasol program were sup- 
posed to receive full orientation pro- 
grams in sustaining camps in the 
Eastern provinces before they settled in 
Victoria. Financially, the refugees re- 
ceived monthly cheques equivalent to 
the amount of provincial income assist- 
ance for food, clothing, accommoda- 
tion, and transportation, in addition to 
the first initial starting cheque covering 
furniture and staples from the federal 
Citizenship and Immigration Canada 
(CIC). 

Problem Statement 

The "Kosovar Resettlement Assistance 
Project in Greater Victoria" brought to- 
gether a wide range of individuals from 
a variety of community and institu- 

tional settings. As the Coordinator of 
ImmigrantIRefugee Settlement and In- 
tegration Services, I received Kosovar 
refugees and assisted them in settle- 
ment orientation, and coordinated with 
other community services. This col- 
laborative work posed many chal- 
lenges due to the federal policy 
regarding government sponsored refu- 
gees, the fundingrequirements, and dif- 
fering perspectives, beliefs, and 
positions taken by each stakeholder; 
CIC, NGO service providers, volun- 
teers, and community joint-sponsors. 
The community politics was more 
problematic rather than a source to 
build alliances for coalition. 

The local CIC selected the commu- 
nity sponsors whose services focus on 
social and emotional support to 
Kosovars under Operational Parasol. 
Sponsors who responded immediately 
to CIC's request were predominately 
from Christian church denominations. 
Volunteers also stepped forward to as- 
sist the Kosovars under Fast Track and 
Special Needs in their resettlement 
process. 

What was missing at Kosovar arriv- 
als were local resources and commu- 
nity collaboration, coordination, and 
communication between inter-govern- 
mental agencies such as CIC, Revenue 
Canada, the Ministry of Human Re- 
sources, NGO service providers, and 
community agencies. I, as avisible mi- 
nority immigrant woman who had ex- 
perienced settlement/adjustment 
difficulties in Canadian society, took 
this as a great opportunity not only to 
provide settlement services, but also to 
broaden my perspective by attempting 
to understand each Kosovar's indi- 
vidual experience. This enhanced my 
experiences and knowledge of the set- 
tlement and adjustment process in my 
profession. 

Causal Analysis 

I learned of the cause of Albanian 
Kosovars' mass exodus as deeply em- 
bedded in a long history of ethnic con- 
flict in the Balkan region for over five 
hundred years (Kaplan, 1996). 
Pinderhughes claims: 

The sense of commonality with oth- 
ers and the individual ethnic meaning 
that people develop as a result of their 
experiences have implications far be- 
yond those of shared religion, na- 
tional origin, geography, or race 
(1989:39). 

A socio-economic and demographic 
analysis was a critical component of 
this project. There was an obvious lack 
of communityresources. Furthermore, a 
local Albanian community was not well 
established. Only five families were 
identified and became the sponsors for 
Fast Trackmembers, however, they were 
relatively new and many were still in 
the process of their settlement in Victo- 
ria. 

I identified specific problems and 
barriers, that existedin this whole proc- 
ess. While considering differing points 
of view and governmental policies, 
these factors would have had a signifi- 
cant influence in providing better orien- 
tation services to Kosovars and training 
to sponsors and volunteers. The factors 
are: 

*my lack of knowledge concerning 
Kosovar culture, language, and issues; 

*lack of coordination among govern- 
ment bodies, local agencies, sponsors, 
and relatives; 

*differing beliefs/viewpoints re- 
garding settlement among sponsors 
and volunteers; 

*.lack ofresources in the community 
such as Albanian-speaking profession- 
als such as doctors and counselors; 

*.competition for funding among 
various agencies; 

*stereotypes about Muslim people 
which community joint-sponsors 
and volunteers might have held. Their 
potential motivations to convert 
Kosovars to Christians. 

My intentions to provide better serv- 
ices was influenced by the above factors, 
which also reflected to each stakehold- 
er's personal conceptual baggage. I 
identified my level of knowledge con- 
cerning Kosovar people and their cul- 
ture, the bureaucracy that seemed to be 
developing among government agen- 
cies, the diverse views onsettlement that 
may be provided, and the limited avail- 
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able resources as major elements of the 
problem. As ICA had been selected and 
contracted to provide Kosovar orienta- 
tion, coordination among community 
agencies caused some tensions even at 
the early stage. I believed that through 
education and interaction with the 
Kosovars, the conceptual baggage each 
stakeholder carried was dealt with ex- 
plicitly and implicitly and led to the 
elimination of stereotypes. 

For analyzing some of the causes of 
the problem, I will focus onFirst Nations 
and the Feminist perspectives. As both 
perspectives emphasize the importance 
of working relationships with respect, I 
endeavored to respect not only 
Kosovars, but also volunteers, sponsors, 
and the other representatives. Also, my 
planned activities required Kosovars' 
active participation in the process of 
implementing the project. I started to 
compile interpreters' list from Albani- 
ans who have been here and newly ar- 
rived. 

Through the lens of First Nations per- 
spective, I learned the importance of dis- 
tinctive cultural values, language, as 
well as self determination of the comrnu- 
nity. In fact, these theories affect me as a 
visible minority immigrant woman. 
Since I value my own heritage, I would 
not attempt to change or ignore the im- 
portance of Kosovar culture. In addi- 
tion, gender analysis ensured that the 
project did not disadvantage women, 
elders, and children to address the needs 
and resources of the people holistically 
by respecting gender and the specific 
roles of women, men, the elderly and 
children. 

Goals and Objectives 

The major goal of this project was to as- 
sist Kosovar refugees in an easier transi- 
tion of resettlement in Greater Victoria 
and becoming active and independent 
members of Canadian society. The time 
frame for this project began from the ar- 
rival of refugees to the initial phase of 
resettlement in the first three months 
depending the arrival date of each case 
(May-September, 1999). The specific 
objectives were: 

o co pile a lest of local reso rces, 
such as Ectors, dentists, OpticaYserv- 
ices, and the other 

*to utilize interpreters who speak Al- 
banian and to provide training for in- 
terpreters regarding ethical issues and 
self-care such as confidentiality, 
boundaries and power differences; 

*to translate essential materials into 
Albanian; 

*to provide support and training to 
joint-sponsors and volunteers regard- 
ing how to work with refugees; 

*to organize basic community 
orientations covering the topics of edu- 
cation, law, health, community re- 
sources, finance, rental agreement, 
public transportation, and immigrant 
settlement process; 

*to monitor carefully the symptoms 
of post-traumatic disorder and appro- 
priately to refer and work with 
counselors; 

*to advocate for the needs of Kosovar 
refugees in Greater Victoria 

*to assist Kosovar refugees in estab- 
lishing a local community develop- 
ment program. 

Drivers and Barriers 
Many intertwined layers of interna- 
tional, Canadian government, commu- 
nity, and individual levels of 
commitment, energy, values, and be- 
liefs were identified as strong drivers 
for the Kosovar evacuation and reset- 
tlement effort. Also, as the external 
driver, the media played a key role to 
influence the decision making process. 
It is interesting to note that drivers can 
become a potential barrier as well, de- 
pending on the experiences and per- 
ception of the media, general public, 
government, and stakeholders with 
Kosovars. 

The government's commitment to 
provide services and financial assist- 
ance was adriver. Certain policies have 
beengenerously changed such as waiv- 
ing processing fees ($500) for the land- 
ing application, the airplane 
transportation fees, and increasing the 
benefit of Federal Interim Health Plan. 
In addition, the Federal financial as- 
sistance was extended to two years 
from general one year benefit, which 
would make the refugee transition 
easier than the other refugee groups. 

Prior to the first arrivals of Kosovars, 
the project had been responded to with 
enthusiasm from various local commu- 
nity groups and individuals. Sponsor 
groups and volunteers were quick to 
respond to the call from CIC in over- 
whelming number; in fact, according to 
CIC, some sponsor groups had to be 
turned down. In general, the Canadian 
public has been receptive to Kosovar 
newcomers, as proved by their numer- 
ous charitable contributions. However, 
the underlying community politics 
were problematic in the initial meet- 
ings: Tension surfaced among the par- 
ticipants and conflicts arose. 
Eventually, ongoing open dialogue, 
consultation, and training for the com- 
munity stakeholders eased some ten- 
sions and resolved conflicts. 

The government served as a bar- 
rier. There was an enormous amount of 
paperwork required for each refugee 
since the initial contact with the earliest 
arrivals. Yet, I found that some of the 
essential information was often incom- 
plete or incorrect. For example, some 
paper work was completed in overseas 
refugee camps, but this information was 
not relayed to the front-line level. Fur- 
thermore, correcting the official docu- 
ments and information took several 
weeks, which caused delays in initial 
assistance funds. Due to the enormous 
amount of paperwork and the over- 
whelming stress levels of the refugees, 
very few people could recall much about 
the documentation. Therefore, unfortu- 
nately, a huge amount of paperwork 
was duplicated. Through some con- 
tacts with Albanians in Victoria, I 
learned that there was often a lack of 
trust between non-clan members. My 
initial consultations withKosovar refu- 
gees through workshops and orienta- 
tion helped me understand Kosovar 
cultural backgrounds. Personally re- 
flecting on my experience as a visible 
minority immigrant woman, generated 
an even stronger commitment and inter- 
est to work this project. 

Strategy for Change 

Those facilitating the refugee empower- 
ment process must understand not only 
refugees' new cultural context and 
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codes but also the means by which they 
retain and value "old" cultural tradi- 
tion and norms. Multiculturalism de- 
pends on this systemic interplay of 
forces (Howarth 1998). 

The gender analysis and the people- 
oriented planning was the base of my 
framework to achieve the goals. There- 
fore, it was an important strategy to 
ensure that this project did not disad- 
vantage women, elders, and children, 
and to ensure that the project 
holistically address the needs and re- 
sources of Kosovar family by respecting 
gender and specific roles of women, 
men, the elderly and children. It re- 
minded me that the refugees are active, 
productive, and resourceful people 
rather than passive victims awaiting 
support and assistance. In addition, a 
gender analysis and people oriented 
planning are tools, which facilitate 
project planning, implementation and 
evaluation. 

Volunteer and sponsor training 
workshops were organized for a total of 
six sessions (each two hours), and cov- 
ered topics such as understanding the 
Resettlement finance, Kosovar culture, 
ethical issues, and how to work with 
people experiencing with post trau- 
matic stress. The regular meetings al- 
lowed me to develop trust and good 
working relationships with one an- 
other. Settlement is long-term, dynamic, 
multifaceted, and a two-way process. 
This kind of training for the host com- 
munity was essential. As a result, I 
organized additional one-day work- 
shops in Nanaimo and Courtney on 
Vancouver Island, while the monthly 
sponsors' support meetings continued 
in Greater Victoria. 

An ethical consideration of this 
project was the social and financial 
power differences between Kosovar 
refugees and service providers includ- 
ing volunteers and joint-sponsors. An- 
other ethical dilemma involved 
selecting appropriate interpreters as 
issues such as femalelmale, urbadru- 
ral, and cladnon-clan in order to pro- 
vide more sensitive services. A potential 
issue I was concerned with was anti- 
Kosovar backlash in Victoria, because 
in spring, 1999 in the middle of arrival 

of Albanian Kosovars, Victoria Serb 
community was established. 

Conclusion 

Structural social work was an instru- 
mental guideline as a broader perspec- 
tive of assessing the needs of Kosovars 
and in changing to better resettlement 
situations. In general, the condition 
existed to provide the necessary assist- 
ance for the Kosovar refugees was much 
more flexible with timely positive com- 
munity response. As aresult, manyrefu- 
gee advocates question why such a 
strong dedication as opposed to other 
ethnic groups settling into Canada. 

Traditionally each stakeholder in the 
project had worked separately and iso- 
lated from one another because of the 
perceived irrelevance of perspectives, 
beliefs, and values. Community coali- 
tion work could be challenging due to 
the reflection of the organizations' dif- 
ferent history and experiences in the 
community. Obviously, there was no 
cohesive community to share the same 
vision with one another, however, this 
project brought an opportunity to break 
traditional barriers and division among 
the key stakeholders such as the CIC, 
NGO service providers, and church in- 
stitutions. Therefore, the success of the 
project depended on each stakeholder's 
effort to work towards strong commu- 
nity collaboration. Through this project 
some consensus among the community 
members was expected by promoting 
greater exchange and networking. My 
personal strategy was to direct the dis- 
cussion the way in which community 
organizations can work together to ad- 
vocate on behalf of refugees and to influ- 
ence the decision making process 
regarding immigration and citizenship 
issues. 

Through this project, my interest was 
to pursue the feminist approach work- 
ing with people from the margins, and I 
kept my journals, where it occurred to 
me new learning and the measure of 
psycho-social adjustments of the refu- 
gees. To monitor progress towards the 
goal, feedback from Kosovars and as- 
sisting volunteers and joint-sponsors 
was necessary. Once trust was devel- 

oped, I was able to seek feedback from 
the people. 

This project made me question: What 
does the goal of settlement services 
mean to be? When does the settlement 
process end? What is the role of the 
settlement worker in this process? Al- 
though my experience with Kosovars 
was onlyshort period of settlement con- 
tinuum, Counseling across cultures 
(Pederson: 1996) describes the settle- 
ment and integration theory from a ho- 
listic view. As Cheboud claims that "the 
goal of the [structural] theory is to create 
change, that is progressive, holistic, so- 
cial, and environmental, it provides key 
ingredients to understand the needs 
and the effects of change" (1998:33). 
Kosovar's personal experience can in- 
fluence political decision. I feel respon- 
sible as an Immigrant settlement worker 
not only to empower refugee individu- 
als but also to influence the structural 
level in the issue of overall refugees' 
resettlement. 
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