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Building the Infrastructure for the 
Observance of Refugee Rights in the 

Global South
Barbara Harrell-Bond

Abstract
Refugees in the Global South face many serious violations 
of their rights. Several major host states have failed to rat-
ify both the Refugee Convention and the 1967 Protocol. 
However, even among those states that have ratifi ed one or 
both, few have enacted the domestic legislation to implement 
the provisions, and no state in the South has made a serious 
eff ort to bring domestic law in other subjects—immigration, 
health, labour, education—into harmony with the rights of 
refugees and their international commitments.

Th is article presents a multi-faceted proposal, a guide to 
building a new global infrastructure for the protection of 
refugees. An important precursor is the rapid expansion in 
the teaching and studying of refugee law. Today’s students 
of refugee issues are tomorrow’s researchers, lawyers, and 
scholars, all of which are desperately needed to help refugees 
navigate the process of status determination and resettle-
ment, to advocate more generally for the rights of refugees, 
and to monitor states’ compliance with international obliga-
tions. Also, human rights NGOs need to embrace the fact 
that refugees are human beings, and refugee rights are hu-
man rights. Furthermore, advocacy groups, legal aid organ-
izations, and other NGOs need to understand that advo-
cacy, legal assistance, and research must go hand in hand: 
the provision of legal assistance to individual refugees not 
only makes the use of their life stories for research and ad-
vocacy more ethical, it improves the quality of the research 
and advocacy as well. Perhaps most importantly, all the 
groups working with refugees throughout the South must 
communicate with and assist each other.

In an eff ort to facilitate this crucial networking and com-
munication, sixteen refugee advocacy and legal aid NGOs 
from the South attended a fi ve-day workshop in Nairobi 
in January 2007. Th e group decided to form the Southern 

Refugee Legal Aid Network, and to produce a charter for 
membership. I have been acting as the group’s moderator in-
formally since that time. In the coming months, SRLAN will 
attach itself to Fahamu, an advocacy NGO that publishes 
Africa’s largest circulation magazine and has a proven track 
record of facilitating emerging advocacy networks. Fahamu 
will do fearless advocacy, oft en too dangerous for individ-
ual NGOs, and the SRLAN will facilitate the communica-
tion and co-operation necessary to begin the construction of 
the new global infrastructure for the protection of refugees. 
Working together, as a network of organizations throughout 
the South, we truly can transform this broken and unjust 
system.

Resume
Les réfugiés se trouvant dans le Sud global sont confrontés 
à de nombreuses violations graves de leurs droits. Plusieurs 
états hôtes importants refusent toujours de ratifi er la 
Convention de 1951 et le Protocole de 1967. Cependant, 
même parmi les états qui ont ratifi é l’un de ces instruments 
ou les deux, très peu ont adopté la législation interne qui 
permettrait de mettre en œuvre leurs dispositions, et pas un 
seul état du Sud n’a fait un réel eff ort afi n d’harmoniser leur 
lois internes dans d’autres domaines — immigration, santé, 
travail, éducation — avec les droits des réfugiés et leurs pro-
pres engagements internationaux.

Cet article met de l’avant une proposition comportant 
plusieurs facettes — en quelque sorte un guide sur comment 
bâtir une nouvelle infrastructure globale pour la protection 
des réfugiés. Une importante condition de départ serait l’ex-
pansion rapide de l’enseignement et de l’étude du droit des 
réfugiés. Les étudiants d’aujourd’hui sont les chercheurs, les 
avocats et les universitaires de demain — tous des gens qui 
manquent désespérément pour aider les réfugiés à naviguer 
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le processus de détermination du statut et de l’établissement, 
pour défendre et promouvoir plus généralement les droits 
des réfugiés, et pour surveiller de près le respect par les états 
de leurs obligations internationales.

De plus, les ONG s’occupant des droits de la personne 
doivent accepter le fait que les droits des réfugiés sont des 
droits de la personne. En outre, les groupes de revendica-
tions, les organisations d’aide juridique et d’autres ONG doi-
vent réaliser que défense des droits, aide juridique et recher-
che doivent travailler de concert : lorsque l’aide juridique 
est fournie aux réfugiés à titre individuel, cela a pour eff et 
non seulement de rendre plus conforme à l’éthique l’usage 
de leurs expériences pour la recherche et la promotion des 
droits, mais cela améliore la qualité de cette recherche et 
promotion des droits. Mais, le plus important peut être, c’est 
que tous le groupes travaillant avec les réfugiés à travers tout 
le Sud doivent communiquer entre eux et s’entraider.

Dans le but de faciliter l’émergence de ce réseautage et 
de cette communication, seize ONG du Sud, œuvrant dans 
le domaine de la défense des droits des réfugiés et de l’aide 
juridique, ont participé pendant cinq jours à un atelier de 
travail qui s’est tenu à Nairobi au mois de janvier 2007.  Le 
groupe a décidé de former le Southern Refugee Legal Aid 
Network (« Réseau du Sud d’aide juridique aux réfugiés »), 
et de préparer une charte pour les membres. Depuis lors, j’ai 
joué, de façon informelle, le rôle de modérateur du grou-
pe. Dans les prochains mois, le SRLAN va se rattacher à 
Fahamu, une ONG de promotion et de défense des droits 
qui publie le magazine à plus fort tirage de tout l’Afrique 
et qui a de solides antécédents dans sa capacité de faciliter 
l’épanouissement de réseaux émergents de promotion et de 
défense des droits. Fahamu va organiser audacieusement la 
défense des droits, entreprise souvent trop dangereuse pour 
les ONG individuelles, tandis que le SRLAN va faciliter la 
coopération et la communication nécessaires pour commen-
cer à construire la nouvelle infrastructure globale pour la 
protection des réfugiés. Travaillant de concert en tant que 
réseau d’organisations du Sud, nous pouvons transformer 
réellement ce système brisé et injuste.

Introduction
It is well known that the vast majority of refugees are hosted 
by the poorest countries in the world. Because of the restrict-
ive policies of countries in Europe and North America, the 
grave reality is that most of them will stay in these countries, 
the so-called “Global South” (hereaft er, South). Even if re-
strictions on movement to the North were relaxed, the ma-

jority of refugees would remain in fi rst countries of asylum 
because their numbers are so great.

Refugees in the South face serious violations of their rights 
and extreme levels of poverty.1 Moreover, large numbers of 
them are confi ned in camps and settlements where they are 
denied freedom of movement, which is fundamental to their 
ability to access all their other economic/social rights.2 Most 
spend decades “warehoused” in camps, where life is char-
acterized by sub-nutritional diets, neglect of separated chil-
dren, sexual and gender-based violence, threats, detention, 
beatings, torture, and even extrajudicial killings.3 Encamped 
refugees are also isolated from whatever protection might be 
accessed through the host state’s judicial authorities. Disputes 
or infractions of rules within camps are managed by com-
mittees of fellow refugees who have assumed extrajudicial 
powers to administer corporal punishment, fi ne, and detain, 
acting completely outside the legal structure of the host gov-
ernment, oft en treating actions as “punishable crimes” that 
are not even included in a host state’s criminal code, such as 
adultery.4

Although the right to identity papers is guaranteed under 
Article 27 of the Refugee Convention, refugees in camps are 
seldom issued anything other than a ration card issued to the 
head of the family.5 Even if a state (in concert with UNHCR) 
does issue a Convention Travel Document (CTD), few states 
are recognizing them.6

Th e injustice is not confi ned to camps. Host states in the 
South that allow refugees to live in urban areas usually deny 
them their rights to gainful employment, access to state 
schools, health services, and adequate housing.7

Article 8 of the 1950 Statute of the Offi  ce of the UNHCR8 
lists the protection responsibilities of this offi  ce. Th e stat-
ute does not go beyond requiring the offi  ce to promote the 
“conclusion and ratifi cation of international conventions for 
the protection of refugees, supervising their application and 
proposing amendments thereto;”9 and to promote “through 
special agreements with Governments the execution of any 
measures calculated to improve the situation of refugees …”10 
Th e statute then lists activities, each of which presumes the 
existence of an eff ective and functioning judicial system and 
an active and independent civil society. While this may have 
been more or less the case in Europe at the time the Statute 
was devised, it is not the case in most countries of the South 
where so many refugees are hosted today.11

More than fi ft y years have passed since the promulgation 
of the Refugee Convention and the 1967 Protocol that ex-
panded its scope to include the rest of the world, yet very lit-
tle has been done to promote or protect the rights of refugees 
in the South. Th e available evidence suggests the situation for 
refugees in these countries is rapidly deteriorating.12
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Th e Infrastructure for Refugee Protection: 
What Is Missing?
Over 145 states have ratifi ed either the Refugee Convention 
or the 1967 Protocol, but several signatories—Madagascar, 
Monaco, Saint Kitts and Nevis, and Turkey—still do not ac-
cept any refugees from the South. Because they either have 
not become states parties to the 1967 Protocol, or have en-
tered a reservation to the geographical expansion of the 
Protocol, they have only committed themselves to accepting 
refugees from Europe. Moreover, forty-fi ve states have not 
ratifi ed either the Refugee Convention or its Protocol, includ-
ing such major hosting countries as Jordan, Syria, Lebanon, 
Indonesia, Malaysia, Nepal, Pakistan, and Th ailand.13 How 
can we build a proper infrastructure for protecting refugee 
rights without this minimal legal foundation?

Among those States in the South that have ratifi ed the 
Refugee Convention, very few have enacted domestic legis-
lation to regulate the administration of that treaty or the 
other international human rights conventions that they have 
ratifi ed. Where they have—in Tanzania, for example—there 
has been only one published account evaluating Tanzania’s 
domestic law in terms of the degree to which it conforms 
to the standards of the Refugee Convention,14 and no court 
challenges have been made to its content.15 Even though 
Uganda’s 2006 domestic legislation is very progressive in cer-
tain respects16—for example, in that it includes gender-based 
claims for asylum17—it does not conform in other respects 
to the Refugee Convention, for example, by denying refugees 
the right to appeal against rejection.

In these situations, asylum seekers need lawyers to navi-
gate the process and to challenge both existing refugee law 
and the implementation processes. In South Africa, for ex-
ample, asylum seekers were given only seven days to appeal 
their rejections and were not given reasons for them. Th is 
grossly unreasonable refusal to provide reasons was only 
cured by the order granted by consent in the case of Pembele 
& Others vs. Appeal Board for Refugees & Others,18 a case 
brought by the Legal Resources Centre in Cape Town in 
1996.19

Just as serious as the poor implementation of refugee law 
itself is the lack of eff ort to reform other domestic laws to 
bring them into harmony with refugee law. Extant and un-
reformed immigration, labour, health, and education legisla-
tion can be fatal to a refugee claim, especially if judges and 
defence lawyers are not trained in the relationship between 
domestic and international law as applied to refugees. Even 
in states such as Egypt, where the ratifi cation of an inter-
national convention takes precedence over domestic law, 
that legal principle is unlikely to have any impact on asylum 
decisions if prosecutors and decision makers are not trained 
in the content and meaning of these conventions.

Th ere are a host of other infrastructural problems that will 
need to be addressed if the rights of refugees are to be pro-
tected. Th e dearth of opportunities to seriously study refugee 
law at universities and law schools is a major problem all over 
the world. Even if a student specializes in public international 
law, the likelihood is that she or he will be made aware of the 
existence of the various refugee conventions in only one or 
two classes. But students need to study refugee law, in all its 
complexities. Without in-depth training in refugee law, they 
will not be prepared to practice it.20

In 1982, there were only two places in the world where 
refugee law was taught as a subject: Osgoode Hall Law 
School in Toronto, Canada, and the Refugee Studies Centre 
(RSC) at the University of Oxford. Today, there are more law 
schools that teach refugee law as an area of concentration, 
but they are still only a handful, and are concentrated mainly 
in the North. How many masters programs in human rights 
include refugee law as an area of specialization, much less 
teach it as one option?21

Th e lack of education has real consequences. Outside 
South Africa,22 there was no refugee legal aid NGO in the 
South before 1998.23 Today, those lawyers who do practice 
in the South tend to be concentrated in the capital cities and 
are generally ill-equipped to deal with cases of violations of 
refugee rights. Judges and magistrates themselves are usually 
totally untrained in refugee law.24

Although human rights NGOs have multiplied in the 
South, it seems to have escaped the awareness of the human 
rights movement generally that a refugee is a human being 
with the same rights as the other people the movement fo-
cuses on. Little concern has been shown for refugee rights,25 
and only a minuscule number of NGOs are providing legal 
assistance to them and advocating for their rights.26 Th is is 
refl ected in the almost total neglect of violations of refugee 
rights by the Human Rights Council or the Offi  ce of the UN 
High Commissioner for Human Rights (OHCHR).

Th is offi  ce was created in 1993, and the HCHR is ap-
pointed by the UN Secretary General with the approval of the 
General Assembly. Perhaps its fi rst mention of refugees came 
in 1997 by Mary Robinson, then-HCHR, in a speech entitled 
“Linkage between Human Rights and Refugees Issues.” Some 
excerpts from this speech demonstrate her awareness of the 
connection between refugees and human rights, and her 
strong commitment to realizing the reciprocal benefi ts of co-
operation between UNHCR and her offi  ce:

… Let me reiterate that human rights are indeed deeply con-
nected to the problem of refugees. … UNHCR and our Offi  ce 
are now looking at ways to strengthen and formalize this bi-
lateral cooperation in a broad framework agreement, an MOU 
[Memorandum of Understanding], intended to deepen our 
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cooperation not least through the holding of joint meetings and 
activities, through the exchange of staff , and co-sponsorship of 
staff  training. … [UNHCR], through its extensive fi eld presence, 
could assist my Offi  ce, by signalling those situations requiring 
human rights operations, suggesting ways in which these oper-
ations could complement UNHCR’s activities, and providing 
logistical support to the OHCHR fi eld presence. … In turn, in 
view of UNHCR’s presence in a large number of countries, the 
sharing of information with rapporteurs and UN experts—how-
ever confi dentially—may improve the quality and thoroughness 
of the work of the human rights machinery.27

One can only wonder why this off er of co-operation was 
not followed up, or why the HCHR continues, for the most 
part, to neglect the violations of refugee rights in host coun-
tries. Elizabeth Ferris acknowledges that:

[were] the Human Rights Council to establish a special working 
group, or special representative, to examine protracted refugee 
situations[, t]his would have the advantage of highlighting the 
constellation of human rights abuses which occur in protracted 
refugee situations and could be a way of pressuring governments 
to lift  some of the restrictions on refugees.

But she argues that deference to UNHCR may undermine its 
independent human rights inquiries. For example:

Th e Working Group on Arbitrary Detention … has not yet 
looked at restrictions on movement in protracted refugee situa-
tions. … [W]hen the Special Rapporteur [on torture] undertook 
a mission to Nepal (January 2006), he did not look into the situ-
ation of Bhutanese refugees …

In fact, [the Offi  ce of the High Commissioner for Human Rights] 
defers to UNHCR in refugee settings. As pointed out in its train-
ing manual, ‘it would not generally be the role of a UN human 
rights operation to visit a refugee camp managed by the UNHCR 
to review camp conditions. … However, the mandate and exper-
tise of UN human rights operations can oft en be complementary 
to an HCR role, provided there is adequate coordination.’

One of the obstacles to both OHCHR and [national human 
rights institutions] becoming more engaged in addressing the 
human rights of refugees in protracted refugee situations is the 
dominant role played by UNHCR in refugee camps. … [I]t is 
hard for human rights organizations to decide to devote addi-
tional resources to human rights violations which are under-
stood to be under the mandate of UNHCR. However, as we have 
seen, UNHCR has not been able to assure the human rights of 
refugees living in camps under its jurisdiction. Moreover, none 
of the human rights actors has done an adequate job in assuring 

the human rights of refugees in protracted refugee situations. 
… [T]he dominance of UNHCR, particularly in camp settings, 
may have dissuaded human rights actors from closer scrutiny.28

Th e increase in the practice of adjudicating individual refu-
gee claims in the South has created another gaping hole in 
the infrastructure that must be fi lled if refugees are going to 
succeed in having legitimate claims recognized.29 Formerly, 
refugees in the South, especially those who arrived en masse, 
were granted prima facie recognition and “gazetted” by the 
government (albeit as they were herded into camps). Today, 
however, it is becoming increasingly common for their status 
to be adjudicated individually, and in most countries of the 
South, this is being done by UNHCR.30

Unfortunately, the procedural standards applied by 
UNHCR country offi  ces are far lower than those that the 
UNHCR declares that States should follow.31 UNHCR does 
not permit the refugee or the refugee’s advocate access to the 
contents of the refugee’s fi le or the transcript (let alone a tape 
recording) of his or her interview, and it withholds secret 
evidence from both the claimant and his or her representa-
tive.32 UNHCR also withholds country of origin information 
(COI), which may diff er from that obtained by the legal ad-
visor. If such evidence is incorrect, as it oft en appears to be,33 
there is no way to refute it. UNHCR does not give reasons for 
rejections, rendering it almost impossible to mount an eff ect-
ive appeal. Moreover, “appeals” are reviewed by a colleague 
of the original decision maker; UNHCR does not provide for 
an independent appeal.34 Most UNHCR offi  ces do not allow 
a legal representative to be present during the adjudication 
of a claim. Only in Egypt,35 Turkey, Lebanon,36 and most re-
cently Kenya is representation allowed.

In 2006, UNHCR adjudicated claims for refugee status in 
eighty countries.37 Th is same year, it received 91,500 individ-
ual refugee applications, making it the largest refugee status 
decision maker in the world. Each application involves, on 
average, 2.4 family members.38 More than 79 per cent of 
these refugee status applications to UNHCR are made in 
countries that have ratifi ed the Refugee Convention.

Since refugees are unlikely to be aware of refugee law (they 
are sometimes totally unaware the existence of UNHCR, to 
say nothing about its role in procedures in making their 
claims), it is crucial that refugees have access to legal aid and be 
represented as their claims are adjudicated. Research (1997–
1999) in Uganda and Kenya,39 and in Egypt,40 ascertained 
that refugees reported that legal aid was a priority need.41

Just as the staff  of NGOs in the South need education and 
training in refugee rights and an understanding of the con-
nection between human rights and refugee issues, so too 
are new NGOs needed, NGOs that will provide specialized 
and relentless legal representation to asylum seekers before 
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UNHCR. Th ese two infrastructural goals are inevitably con-
nected: rights advocacy organizations can illuminate con-
nections between human rights and refugee issues and iden-
tify cases in which targeted legal work is necessary and legal 
aid organizations can build cases that catalogue violations of 
refugee rights and create a factual record that allows for more 
eff ective advocacy.

Making a Start
In 2004, four refugee legal aid organizations began attending 
the September International Council of Voluntary Agencies 
(ICVA) and UNHCR’s annual consultations in Geneva. 
Until 2008,42 these meetings preceded the September meet-
ings of UNHCR’s Executive Committee and attracted the 
UNHCR’s implementing partner NGOs, which are pri-
marily concerned with delivering humanitarian assistance. 
2004 marked the fi rst time that NGOs working exclusively 
on issues related to the violations of refugee rights turned 
up at these consultations. Our reason for attending was to 
expose the whole NGO membership of ICVA to the pro-
cedural weaknesses of status determination as conducted by 
UNHCR. Side meetings and plenary sessions were designed 
to debate these issues. Each year these NGOs also arranged 
private consultations between the legal aid NGOs and staff  
of the Refugee Status Determination (RSD) unit within 
UNHCR, Geneva.43

Th e fi rst positive result of such eff orts was that UNHCR 
made public for the fi rst time its “Procedural Standards for 
Refugee Status Determination under UNHCR’s Mandate 
Status 2005.”44 Following the release, a group of NGO rep-
resentatives and the UNHCR RSD Unit began an email dis-
cussion of the weakness of these “Procedural Standards.” 
In the course of these discussions, UNHCR recommended 
that NGOs adopt a code of ethics for its staff  if they hoped 
to be allowed to represent refugees in UNHCR’s adjudica-
tions.45

UNHCR decided to write this code itself and its fi rst draft  
included certain objectionable items, such as the require-
ment that the legal representative hand over all case notes to 
UNHCR, which would make the maintenance of attorney/
client confi dentiality impossible. UNHCR also wanted to 
ensure that NGOs never represented an “unfounded” claim, 
with being struck off  the list of approved organizations repre-
senting such refugees as the penalty if they did. Suffi  ce it to 
say, the perception of a claim as “unfounded” is subjective, 
a matter of interpretation,46 and, ultimately, since the re-
sponsibility for giving accurate facts in the case rests with 
the claimant, NGOs could not tie themselves to such require-
ments.47 Th is “crisis” catalyzed the organization of a meeting 
for the purpose of devising a more workable code.

Beginnings of a Southern Refugee Legal Aid 
Network
In January 2007, a fi ve-day workshop was convened in 
Nairobi.48 Sixteen refugee advocacy and legal aid NGOs 
from the South attended,49 two of whom represented net-
works with branches in a total of thirty-two African coun-
tries. Under the chairmanship of Michael Gallagher, a law-
yer who works with the Jesuit Refugee Service in southern 
Africa, a committee was formed to write what has become 
the Nairobi Code.50

Th e group also decided to form the “Southern Refugee 
Legal Aid Network” (SRLAN) and went on to produce a 
charter for membership. Since that time, the network has 
been operating by email on an informal basis. I have been 
acting as its “moderator,” linking members with my network 
of contacts and working to expand it. During the year and a 
half the group has existed, members have been sent informa-
tion on UNHCR’s changing policies and have exchanged and 
responded to urgent calls for information concerning cases. 
Refugees have been assisted. Just one example: a Tanzanian 
was refouled from Australia to Tanzania but immediately es-
caped to Zambia. I got word of this and the next day he was 
in contact with two NGOs in Zambia. NGOs have supported 
each other with such diverse tasks as reuniting children 
across borders and fi nding competent refugee translators 
for preparing information pamphlets in diff erent languages. 
Th ey have also responded to unique requests for COI that are 
not covered in RefWorld, UNHCR’s source of COI.

Th e SRLAN has held two meetings in Geneva, in September 
2007 and June 2008, which were also attended by repre-
sentatives of UNHCR’s RSD Unit. At its second meeting the 
SRLAN shared experiences of the operations of the network 
since its inception, planned its website pages, and reviewed 
the use of the Nairobi Code. Th e group approved its vision 
and mission statement,51 and set an ambitious work program 
for itself for the fi rst year: defi ning a membership strategy, 
revisiting the Nairobi Code, establishing secure communi-
cation systems, developing a plan for training, and creating 
a COI database that goes beyond UNHCR’s RefWorld and 
other traditional sources of information to meet the needs of 
the network.52 Th is will include a list of academic country-
of-origin specialists who are prepared to provide pro bono 
affi  davits for particular cases.

Th e SRLAN will attach itself to Fahamu, an NGO with of-
fi ces in Kenya, Senegal, South Africa, and Oxford.53 Fahamu’s 
advocacy work aims to support human rights and social jus-
tice movements by promoting the innovative use of informa-
tion and communications technologies to stimulate debate, 
discussion and analysis.54 Fahamu has a proven track record 
in facilitating the emergence of advocacy networks.55 While 
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concentrating on Africa, Fahamu has experience with global 
networks and will facilitate SRLAN’s international reach.

Fahamu publishes the newsletter Pambazuka News, pro-
duced by a pan-African network of around 500 citizens and 
organizations, and with a readership of around 500,000 
people, it is now Africa’s largest circulation magazine and 
online platform dedicated to human rights and social justice 
in Africa. It publishes articles on a wide range of subjects—
to date over 2,000 on refugees and forced migration—and, 
in collaboration with SRLAN, it will strengthen its coverage 
of refugee rights internationally. It is published in English, 
French, and Portuguese, soon to expand to Arabic.

Fahamu’s portfolio of distance learning courses has also 
been widely praised.56 Some 1,000 organizations and partici-
pants have completed its courses since 2003, and the meth-
odology has been adopted by other institutions such as the 
University of Oxford and the offi  ce of the UNCHR.

Th e advantages of attaching the SRLAN to Fahamu 
are several, but the most salient for network members is 
Fahamu’s freedom to do fearless advocacy. It is not enough 
to pass crucial protection information to Amnesty, Human 
Rights Watch (HRW), or the US Committee for Refugees 
and Immigrants (USCRI); if publicity and the shaming of 
governments are to have any impact or eff ect, they must be 
done rapidly. However, being identifi ed with any public ad-
vocacy on particular issues and cases can be dangerous for 
individual NGOs.57 Fahamu, through its weekly newsletter, 
is able to do such advocacy while keeping sources anonym-
ous.58

Th rough SRLAN and Fahamu, legal aid organizations will 
have the array of sources they need to obtain accurate infor-
mation, as well as the extensive contacts they will need to 
initiate public advocacy when the litigation of one case iden-
tifi es broader systematic problems. And advocacy groups 
will have access to the education they need to understand 
the complexities of refugee rights, as well as the contacts they 
need to identify the most immediate threats to those rights.

Th e Challenges Ahead
Advocacy
Th e most serious and immediate problem facing refugees is 
the violation of their rights, beginning with the dangers of re-
foulement. UNHCR’s role in the “protection” of refugee rights 
is ambiguous to say the least. Since it relies on “quiet” diplo-
macy with governments, it is not possible to know empiric-
ally whether it is actually preventing worse violations than 
would occur without it.59 Even at its Executive Committee 
(ExCom) meetings, UNHCR is apparently hesitant to 
“name and shame” particular governments. In a speech to 
ExCom by Erika Feller, the Assistant High Commissioner 
for Protection, she noted that “ … 30 per cent of all refugee 

children are not regularly attending school; that military re-
cruitment of children occurred in some 6 per cent of refugee 
camps; that fewer than 50 per cent of refugees in 82 countries 
surveyed enjoyed full freedom of movement and the right to 
work …”60 Such statistical compilations of violations would 
imply that UNHCR is “monitoring” states’ performance, but 
the real eff ect of such generalized and anonymous reporting 
is dubious.

In the crisis that began in 2007 in the Aswan region of 
Egypt, some 1,500 Eritrean and others nationalities who 
were ostensibly seeking to smuggle themselves to Israel 
were detained in inhumane conditions. Several Egyptian 
NGOs, Amnesty International, and the Euro-Mediterranean 
Human Right Group’s subcommittee on migrants and refu-
gees (MAWG)61 mounted a concerted international cam-
paign attempting to force the Egyptian government to allow 
UNHCR access. It was only aft er High Commissioner for 
Human Rights Louise Arbour issued a press release decrying 
the situation that Egypt fi nally agreed.62 Before UNHCR was 
allowed access to the refugees, however, Egypt had already 
refouled at least 700 Eritrean asylum seekers.63

It is signifi cant that neither AMERA Egypt (which pro-
vides legal aid to refugees), nor its UK parent organization, 
AMERA UK (which raises funds for AMERA Egypt) pub-
licly joined this campaign. Like most foreign human rights 
NGOs in Egypt, AMERA Egypt is allowed to operate under 
the Ministry of Foreign Aff airs, but since it registered in late 
2003, it has never been given a registration number. Th e in-
security among AMERA’s Egyptian staff  (and its UK board 
members) seems to encourage unnecessary self-censorship. 
It is diffi  cult to ascertain whether their fear of being closed 
down if they engage in such advocacy is justifi ed.64

Most refugee NGOs limit their work to advocacy and 
policy work rather than providing legal services.65 It is dif-
fi cult to conceive how one does eff ective advocacy/policy 
work without in-depth research, which requires interviewing 
individual refugees. However, interviewing individual refu-
gees for advocacy/policy work without then providing legal 
aid, when it is apparent that it is necessary, raises ethical 
questions. When researching for Rights in Exile,66 we found 
that we could not say to a refugee who has just divulged their 
situation (which will likely involve terrible suff ering if not 
torture and/or despair about their current state of aff airs), 
“Th ank you very much for the information you have pro-
vided, it will help my research.” We found it was absolutely 
necessary on ethical grounds to off er legal aid with such indi-
vidual interviews.67

Th is is not to suggest that advocacy and policy work per se 
should stop, simply that it should be embedded in the refugee 
experience and all our experience indicates that the best ad-
vocacy is an outgrowth of providing legal aid. Th e lack of ma-
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terial assistance is real in most situations, although this could 
be overcome by refugees themselves if they were enjoying 
their rights. Th us it is necessary not only to connect advocacy 
groups to legal aid networks through an umbrella network 
like SRLAN, but to encourage, and train, advocacy organiza-
tion to provide some legal assistance themselves. Not only is 
this advocacy more ethical in what it asks of and provides for 
individual refugees, it will also be better informed and more 
eff ective than “pure” research. Only this kind of advocacy 
can turn the tide of the realization of refugee rights.

Developing a Strategy to Convince Governments to Ratify 
the Convention, Introduce Domestic Refugee Legislation, 
and Reform Other Legislation to Conform
To succeed in the aim of convincing non-signatory countries 
to ratify the Convention as well as to introduce domestic 
legislation to regulate the implementation and reform other 
legislation in conformity with it will require concerted eff orts 
on the part of actors both inside and outside the country. 
Lessons can be drawn from Fox and Brown’s Th e Struggle 
for Accountability: Th e World Bank, NGOs and Grassroots 
Movements.68

Th is book is a theoretical analysis of what it took to hold 
the World Bank to account for violations of the rights of 
various peoples whose lives and livelihoods were being de-
stroyed by “development projects.” In summary, it shows 
that it was only when “grassroots movements” protested in 
dramatic ways and Northern NGOs supported their work 
through lobbying government members of the World Bank 
that any progress was made. Fox and Brown are very care-
ful to explain the complexity of the situation and to argue 
that success was the result of numerous variables; one can-
not identify precisely what factors brought about the change. 
Nonetheless, their study demonstrates new understandings 
of the eff ective roles of insider/outsider and how their col-
laborations can result in positive advocacy.

In order to encourage the ratifi cation of the Convention, 
and introduce domestic refugee law and law reform, it will be 
necessary to engage representatives of parliaments, political 
parties, ExCom governments, donors, legal specialists, and 
others. Together, they will need to devise an eff ective local 
strategy in each country concerned and to identify a strong 
NGO to lead this process on a country by country basis.

Convincing Law Schools to Off er Refugee Law Courses
It has probably been almost accidental that law schools began 
off ering courses in refugee law. It is rare that law schools 
go beyond simply mentioning the Refugee Convention in 
a public international law course. No concerted eff ort has 
been made to convince law faculties either of the “market” 
for such courses or of their possible impact, especially if they 

were combined with the legal aid clinics that provide stu-
dents with practical experience. Readers will doubtless have 
ideas of many “entry” points to begin such a campaign. Do 
we need to form a syndicate of refugee law professors, an-
alogous to that of International Association of Refugee Law 
Judges (IARLJ),69 to take over this responsibility?

Th ere is great need to increase legal scholarship in and on 
the South, scholarship that could provide the grounds for lob-
bying/campaigning as well as court work. Th ere are scores of 
law students who could be challenged to focus their masters, 
J.D., and/or doctoral research on refugee issues. Suggestions 
include such exercises as an analysis of domestic refugee law, 
where it exists, as well as other domestic law, in terms of its 
conformity with refugee law (see above). Statelessness, an issue 
that is also the responsibility of UNHCR, has also received too 
little academic attention, among other pressing concerns.

If law schools were to begin off ering robust education in 
refugee law, it is not only legal scholarship that would bene-
fi t. As discussed above, a new generation of refugee lawyers 
is needed to monitor compliance with and implementation 
of international commitments, to explore the connections 
between human rights and refugee issues, and to provide 
legal aid to individual asylum seekers trying to navigate the 
UNHCR or state process.

Increasing Training in Refugee Law Worldwide
Several years ago, UNHCR, through the Hungarian Helsinki 
Committee, began a program to start legal aid clinics in the 
states in Central and Eastern Europe which were aspiring to 
join the European Union. As a result of this investment, we 
now have a resource for law teachers, whether or not they 
are versed in refugee law, to introduce the subject. Created 
by groups of refugee law specialists, it is an online “living 
casebook,” the Refugee Law Reader (the Reader).70

While it was initially developed to provide legal resour-
ces and guidance for young professors in the region of East 
and Central Europe, it is now being used on fi ve continents, 
by both experienced and new professors, advocates and re-
searchers. Th e next edition will launch the French, Spanish, 
and Russian versions of the Reader, as well as expand its 
scope to include new sections on Africa, Asia, and Latin 
America.

Th e Reader contains a comprehensive adaptable curricu-
lum that is designed for teaching across diff erent legal sys-
tems, but one of the notable benefi ts of being a “living case-
book” is that it is able to keep pace with an area of law that is 
in a period of rapid development. Th e Reader also provides 
the complete texts of over 600 up-to-date core legal materi-
als, instruments, and academic commentary.

Th e Refugee Law Reader is designed primarily for refu-
gee law instructors, although NGOs that practice legal aid 
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can have access to many of the documents. In the meantime, 
there is a need for a distance learning course for the great 
number of countries where there is no access to such formal 
teaching. Fahamu will be developing one.

We have already mentioned the urgent need for training 
on refugee rights among the hordes of actors whose profes-
sional lives put them into daily contact with refugees, such 
as the police, immigration offi  cers, camp managers, teachers, 
religious leaders, NGOs that serve (or fail to adequately serve) 
these populations, and refugees themselves. I only know of 
one organization, the Refugee Law Project in Uganda, that 
has a year-round program of such training.71

But there are encouraging signs. Th e International 
Associations of Refugee Law Judges has held training confer-
ences in Uganda, Egypt, Ethiopia, Ukraine, Russia, Belarus, 
Georgia, Malta, Poland, Japan, the Philippines, Ireland, 
Slovakia, Hungary, the Czech Republic, and Slovenia. Judges 
from many of the Eastern European countries which were 
applying to join the EU were also gathered in various places 
at various times in other centres. Judges from all over the 
world have attended training sessions at conferences organ-
ized by the IARLJ in New Zealand, Canada, Ireland, the UK, 
Switzerland, and Sweden. Th e next world conference is in 
Cape Town, South Africa, in January 2009.72 It is intended 
that the SRLAN and the IARLJ will develop closer links to 
bring such training to more countries in the South.

Building Capacity to Provide Legal Aid in the South
Although important, advocacy condemning the violations 
of rights aft er they have occurred is not enough. Th e major 
challenge facing the network will be to strengthen the cap-
acity of existing refugee NGOs or to help new ones emerge, 
in order to provide legal assistance to individual refugees. 
Th e network’s ultimate goal would be to have a least one such 
NGO devoted to this work in every country in the South. Th e 
task is enormous, but a promising start has been made.

AMERA UK73 is funding AMERA Egypt and partially 
funding the Refugee Law Project in Uganda.74 Th e Dutch 
foundation 3Rs Stift ing is also raising funding for legal aid 
in the South.75 Operating on a fi nancial shoestring, Asylum 
Access76 has started new legal aid NGOs in Ecuador and 
Th ailand. It has plans to found another in Tanzania in 2009.

In 2008, I was able to send Christophe Chabaud, a French 
lawyer who was a former student of mine at the American 
University in Cairo, to Senegal. Th ere, he worked for nine 
months with the offi  ce of the West African Refugees and 
Internally Displaced Persons (WARIP) Network.77 Lisa 
Weinberg, an experienced refugee lawyer, also spent a month 
there writing a critical overview of the refugee situation in 
Senegal.78 Although this WARIP Network offi  ce is experi-
enced in refugee advocacy, and has even taken cases to the 

African Commission on Human and People’s Rights, it had 
little experience preparing testimonies for fi rst instance 
applications to the Senegalese government or for appeals 
against rejection.

Alice Nah, who is organizing an Asia Pacifi c Regional 
Consultation on Refugee Rights on behalf of the Asian 
Forum for Human Rights and Development (Forum Asia), 
a regional NGO based in Bangkok, is planning to hold a fi rst 
meeting in November 2008 in Malaysia. Th us far, this net-
work is concerned with building collaboration across the Asia 
Pacifi c region and enhancing advocacy on behalf of refugees. 
Hopefully some of these NGOs will develop the skills to rep-
resent refugees with all aspects of their legal needs.

Another important role for these NGOs will be to mon-
itor the work of UNHCR for irregularities in its procedures 
wherever it does refugee status determination. UNHCR can-
not expect states to do better than it does, so it must set the 
highest example. Th e Helsinki Citizens’ Assembly—Turkey’s 
Refugee Advocacy and Support Program has integrated 
monitoring of UNHCR’s practices into its mandate.79 My ex-
perience in the past has been that states in the South usually 
have a higher acceptance rate than UNHCR. For example, 
in the 1990s, Tanzania was accepting 98 per cent of individ-
ual claims, a fact that the UNHCR offi  ce in Tanzania com-
plained about.80 On the other hand, generally UNHCR’s rate 
of acceptance is much higher than of the same populations 
in European and North American countries. For example, 
UNHCR in Turkey recognizes 75 per cent while its neigh-
bour, Greece, a member of the European Community, recog-
nizes less than 1 per cent.

Conclusion: “Simply Irritated at Injustice”
However enthusiastic the members of the SRLAN itself, it is 
an understatement to say that promoting respect for refugee 
rights in the Global South will require the concerted eff orts 
of individuals and institutions from around the world. I be-
lieve that all who read Refuge are as concerned as I am at 
the extent to which the very institution of asylum is under 
serious threat.81 Many of us are extremely troubled about the 
expansion of UNHCR’s mandate to include internally dis-
placed persons (IDPs). UNHCR was never intended to be-
come the world’s largest welfare agency for displaced people: 
it was established to protect the rights of refugees.

Th e protection of those rights necessitates an internation-
al eff ort to build a new infrastructure in the South. Students 
must learn refugee law and human rights and must be en-
couraged to undertake research in numerous ill-explored 
topics. Better training in refugee rights, refugee law, and the 
interaction between domestic and international commit-
ments must be off ered to all the actors in the system. A new 
generation of better-educated and better-trained researchers, 
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lawyers, and scholars must carefully monitor implementation 
of and compliance with international commitments. Legal 
aid organizations must engage not only in the representation 
of individual clients and careful monitoring of domestic and 
international law, but also in fearless advocacy for refugee 
rights more generally. Advocacy organizations must see the 
benefi t of providing legal assistance, both for individual refu-
gees and for the quality of the advocacy itself. And the vari-
ous actors in the fi eld, doing research, monitoring, legal aid, 
and advocacy, must communicate with and assist each other. 
Most of all, what is needed is vision, determination, and per-
sistence. A new infrastructure is possible.

I think it best to conclude this paper anecdotally, with 
the story of how one person, Pamela Baker, a barrister from 
the UK, worked to change the situation for Vietnamese in 
Hong Kong, and how her eff orts have had a lasting impact 
there and elsewhere for these refugees. She is the fi rst person 
I know who responded to the need for refugee legal aid in 
the far corners of the world, and who inspired young volun-
teers to join her in this work. She was working for the Hong 
Kong Legal Aid Department, 82 when, in 1990, the territory 
changed its policy vis-à-vis the Vietnamese, introducing a 
screening process designed to send them back to Vietnam.

Baker broke with her department’s policy, granted legal aid 
to the entire crew and passengers of a boat so that they could 
bring habeas corpus applications to challenge their detention. 
Th e case became known as Boat 101 and caused considerable 
embarrassment to offi  cials from Hong Kong to Whitehall.83 
UNHCR accused Baker of fostering false hopes among the 
boat people, and consequently government offi  cials banned 
her from the camps and her fi les were removed.84

She resigned and set up law offi  ces in her home, inviting 
young lawyers to work with her as volunteers. One, Mark 
Daly, describes the early days:

At any one time there were about 6 lawyers—including Peter 
Barnes from Australia, myself from Canada, 2 lawyers from the 
UK, another from Australia and one from the US. A law pro-
fessor, a volunteer, acted as clerk. Most of the work was done 
pro bono—with some battles to get the Legal Aid Department to 
back up a case to keep the fi rm going. I know that Peter taught 
piano lessons to supplement his stipend and I taught tennis les-
sons. Vietnamese refugees would sometimes reward us with 
mangoes or the occasional bottle of brandy.

Hoi Trinh, a Vietnamese volunteer lawyer from Australia, 
writes:

With a team of young volunteer lawyers and wannabes, [my-
self] included, Pam set out to launch a series of landmark cases 
against cruel bureaucratic decisions made by fi rst, the Hong 

Kong, then the British, and later, the Chinese administrations. 
To many a refugee, she was a savior. But I remember she used 
to respond to such acclamation with classic English understate-
ment: “I am simply irritated at the injustice.” And as justice 
every so oft en demands, Pam’s fi ghts resulted in thousands of 
releases and changed many refugees’ lives forever. To this day, I 
suspect, across the globe, her name still resonates in Vietnamese 
homes with much respect and admiration. As for me, apart from 
showing me how to be a true lawyer at a time when I was trying 
to imitate one, Pam showed me how to be genuinely caring of 
one’s clients, to really listen without prejudice, that in the end 
one should “just do it and life will take care of the rest,” and 
perhaps most importantly, that one should only really work if 
it’s fun. “Th e moment you stop having fun, it means your heart 
is no longer there. Move on,” she used to say. For all that I must 
thank her. Had I not met her, I wouldn’t have had the courage 
to call it quits at the corporate law fi rm I was working for in 
Australia. Had I not met her, I wouldn’t have found my calling 
in the Philippines. … 85

When Pam Baker became ill with cancer, Mark Daly and 
Peter Barnes established the law fi rm Barnes & Daly in Hong 
Kong. Th ey won a case in the Court of Final Appeal,86 where 
it was determined that a refugee who had been rejected by 
UNHCR could not be refouled because of the threat of tor-
ture.87

By way of short update, our fi rm continues to advise hundreds 
of asylum-seekers—and since the Court of Final Appeal case of 
Prabakar—CAT applicants. … we continue to take cases chal-
lenging a number of the government policies with respect to 
asylum seekers in the areas of detention, support and social 
assistance, prosecution policy, fairness of the RSD procedures 
and the CAT process, as well as making individual submissions 
to the UNHCR despite the lack of procedural fairness in that 
process. In addition, we take constitutional challenges in general 
human rights in an attempt to make the courts more receptive to 
international human rights law. 88

Recently, two other unsung heroes, Adam Shapiro89 and 
Perla Issa, have taken up the torch to evacuate the Iraqi 
Palestinians stranded in camps on the Syrian-Iraqi border 
and inside Jordan Th ey approached non-traditional re-
settlement countries where there were already large settled 
Palestinian and other Arab communities as well as places 
like South Africa, Malaysia, and New Zealand. Th ey went 
to Chile, having made contact with a senator there who set 
up meetings with politicians, government offi  cials, human 
rights and community leaders, and businessmen in Santiago. 
Having gotten the issue at the top of the agenda with these 
groups, including the Deputy Secretary of Interior, in April 
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2006, the Chilean Ambassador formally declared Chile’s in-
tention of taking 110 refugees. A misinformation campaign 
began in Chile that almost scuppered the scheme. Adam 
Shapiro returned in August 2007 and a fi rm decision was 
taken by the government to accept 117 from Al-Tanf Camp 
in the no-man’s-land between Syria and Iraq. At writing, 
news has just been received that the fi rst baby born to one of 
these Palestinian refugees since arrival in Chile has been de-
livered, named Rafi . His mother was overjoyed, telling well-
wishers she was “very emotional that her son will be born a 
Chilean.”

Similar negotiations were undertaken with Brazil, 
which resulted in its willingness to take Palestinians from 
Runwayshid camp, located just inside Jordan, near the 
border with Iraq. In September 2007, the fi rst group of 35 
Palestinians left  for Brazil (out of a total of 127). In Brazil, 
UNHCR and NGOs have taken the responsibility for inte-
gration, language training, and other services for the newly 
arrived refugees.

Adam Shapiro and Perla Issa have also gone to Caracas, 
Venezuela, and are following up with the President’s offi  ce 
and the Ministry of Foreign Aff airs there. Th ey have begun to 
make contacts in South Africa, Spain, Costa Rica, Malaysia, 
Australia, and New Zealand and are planning similar eff orts 
with Uruguay and Ecuador.

Yemen was approached to provide a temporary place for 
all the Palestinian refugees from Iraq living on the borders as 
well as in Baghdad, but this idea for temporary respite from 
the desert camps while they worked to get the entire group 
resettled was undermined by less-than-determined eff orts by 
the UNHCR and the PLO, as well as a seeming lack of mo-
tivation to address the urgency of the situation. In the camps 
on the border as well as in Baghdad, Palestinians face tar-
geted attacks, killings, and kidnappings, and other violence 
persists, specifi cally against Palestinians.

Sudan’s off er to resettle the refugees was rejected by a 
vote in the Al-Walid and Al-Tanf camps when it was fi rst 
announced. However, the PLO has pressed forward with the 
initiative and, given lack of options, or even hope for options, 
some refugees are considering accepting Sudan. However, 
now that the International Criminal Court (ICC) has taken 
measures against the government, it is to be determined if 
the UNHCR as an agent of the international community will 
press forward.

It is a long and slow process depending on the diplomatic 
skills and personal fi nancial resources of just two individuals, 
something akin to the work of Hoi Trinh, the Vietnamese 
lawyer in the Philippines.

Appendix

Th e Nairobi Code
MODEL RULES OF ETHICS IN REFUGEE CASES
1.  SCOPE AND PURPOSE
Th ese rules are intended to guide legal aid providers in the 
context of refugee status determination procedures and other 
legal aid services off ered to refugees.

Th ese rules are subordinate to any applicable domestic 
rules governing the provision of legal services, and are in-
tended only to supplement such rules.
2.  DEFINITIONS
Th e term “legal advisor” refers to any person providing ad-
vice and/or representation to people seeking recognition as 
refugees, or to people who have been recognized as refugees 
and are seeking other assistance.

Th e term “services” refer to the advice, document prepara-
tion, and/or representation that a legal adviser may provide.

“Advice” includes providing an opinion about how law or 
policy applies to a particular person’s circumstances.

“Document preparation” includes assisting a person in pre-
paring written documents in the person’s own name, includ-
ing but not limited to personal testimonies, that are intended 
for submission in support of an RSD or other application.

“Representation” includes acting on behalf of another per-
son either orally or in writing, including the submission of 
memoranda arguing that a person meets the legal criteria 
for refugee status or communicating with UNHCR or other 
bodies on a client’s behalf about his or her case.

Th e term “client” refers to a person to whom a legal ad-
viser has agreed to provide services and who voluntarily ac-
cepts those services.

Th e term “prospective client” refers to a person who has 
sought services from a legal adviser but to whom the adviser 
has not yet agreed to provide services.
3.  ADVISOR-CLIENT RELATIONSHIPS
3.1  Advisors shall in all cases clearly explain to prospective 

clients whether they can off er services of any kind, and 
shall provide clear explanations of the type of services 
they off er. Th e objectives and scope of any advisor-
client relationship shall be explicit before the advisor 
begins to conduct any work on the case, and before the 
client is asked to agree to the representation.

3.2  In order to maximize impact, legal aid providers may 
limit their services. For instance, some agencies may 
provide only advice or document preparation, or may 
focus their services on particular types of client who 
either have particularly acute needs or whose cases 
raise especially important legal issues. However, ad-
visors must inform clients of any limits in the services 
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to be provided at the beginning of the advisor-client 
relationship.

3.3 Notwithstanding Rule 3.4, a legal adviser is under no 
obligation to provide services to a prospective client, 
and may decide to decline to provide assistance unless 
prohibited by Rule 3.4.

3.4 Subject to the provisions of rule 3.2, legal advisers shall 
not deny services to any person on the basis or race, 
gender, sexual orientation, nationality, political opin-
ion, religion, age, family status, indigence or member-
ship in a particular social group.

3.5 Advisor-client relationships may begin only with the 
voluntary, informed consent of the client, and may 
continue only if this consent continues. A client may 
end his or her relationship with a legal adviser by clear 
and explicit communication, orally or in writing. An 
allegation by a client of ethical misconduct against an 
advisor shall be presumed to indicate that the client 
no longer consents to continuing the advisor-client 
relationship.

3.6 Clients should remain in control of the goals of rep-
resentation. If at some point during the advisor and 
client relationship, the client and advisor are unable to 
agree on the goals or strategies of representation the 
advisor may withdraw from representation.

3.7 Clients shall be entitled to view and obtain copies of 
all materials in their fi les. Legal advisers shall provide 
copies of the materials to the client upon the client’s 
request, during or aft er the end of the advisor-client 
relationship. However, advisers may maintain records 
of their work on a client’s case, and are not required to 
destroy fi les, even if requested by a client.

3.8 Th e legal adviser shall notify the adjudicating body in 
writing when the advisor client relationship has ter-
minated.

4. DILIGENCE
4.1 An advisor shall act responsibly and with due dili-

gence in the handling of a client’s case and shall act 
within the bounds of the law and these rules to obtain 
the best results possible for the client.

4.2 Advisors shall complete all work as agreed with cli-
ents. Advisors shall complete all required documents 
for a client by any deadline applicable.

4.3 Advisors are responsible for maintaining regular ac-
cess to published UNHCR materials and country of 
origin information necessary to assist clients in refu-
gee status determination applications and other mat-
ters.

4.4 Advisors shall maintain a fi ling and records system in 
order to record their work on a client’s case.

5. CONFLICTS OF INTEREST
5.1 Advisors shall not provide services to any prospective 

client where the advisor has a direct fi nancial or per-
sonal interest that is opposed to the client’s interest.

5.2 Advisors shall not off er services to any prospective 
client where another client of the same advisor has 
interests that are opposed to the prospective client’s 
interests.

5.3 Where two clients of the same advisor develop a con-
fl ict of interests aft er the beginning of an advisor-client 
relationship, and where local ethical or professional 
standards would permit, the advisor shall seek to refer 
one or both of them to alternative advisors immedi-
ately.

5.4  Where advisors have a personal relationship with the 
client that could interfere with his or her exercising 
objective judgment, the advisor shall seek to refer the 
client to an alternative legal advisor, if available.

5.5  Where Rule 5.3 or 5.4 applies and alternative legal 
advisors are unavailable, an advisor may assist clients 
where a confl ict of interest exists only aft er clearly 
and explicitly notifying the clients of the confl ict and 
its potential consequences, and aft er seeking ways to 
limit the scope of representation so as to minimize 
confl icts.

6.  CONFIDENTIALITY
6.1  Clients and prospective clients are entitled to confi -

dentiality of the information obtained from them or 
others by their advisors. Th e confi dentiality privilege 
is owned by the client, not by the advisor. Except as 
provided for in these rules, confi dentiality may be 
waived only with a client’s explicit consent.

6.2  An advisor shall protect the confi dentiality of all in-
formation that is gathered regarding a client’s aff airs, 
except as specifi cally provided for in these rules. 
Advisors shall maintain fi les and records in a man-
ner designed to protect the clients’ confi dentiality. Th e 
duty to maintain client confi dence continues beyond 
the termination of the advisor client relationship un-
less otherwise provided in these rules.

6.3  Confi dentiality shall not apply to information that has 
entered the public domain with the client’s consent. 
When a client voluntarily allows a piece of informa-
tion to enter the public domain, the client will be pre-
sumed to have waived confi dentiality on that piece of 
information. However, advisors may not reveal infor-
mation that has entered the public domain against the 
wishes of the client, or without the client’s consent.

6.4  An advisor may reveal confi dential information about 
a client to other legal advisors for the purpose of pro-
fessional consultations, so long as the other advisors 

Volume 25 Refuge Number 2

22

Refuge25-2.indd   22 5/25/10   5:51:03 PM



will be bound by the same duty of confi dentiality and 
so long as the other advisors do not have a confl ict of 
interest as described in Rule 5.

6.5  Where an advisor believes a client is likely to infl ict 
bodily harm on another person in the imminent fu-
ture, the advisor must take prompt steps to inform the 
appropriate authorities, and may reveal that amount 
of confi dential client information which is necessary 
to prevent bodily injury.

6.6  An advisor may reveal confi dential information as 
minimally necessary to defend him or her from any 
formal accusation of breach of these ethical rules.

6.7  A legal advisor or organization employing a legal 
advisor may use information collected from clients’ 
cases in publication and writings without the consent 
of aff ected clients only if the publication is sanitized 
of any unique details that would allow an interested 
person to identify the person involved.

6.8  A legal advisor or an organization providing legal 
services must train all staff  and support personnel 
on their responsibility to maintain client confi dential 
information and ensure that client confi dences are 
maintained.

7.  DUTY OF INTEGRITY
7.1  An advisor shall adhere to the truth in all communi-

cations, shall urge his or her clients to do the same, 
and shall not encourage, advise, or assist any person 
to make false or misleading statements to any tribu-
nal or agency before whom the advisor appears on the 
client’s behalf.

7.2  Notwithstanding Rule 7.1, the advisor is not the de-
cision-making body regarding the validity of applica-
tions for refugee status recognition or other matters, 
and has no duty to screen out or turn away prospect-
ive clients who have relatively weak claims.

7.3  An advisor shall conduct his or her interactions with 
other parties in a courteous, professional manner, con-
sistent with principles of respect for other people and 
principles of human rights and non-discrimination.

7.4  When an advisor knows that a client has made mis-
statements of fact to a tribunal or adjudicating body 
before the beginning of the advisor-client relation-
ship, and there are no contrary local profession ethical 
rules, the following shall apply:

7.4.1 Th e advisor shall not reveal the past misstatements to 
any person or body without the client’s explicit con-
sent.

7.4.2 Th e advisor shall attempt to persuade the client to cor-
rect the statements.

7.4.3 Th e advisor shall not proceed in making any com-
munication to the adjudicating body or any other 

body that are founded on the past misstatements, and 
shall not take any actions likely to lead the adjudicat-
ing body or any other body to rely on the past mis-
statements.

7.5 An advisor shall not knowingly sign or otherwise be 
associated with any letter, report or other documents, 
make any statement or off er any submission with re-
spect to a client which contains false or misleading in-
formation. An advisor shall not submit to an adjudi-
cating body any document which the advisor knows 
to either be a forgery or to contain false or misleading 
information.

7.6 When client makes statements to an adjudicating body 
aft er the beginning of the advisor-client relationship 
that the advisor knows to be false, the following shall 
apply:

7.6.1 Th e advisor shall not reveal the misstatements to any 
person or body without the client’s explicit consent.

7.6.2 Th e advisor shall attempt to persuade the client to cor-
rect the statements to the adjudicating body.

7.6.3 Th e advisor shall not proceed in making any com-
munications to the adjudicating body or any other 
body that are founded on the misstatements, and 
shall not take any actions likely to lead the adjudicat-
ing body or any other body to reply on the misstate-
ments.

7.6.4 Where the misstatement goes to the heart of the rep-
resentation and the client refuses to correct the mis-
statement, the legal advisor shall cease the representa-
tion.

8. DUTY TO AVOID EXPLOITATION
8.1 An advisor shall not engage in any relationship either 

directly or indirectly that is likely to compromise his 
or her independent judgment on behalf of the client 
in rendering legal services and shall not exploit his or 
her client for fi nancial, sexual or other gain. To avoid 
all doubt, any sexual or business relationship between 
a legal advisor and a current client shall be presumed 
to be exploitative.

8.2 Advisors shall not solicit or receive any services, prod-
ucts, or labor for which a person might normally be 
compensated in money or other exchange from any 
current client or for six months aft er the end of an ad-
visor-client relationship, except as permitted by Rule 
5.5 where a relationship pre-existed the need for legal 
services and no alternative legal advisors are avail-
able.

8.3 Advisors shall not enter into any fi nancial relationship 
with any current client or for six months aft er the end 
of an advisor-client relationship.
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Promulgated at
SOUTHERN REFUGEE LEGAL AID CONFERENCE 

(SRLAC)
Nairobi, Kenya

1 February 2007

Attached Annexes
Annex 1 Model Minimum standards of qualifi ca-• 
tions for Legal Advisors for Refugees
Annex 2 Complaint Mechanism as a Feature in a • 
Professional Accountability Structure for Legal Aid 
Providers

Annex 1
MODEL MINIMUM STANDARDS OF 

QUALIFICATIONS FOR LEGAL ADVISORS FOR 
REFUGEES

Qualifi cations of Legal Adviser: Subject to any domestic 
rules to the contrary, a person may be recognized as a legal 
advisor for refugees if they meet either criteria A or B:

Criteria A:
Current license issued by the relevant authority of • 
a member state of the United Nations as a lawyer, 
solicitor, attorney, barrister, counselor-at-law or 
equivalent professional designation.

Criteria B:
Undergraduate degree, equivalent to a Bachelor’s • 
degree or
is a current student in a supervised legal clinic con-• 
nected with an accredited university or other legal 
institution or
Is a person with more than 2 years experience work-• 
ing in refugee matters

and
Training in refugee law (minimum 20 hours)• 
Training in interviewing techniques and testimony • 
writing (10 hours)
Training in ethical responsibilities (2 hours)• 

Training may consist of independent reading, observation 
of practitioners or other types of instruction.

A person who is recognized as meeting either of these cri-
teria may off er the full services of a legal adviser to applicants 
in refugees.

Annex 2
COMPLAINT MECHANISM AS A FEATURE IN A 

PROFESSIONAL ACCOUNTABILITY STRUCTURE FOR 
LEGAL AID PROVIDERS

At the very least, every legal aid provider shall have a client 
complaint mechanism as part of its offi  ce handbook of oper-

ating procedures. Th ese procedures shall be communicated 
to each client at the beginning of the relationship.

Some suggested elements of the complaint procedure in-
clude:

1. Preprinted complaint forms which are in the ma-
jor languages spoken by the client community. Th e 
form should assist the complainant in making the 
complaint by suggesting necessary elements such as 
date and place of action complained against and an 
opportunity to provide a narrative of the incident.

2. Each organization should determine the procedure 
for dealing with anonymous complaints. On their 
own anonymous complaints can never be the source 
of a negative action against an employee.

3. Instructions on how to communicate the complaint 
should appear on the form and also in a conspicuous 
public area of the legal aid provider’s offi  ce.

4. Th e complaint should be investigated and resolved 
in a timely fashion by a disinterested party.

5. Th e results of the complaint process should be com-
municated to the complainant where known.

6. Th e employee complained against shall have the pre-
sumption of innocence.

7. Th e person complained against should be notifi ed 
of the complaint. Th e person complained against 
should have a right to reply to the complaint and all 
evidence used against them and to be heard by the 
independent investigator.

8. Th e organization shall keep records of all complaints 
submitted as well as of the investigation fi ndings and 
resolutions.

9. Th e range of sanctions for violations of ethical duties 
should be part of the offi  ce handbook of operating 
procedures.
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Abstract
Refugee Status Determination (RSD) in Brazil is nowadays 
a tripartite enterprise, involving UNHCR, the Brazilian 
government, and civil society. Th is tripartite character, and 
especially the participation of the civil society is an impres-
sive feature of RSD in Brazil. It thus seems to be a practice 
that should be analyzed to see if indeed it can be regarded 
as a “best practice.” In light of this, the paper aims to verify 
whether or not there are lessons to be learned from RSD 
in Brazil with a view to improve best practices of RSD in 
general.

Résumé
Le régime de détermination du statut de réfugié (DSR) au 
Brésil est couramment un arrangement tripartite, enga-
geant le HCR, le gouvernement brésilien et la société civile. 
Ce caractère tripartite, tout particulièrement la participa-
tion de la société civile, semble être le point saillant de la 
DSR au Brésil. Par conséquent, c’est là une façon de faire les 
choses qui mérite d’être examiné de plus près afi n de vérifi er 
si on peut vraiment la considérer comme une « pratique 
exemplaire ». Au vu de ce qui précède, cet article vise à 
vérifi er s’il y a des leçons à tirer de la DSR au Brésil, et cela 
dans le but d’améliorer les pratiques exemplaires de la DSR 
en général.

Introduction
International refugee law, especially the 1951 Convention re-
lating to the Status of Refugees (Refugee Convention) and 
its 1967 Protocol, defi nes who is a refugee. To enable States 
Parties to these treaties to implement their provisions, refu-
gees have to be identifi ed. Th e determination of refugee status, 
although mentioned in article 9 of the Refugee Convention, 
is not specifi cally regulated and each State Party can establish 

the procedure that it deems most appropriate, considering its 
particular constitutional structure.

With regard to refugee law and protection, Brazil can be 
seen as both an “old” and a “new” country.1 It is an “old” coun-
try insofar as Brazil was involved in the fi rst international 
initiatives of refugee protection,2 has been a member of the 
Executive Committee (ExCom) of the United Nations High 
Commissioner for Refugees (UNHCR) since 1958, and rati-
fi ed the 1951 Refugee Convention and its 1967 Protocol in 
1961 and 1972, respectively.3 And it is a “new” country given 
that the National Refugee Act, Law 9.474,4 was passed in 
1997 and that in the beginning of the twenty-fi rst century it 
became an emerging resettlement country.5

As the most important developments have occurred in the 
last decade or so, one can see that refugee law and protection 
in Brazil has evolved signifi cantly in a short period of time. 
However, there is always room for improvement.

Refugee status determination (RSD) in Brazil is nowadays 
a tripartite enterprise, involving UNHCR, the Brazilian gov-
ernment, and civil society. Th e involvement of civil society 
is a heritage from the early beginnings of refugee protection 
in Brazil, when there was no government procedure in place 
and UNHCR had to rely heavily on civil society in order to 
guarantee any form of protection whatsoever.

Th is tripartite character, and especially the participation 
of civil society, seems to be an impressive feature of RSD in 
Brazil as it guarantees a more democratic procedure and in-
volves all actors needed to ascertain integral protection to 
refugees. It thus seems to aid in the establishment of a better 
RSD protection and is a practice that should be analyzed to 
see if indeed it can be regarded as a “best practice.”

In light of the above, this paper aims to describe the prac-
tice of RSD in Brazil, assess its main qualities and fl aws, and 
verify whether or not there are lessons to be learned from 
RSD in Brazil with a view to improve best practices of RSD 
in general.
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To achieve these aims, this article is divided into three 
parts. Th e fi rst part will provide an overview of RSD in Brazil, 
both before and aft er the National Refugee Act of 1997. Th e 
second will analyze RSD procedures in Brazil, through three 
lenses: the internal context in which they occur; the general 
norms of international refugee law in relation to RSD; and 
the most protective standards that should apply to the pro-
tection of human beings in light of an holistic approach to 
international law and international human rights law. And 
fi nally, the paper will assess if and how the experience of RSD 
in Brazil can assist in the development of a better-structured 
RSD system in the world.

RSD in Brazil before the 1997 National Refugee Act
Th e 1997 National Refugee Act was a turning point in the 
history of refugee law and protection in Brazil. It estab-
lished a national law that not only translates the main uni-
versal protection clauses to the Brazilian legal system but 
also enlarges the traditional protection by establishing the 
possibility of recognizing a person as a refugee due to gross 
violations of human rights, following the regional formula 
created in 1984 by the Cartagena Declaration,6 which con-
cluded:

3. To reiterate that, in view of the experience gained from the 
massive fl ows of refugees in the Central American area, it is ne-
cessary to consider enlarging the concept of a refugee, bearing 
in mind, as far as appropriate and in the light of the situation 
prevailing in the region, the precedent of the OAU Convention 
(article 1, paragraph 2) and the doctrine employed in the reports 
of the Inter-American Commission on Human Rights. Hence 
the defi nition or concept of a refugee to be recommended for 
use in the region is one which, in addition to containing the ele-
ments of the 1951 Convention and the 1967 Protocol, includes 
among refugees persons who have fl ed their country because 
their lives, safety or freedom have been threatened by gener-
alized violence, foreign aggression, internal confl icts, massive 
violation of human rights or other circumstances which have 
seriously disturbed public order.

Furthermore, it established an administrative RSD pro-
cedure in Brazil and a body—the National Committee for 
Refugees (in Portuguese, Comitê Nacional para Refugiados, 
or CONARE)—vested with the responsibility of analyzing 
each individual case. Both of these features were newly intro-
duced by the National Refugee Act.

Prior to 1997 RSD in Brazil was regulated by an intermin-
isterial rule, Inter-Ministry Rule 394 (and not by a specifi c 
bill), and was conducted mainly by UNHCR. Th is mechan-
ism was designed in the context of the changing regimen 
in Brazil. During this period, the state looked for ways to 

strengthen the application of treaties directed towards the 
protection of human beings, since this was a factor in ac-
quiring legitimacy within international society. In particular, 
Brazil suspended some of the reservations it had made to the 
Refugee Convention and stopped adopting the geographical 
limitation allowed for in this document.7

Recalling the dictatorship regime that existed prior to the 
mid-1980s in Brazil is key to understanding how RSD in 
Brazil was built and designed. During this period, despite re-
pression by the military authorities, some NGOs (specifi cally 
those linked to the Catholic Church in Rio de Janeiro and São 
Paulo), with the support of UNHCR, assisted nationals from 
Argentina, Chile, Uruguay, and Paraguay to get protection in 
a third country. Th is action was developed with no support 
from the state. In fact, the people involved in these assistance 
actions were risking their lives and liberty, given that some of 
the people being protected were under military investigation 
due to their political opinions. Th is resulted in a very strong 
bond between Brazilian civil society and UNHCR and in the 
development of an expertise in refugee protection encom-
passing both the international community and the internal 
civil society.

Aft er promulgation in 1988 of the Federal Constitution, 
which established a regime based on the rule of law, human 
rights, and democracy, refugee protection started its trans-
formation into a tripartite structure.

In the early 1990s, the development of RSD in Brazil faced 
the challenge of receiving a large number of asylum seekers 
from Angola, who left  their country due to armed confl ict. 
Most of them were recognized as refugees by the procedure 
created by the above-mentioned interministerial rule.

Th is interministerial rule established that UNHCR was 
to conduct the analysis of individual cases and recommend 
them (or not) to the Brazilian government for its fi nal ap-
proval:

In general the procedure for determining refugee status was as 
follows: UNHCR interviewed the person seeking refugee status 
and elaborated a legal opinion recommending, or not, the grant-
ing of that status. Th is legal opinion was then sent to the Ministry 
of Foreign Aff airs, which presented its view on the matter and 
sent it to the Ministry of Justice, which made the fi nal decision. 
Th e decision was then published in the offi  cial gazette of the 
Brazilian government (Diário Ofi cial da União).8

Following this notifi cation, the Federal Police issued an 
identifi cation document to the refugee.

It is interesting to note that during this period the 
Brazilian government always followed the legal opinion that 
was proposed by UNHCR. Furthermore, NGOs linked to 
the Catholic Church, especially Cáritas Arquidiocesana do 
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Rio de Janeiro and Cáritas Arquidiocesana de São Paulo, 
continued to be the historical partners of UNHCR, being re-
sponsible for the actual assistance to and orientation of asy-
lum seekers and refugees.

RSD in Brazil aft er the 1997 National Refugee Act
With the approval of the National Refugee Act, there was 
a substantial change in RSD in Brazil: the transfer of RSD 
responsibility to the Brazilian government with UNHCR 
maintaining a supervisory role.

Cáritas Arquidiocesana do Rio de Janeiro and Cáritas 
Arquidiocesana de São Paulo continued to be part of the new 
structure, keeping the role of providing reception, assistance, 
and orientation to asylum seekers and refugees. With the be-
ginning of the resettlement program in Brazil, there was an 
increase in the number of NGOs working with refugees in 
Brazil.9

Th e National Refugee Act is the zenith of a process of 
improving refugee law and protection in Brazil, which 
had as other landmarks the recognition of UNHCR as 
an international body in 1982; the approval of the Federal 
Constitution in 1988; and the lift ing of the geographic and 
temporal restrictions in 1989. It also translates into an in-
creased concern with human rights in the country aft er the 
dictatorship, which led to Brazil being more willing to com-
mit to and respect international obligations regarding hu-
man rights.

As mentioned, the National Refugee Act defi nes who is 
recognized as a refugee in Brazil10 and the RSD procedure to 
be applied. It also establishes the rights and duties of a refu-
gee and the special regimen that applies to people awaiting 
the decision on RSD—i.e., the asylum seekers (these rights 
include the impossibility of forced return, deportation, ex-
pulsion, or extradition, and the suspension of all administra-
tive and criminal procedures due to irregular entries).

In its fourth title, the National Refugee Act establishes the 
procedure for RSD in Brazil, stating that:

Art. 17—A foreigner shall appear before a competent authority 
and state his or her desire to request recognition of the condition 
of refugee.

Art. 18—Th e competent authority shall notify the requester 
to give information and such notifi cation shall set the date for 
commencement of procedures.

Paragraph One—Th e competent authority shall inform the 
United Nations High Commissioner for Refugees- UNHCR on 
the existence of a proceeding for request for refuge and shall en-
able UNHCR to off er suggestions to facilitate the development 
of the proceeding.

Art. 19—In addition to the information, given if necessary with 
the assistance of an interpreter, a foreigner shall complete a re-
quest for recognition as a refugee, including a complete iden-
tifi cation, professional qualifi cation, schooling of the requester 
and members of his or her family group, as well as report on the 
circumstances and facts that form the basis of the request for 
refuge, indicating the appropriate evidences

Art. 20—Th e record of the information and supervision of the 
request form completion shall be eff ected by qualifi ed offi  cials 
and in condition to guarantee information confi dentiality.11

In light of the above provisions, one can see that the National 
Refugee Act only establishes the guidelines of RSD in Brazil, 
reserving an important role to UNHCR.

One of the few impositions of the National Refugee Act 
regarding RSD is that the decisions on RSD requests are to be 
made by CONARE, which is a collective deliberative body, as 
will be further explained below.

Building upon these guidelines, the Brazilian government, 
UNHCR, and Brazilian civil society have developed a tripart-
ite enterprise regarding RSD which refl ects the idea that, for 
the protection of refugees to be integral, it has to involve the 
international community, the state, and civil society.

RSD procedure in Brazil begins, as stated above, with the 
asylum seeker’s request for refuge to the competent author-
ity. Th is authority is the Federal Police, which will formalize 
the request into a Declaration Term (Termo de Declaração). 
Th is document contains the civil qualifi cation of the asylum 
seeker (name, nationality, name of parents, birthdate) as 
well as the main reasons for which the asylum seeker left  his 
or her country of origin and is asking for refugee status in 
Brazil. Th e date of the Declaration Term is deemed to be the 
date of the beginning of the procedures.

In order to systematize the procedures, CONARE has es-
tablished a standard Declaration Term to be followed by the 
Federal Police throughout the country.12 Each adult asylum 
seeker should have an individual statement taken and writ-
ten down in a Declaration Term. Children are encompassed 
in their parent’s document.

Aft er having this document issued, the asylum seeker is 
instructed that he or she has to continue with the proceedings 
in order to be recognized as a refugee in Brazil. If the asylum 
seeker remains six months or more without responding to 
the requests of the proceeding or abandons it, the procedure 
is archived without having its merits analyzed.13

Th e step following the issuance of the Declaration Term is 
the completion of a more thorough standard questionnaire.14 
Th is step normally takes place at the refugee centres directed 
by civil society organizations. Nowadays there are two refu-
gee centres in Brazil, directed by Cáritas Arquidiocesana do 
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Rio de Janeiro and Cáritas Arquidiocesana de São Paulo. If 
the asylum seeker is located in a place where there is no refu-
gee centre, the questionnaire is to be fi lled in at the Federal 
Police Department.15

Aft er the questionnaire is fi lled in, it is sent to CONARE 
and the asylum seeker is granted authorization to have a pro-
visory identifi cation issued. Th is document is the Provisional 
Protocol (Protocolo Provisório).16

Th e asylum seeker, then, has to go through two inter-
views. Th e fi rst interview is conducted by a lawyer from civil 
society.

In the past, this lawyer was appointed by the Brazilian Bar 
Association and worked in a partnership between UNHCR 
and the two mentioned refugee centres. Nowadays, the refu-
gee centres hire the lawyers themselves and UNHCR assists 
their work by funding their salaries and providing technical 
support.

Th e interview is conduct individually and whenever pos-
sible in the language of the asylum seeker. When an inter-
preter is required, the interpreter is instructed about the con-
fi dentiality of the proceedings.

Th e second interview is conducted by a representative of 
CONARE and follows the same rules as the fi rst interview.

As mentioned above, CONARE is a collective delibera-
tive body. It has both governmental and non- governmental 
members and the UNHCR has “voice-no-vote” status. 
Th e government representatives come from the Ministry 
of Justice, the Ministry of Foreign Aff airs, the Ministry 
of Health, the Ministry of Labour and Employment, the 
Ministry of Education and Sports, and the Federal Police. 
Th e representative of the civil society comes from an NGO 
that is involved in the assistance and protection of refugees. 
Nowadays this seat is occupied by Cáritas Arquidiocesana 
de São Paulo, with Cáritas Arquidiocesana do Rio de Janeiro 
being the alternate.

CONARE is presided over by the Ministry of Justice and 
has a general coordinator that assists its work by organizing 
the RSD cases to be decided in a plenary meeting with all 
its members. Th e general coordinator operates under the 
umbrella of the Ministry of Justice and is also in charge of 
the administrative issues regarding refugees, such as the ex-
pedition of status declarations, travel authorizations, and au-
thorizations for the issuance of identifi cation documents.

Aft er the two interviews have taken place, there is a meet-
ing by a Preliminary Analysis Group (Grupo de Estudos 
Prévios) to assess the merits of the case. Th is step grew out 
of practice, with the perception that it would be impossible 
for CONARE to have in-depth analysis of each case in its 
bimonthly plenary meetings. In order to have each case con-
sidered thoroughly, the Preliminary Analysis Group was 
established. It convenes before CONARE’s plenary meeting 

and does a preliminary analysis of the case, taking into con-
sideration the fi ndings of the civil society’s and government’s 
interviews.

Th e Preliminary Analysis Group consists of CONARE’s 
general coordinator, a representative of the Ministry of 
Foreign Aff airs, a representative of the Federal Police, a rep-
resentative of UNHCR, and a representative of the civil soci-
ety organization who has a seat in the CONARE.

With the pre-analysis executed, the cases go to the 
CONARE’s plenary to be decided. In the plenary each mem-
ber is entitled to one vote, and decisions are made by major-
ity.

If the decision is positive, the asylum seeker is recognized 
as a refugee in Brazil. If the decision is negative, there is the 
possibility of an appeal.17 Th is appeal is also an administra-
tive procedure, which has to take place within fi ft een days 
aft er the asylum seeker is notifi ed of it, in order to be timely. 
Th e appeal is analyzed by the Minister of Justice, who gives 
the fi nal decision on RSD in Brazil. If he changes CONARE’s 
decision, the person is recognized as a refugee; if he does not, 
the person is subject to the general foreigner’s regimen18 and 
is not a refugee in Brazil.

Aft er being recognized as a refugee by CONARE or the 
Minister of Justice, the refugee has to present herself or him-
self to the Federal Police Department in order to be regis-
tered as a refugee. Before registration, the refugee has to sign 
a Term of Responsibility (Termo de Responsabilidade), a stan-
dard form which was established by CONARE’s Normative 
Resolution 3.19 According to this term, the refugee agrees to 
observe the rules, laws, and provisions aimed at the mainten-
ance of public order and the respect of the rights and dut-
ies established by Brazilian law, and attests his or her aware-
ness of being subject to Brazilian civil and criminal law. Th e 
refugee also assumes the responsibility of collaborating with 
Brazilian authorities and humanitarian agencies that assist 
refugees in Brazil.

Th e refugee states that he or she is aware of the condi-
tions that may result in the loss of refugee status: (i) proof of 
falsity during the RSD process; (ii) omission of facts that, if 
known, should result in a negative decision; (iii) acts against 
the national security or public order; (iv) leaving Brazilian 
territory without previous authorization from the Brazilian 
government.

In regard to the need for authorization to leave Brazilian 
territory, CONARE’s Normative Resolutions20 establish the 
conditions for obtaining an authorization to travel abroad. 
Th e refugee shall submit a solicitation to CONARE stating 
the duration, destination, and reasons of the trip. If neces-
sary, the refugee can ask for a Brazilian passport issued to 
foreigners, according to provisions of the Foreign Statute Act 
(Law 6.815, 19 August 1980).
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Th e principle of family unity does not operate only when 
all family members become refugees at the same time. Rather, 
in Brazil, it can be equally applied to cases where a family unit 
has been temporarily disrupted through the fl ight of one or 
more of its members. CONARE’s Normative Resolution 421 
provides for the extension of refugee status through the ap-
plication of the family unity principle and establishes a stan-
dard form of Term of Family Unit Request. According to this 
resolution, refugee status can be extended to family members 
(spouse, “ascendant” and “descendant,” as well as other ele-
ments of the family group who depend economically on the 
refugee22), once they are located in the national territory.

Finally, in the spirit of the establishment of durable solu-
tions for refugees living in Brazil, CONARE’s Normative 
Resolution 1023 ruled on the situation of the refugee who 
achieves permanent status. In general, the resolution states 
that even with permanent status, refugee status is continued.

As can be noted by the above description, some of these 
procedures have been formalized by resolutions of CONARE, 
but some relevant aspects derive only from practice, as, for 
instance, the participation of civil society. Th is has both posi-
tive and negative aspects, as, on the one hand, it enables con-
stant improvement, and on the other hand, it may lead to 
suppression without prior notice of developments that may 
be seen as guarantees to the refugees. It is important to note, 
however, that since redemocratization, the trend of refugee 
law and protection in Brazil has been to evolve, which may 
minimize this last concern.

Analyzing RSD in Brazil
Having reviewed RSD procedure in Brazil in the previous 
section, this section will proceed to analyze it in order to ex-
tract lessons, either for its improvement or for the improve-
ment of RSD in general. Th is analysis is threefold. First it is 
important to consider RSD in Brazil from an internal stand-
point, considering the National Refugee Act, the practice of 
RSD, and the context in which it occurs. Secondly, the analy-
sis should be made in comparison to the international stan-
dards of RSD, i.e. to international refugee law. And fi nally, 
bearing in mind that international refugee law is part of a 
wider system of the protection of the human person (along-
side international human rights and international humani-
tarian law), the analysis of RSD in Brazil should take into 
consideration whether or not it is in keeping with the most 
protective standards.

RSD in Brazil in light of the internal context
First of all the adoption of the National Refugee Act in 1997 
must be considered in the context of the redemocratization 
of Brazil and promulgation of the Federal Constitution in 
1988, which considered the primacy of human rights and the 

concession of political asylum to be guiding principles for 
Brazil in its international relations (article 4, II and X). Th is is 
a key issue because the geographic limitation was suspended 
just aft er the Federal Constitution’s promulgation, starting 
the process of developing an internal RSD process in Brazil, 
which was consolidated in 1997.

Brazil’s National Refugee Act is modern and consistent 
with international standards on refugee protection, being 
considered as a model to South American countries since 
the time of its adoption.24 It is interesting to observe that 
some countries, inspired by the Brazilian legislation, issued 
their own internal rules on refugees, providing for specifi c 
situations such as the recognition of refugee status based on 
reasons of gender, as in the case of Argentina. In Brazil, this 
aspect has been considered in the broad concept of member-
ship in a particular social group.

Asylum seekers can apply to receive refugee protection all 
over the country with no cost to them at all.25 Th e decentral-
ization and cost-free nature of the procedure are points to be 
commended in RSD in Brazil.

Th e RSD procedure is normally fast: an asylum seeker’s 
request for refugee status usually takes six months to be ana-
lyzed by CONARE. In the meantime, asylum seekers receive 
permission to work, although their language, background 
experience, and social discrimination are obstacles that they 
may face in trying to fi nd jobs.

It is important to highlight that RSD procedures in Brazil 
were developed for examination of claims on an individ-
ual basis. Th is has been satisfactory given that the number 
of asylum seekers in Brazil is not relatively large,26 but the 
situation could be diff erent in the case of a mass infl ux of 
refugees. It would be desirable to create prevention mechan-
isms in order to avoid a humanitarian crisis in such a situa-
tion. However, in RSD in Brazil, there is no procedure for 
determining eligibility for refugee status on a group basis, 
rather than through individual screening, when there might 
be a mass infl ux or when prevailing conditions might have 
substantially the same eff ect upon a large population.

Brazil faced a challenging situation during 2006, when an 
impressive number (by Brazilian standards) of asylum seek-
ers from Lebanon asked Brazil for protection as refugees.27 
On that occasion, CONARE decided not to consider the sur 
place refugee condition of some individuals who were in 
Brazilian territory when the confl ict started, giving a mis-
guided interpretation to that situation. Besides that, because 
of many fraudulent requests, CONARE decided to apply a 
“fast-track” procedure for requests by people from Lebanon. 
Th is solution, however, did not consider international stan-
dards, especially the ExCom Conclusion 30 (XXXIV) of 1983 
on the problem of manifestly unfounded or abusive applica-
tions for refugee status or asylum, which states:
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(e) Recognized the substantive character of a decision that an 
application for refugee status is manifestly unfounded or abu-
sive, the grave consequences of an erroneous determination for 
the applicant and the resulting need for such a decision to be ac-
companied by appropriate procedural guarantees and therefore 
recommended that:

(i) as in the case of all requests for the determination of refu-
gee status or the grant of asylum, the applicant should be given 
a complete personal interview by a fully qualifi ed offi  cial and, 
whenever possible, by an offi  cial of the authority competent to 
determine refugee status

In the case described above, one can see that the fast-track 
or emergency approach developed by CONARE took into 
consideration only the interest of the Brazilian government. 
However, at the other end of the spectrum, one sees that 
CONARE has used an emergency approach in other circum-
stances, mainly in order to give a fast response in resettle-
ment cases needing immediate protection.

Th e fast-track procedure, however, is not ruled by law in 
any of the cases. Th is can be regarded as a problem as there 
is no legal guarantee of the continuity of the procedure in the 
resettlement cases in the case of a change of government and 
of public policies in the future. Besides, the fast-track pro-
cedure can mean a diff erent treatment for the asylum seeker 
who arrives in Brazil and asks for refugee status and for the 
resettled refugee, as the fast track is applied positively almost 
exclusively to the latter.

Th e fact that RSD procedure is based mainly on an ad-
ministrative structure has positive and negative aspects. Th e 
expertise of CONARE could have more results if, in fact, the 
members of CONARE were experts in refugee protection, 
with advanced knowledge of international and compara-
tive rules. It is true that there has been an eff ort at capacity 
building; however, it continues to be limited since there is 
no attention to the broad system of international law. To de-
termine refugee status, one must consider the inclusion and 
exclusion clauses, which requires knowledge of other areas 
of international law, such as international humanitarian law, 
international criminal law, and international human rights 
law.

Keeping this limitation in mind, the possibility of judicial 
review of the RSD decisions is important. In the Brazilian 
system, there is no legal rule about appeal to the Judiciary in 
causes related to formal aspects of RSD or to the fi nal decision 
of the administrative procedure (CONARE and the Minister 
of Justice). It must be observed that CONARE’s decision—
either negative or positive—is limited to stating the recog-
nition or the non-recognition of the condition of “refugee.” 
Th ere is no satisfactory motivation of the decisions. Th is fact 

per se denies a basic principle of public administration, and 
aff ects the asylum seeker’s defense in the case of an appeal, 
as he or she does not know with certainty the reasons why 
his or her refugee status request was denied, as the main mo-
tivation in the refusal is that the case did not meet “refugee 
criteria.” In this matter it is important to note that, in the few 
cases that were brought to the Judiciary, this organ said that 
the statement that the case did not meet “refugee criteria” 
was enough motivation.28

Although the Federal Constitution guarantees access to 
the Judiciary29 in the case of violation or threat to a right, 
as this is not manifestly stated in the National Refugee Act, 
few cases are proposed for the consideration of the Judiciary. 
Th e result is a precarious judicial jurisprudence on refugee 
issues in Brazil and unsatisfactory knowledge of the inter-
national standards by the members of the Judiciary. In most 
of the cases in which the Judiciary was called to rule on RSD-
related issues, it referred to CONARE’s decision, justifying 
this action by highlighting the technical expertise of this 
body, without proceeding to a new analysis of the merits of 
the case.30 Initiatives of training and developing capacity as 
well as diff usion of international refugee law should be ac-
knowledged, as, for instance, the fi rst course on international 
refugee law, established in 2007 for university teachers and 
public attorneys in Rio de Janeiro.31

Recognition of participation by civil society as a full mem-
ber of the CONARE was innovative:

Another distinguishing characteristic of CONARE compared to 
similar organs in the region is that civil society, represented by 
an NGO that works with refugees, is not only present but is also 
entitled to vote. In other countries, these three trends (a repre-
sentative of a non-governmental organization which works with 
refugees and is entitled to vote) are not present simultaneous-
ly. For example, in Argentina and Uruguay civil society is not 
represented; in Paraguay the representative of the NGO cannot 
vote and in Bolivia civil society is represented by the church and 
by Universidad Mayor de San Andres but there is no mention of 
the fact that these organs work or have to work with refugees.32

Nonetheless it was a refl ection of the state of rules based 
on human rights established by the Federal Constitution of 
1988 and the history of refugee protection in Brazil. In fact, 
if one adopts a more cynical point of view, one could say that 
the government did not want to assume the entire respon-
sibility for refugees, leaving the practical concern related to 
the actual reception and integration to the historical experts 
on the issue—UNHCR and civil society.

Despite the causes that infl uenced the tripartite design of 
RSD in Brazil, it presents positive aspects that can not (and 
should not) be denied. Th e participation of civil society bal-
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anced the state’s concern about national security with the in-
sertion of human concerns into decision making. However, 
as commented, the participation of civil society has a limited 
role given that (i) its functioning is not part of the positive 
law, (ii) an interview of the asylum seeker by CONARE is 
required, and (iii) in CONARE’s plenary meeting it has only 
one vote.

In addition, the organizations of civil society that are en-
gaged in refugee protection have no institutional common 
basis to unite them. When they speak up, they mainly do so 
separately. So, the current initiative to create a national coun-
cil on refugees (the Brazilian Refugee Council) that unites 
the legitimized organizations that work with refugee issues 
assumes a huge relevance. Once established, the Brazilian 
Refugee Council will have the ability to enhance the position 
of civil society in CONARE and in the Brazilian government 
as a whole, and to aid in demanding that the rights of refu-
gees and asylum seekers be fulfi lled, that this population’s 
interests be represented in general public policies, and that 
specifi c public policies be created respecting the plurality of 
human beings and the rights of foreign people in conformity 
with article 5 of the Brazilian Federal Constitution of 1988.

Th e lack of legal provision on the cooperation of govern-
ment and civil society ends up generating double eff orts and 
a logistic cost to the asylum seekers related to completion 
of all the required forms. Th is cost does not seem to repre-
sent a problem to someone with a regular economic condi-
tion; however, to an asylum seeker struggling to integrate, it 
can be insurmountable, notwithstanding the fact that RSD 
should be free of all costs (direct and indirect).

To sum up, the positive aspects of RSD in Brazil, from 
the internal point of view, are: participation of civil society 
(the most important and singular aspect of RSD in Brazil); 
decentralization; freedom from cost; and democratization of 
the political dialogue and future endeavours. Th e negative 
aspects are: non-legal provision of the exercise of the partici-
pation of civil society and the limited role reserved to it; in-
equality of RSD depending on the place of solicitation (pres-
ence or lack of civil society assistance); logistic cost; double 
eff orts; confusion of responsible actors in the perspective of 
the asylum seeker who does not know the system and there-
fore has diffi  culty in grasping the tripartite enterprise; non-
legal provision of mass infl ux procedure or of an emergency 
approach; non-legal provision of fi nancial assistance; and 
co-optation of civil society and individual role played by the 
civil society actors.

Consistency of RSD in Brazil with International 
Refugee Law
Because Brazil is a state-member of the Refugee Convention 
and its 1967 Protocol, the analysis of the conformity of RSD 

with international standards will be based on Part Two of the 
Handbook on Procedures and Criteria for Determining Refugee 
Status under the 1951 Convention and the 1967 Protocol relat-
ing to the Status of Refugees, directed to the procedures for 
the determination of refugee status.33

In view of the situation of diff erent procedures established 
by states and of the unlikelihood that all states bound by the 
Refugee Convention and the 1967 Protocol would establish 
identical procedures, ExCom, at its twenty-eighth session in 
October 1977, recommended that procedures should satisfy 
certain basic requirements.

Th ese basic requirements, which refl ect the special vul-
nerability of the asylum seeker and which would ensure that 
the applicant is provided with certain essential guarantees, 
are the following:

a. Th e competent offi  cial (e.g., immigration offi  cer or bor-
der police offi  cer) to whom the applicant addresses himself 
or herself at the border or in the territory of a Contracting 
State should have clear instructions for dealing with cases 
which might come within the purview of the relevant inter-
national instruments. Th e offi  cial should be required to act 
in accordance with the principle of non-refoulement and to 
refer such cases to a higher authority;

b. Th e applicant should receive the necessary guidance as to the 
procedure to be followed.

c. Th ere should be a clearly identifi ed authority, wherever pos-
sible a single central authority, with responsibility for examin-
ing requests for refugee status and taking a decision in the fi rst 
instance.

d. Th e applicant should be given the necessary facilities, includ-
ing the services of a competent interpreter, for submitting his or 
her case to the authorities concerned. Applicants should also be 
given the opportunity, of which they should be duly informed, 
to contact a representative of UNHCR.

e. If the applicant is recognized as a refugee, he or she should be 
informed accordingly and issued with documentation certifying 
his or her refugee status;

f. If the applicant is not recognized, he or she should be given 
a reasonable time to appeal for a formal reconsideration of the 
decision, either to the same or to a diff erent authority, whether 
administrative or judicial, according to the prevailing system.

g. Th e applicant should be permitted to remain in the country 
pending a decision on his or her initial request by the compe-
tent authority referred to above, unless it has been established 
by that authority that his or her request is clearly abusive. He 
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or she should also be permitted to remain in the country while 
an appeal to a higher administrative authority or to the courts 
is pending.

As considered before, Brazil has developed a procedure 
specifi cally on RSD that conforms to the standards listed 
above. However, some observations must be made.

Concerning the qualifi cation of the personnel engaged in 
these procedures there is still a long way to go in order to 
achieve the ideal level of necessary knowledge and under-
standing of an applicant’s particular diffi  culties and needs. 
Th e National Refugee Act and CONARE’s resolutions do 
not require expert professionals to deal with refugee issues. 
Th ere are no interpreters who have been through special 
training. In most cases, a refugee who already has a satisfac-
tory knowledge of Portuguese assists with translation during 
the interview phase of the RSD procedure when there is dif-
fi culty related to language understanding.

Furthermore, there is a diff erence of reception pro-
cedure if one considers the presence of refugee centres in 
the locality in which the applicant requests refugee status. 
Usually the asylum seeker will fi nd facilities (Portuguese 
course, medical treatment, and others) and assistance in 
Cáritas Arquidiocesana do Rio de Janeiro and Cáritas 
Arquidiocesana de São Paulo, which leads to the conclusion 
that the asylum seeker who is located in a city in which there 
is no Cáritas representation will be in a more vulnerable 
situation than applicants who can rely on Cáritas, including 
guidance through all the steps of the RSD procedure and the 
possibility of being interviewed by a lawyer provided by this 
organization.

Despite the existence of fl aws, one can see an eff ort on 
the part of UNHCR and of CONARE to develop capacity 
regarding refugee issues in the Federal Police Department, 
which, as mentioned, has an important role in RSD in Brazil. 
An example of this eff ort was the creation of seminars for 
Federal Police members on procedures and criteria on RSD 
held in eight diff erent cities (São Paulo, Santos, Guarulhos, 
Curitiba, Foz do Iguaçu, Paranaguá, Manaus and Tabatinga) 
during 2007.34 Th ere are plans to turn this initiative into a 
continuous eff ort, always focusing on cities that are ports of 
entry to Brazil or that have a considerable number of refu-
gees.

Th e ExCom also expressed the hope that all States Parties 
to the Refugee Convention and its 1967 Protocol would give 
favourable consideration to UNHCR participation in such 
procedures in appropriate form.35 As mentioned before, 
UNHCR has an important role in the Brazilian RSD proced-
ure; nonetheless it does not have the right to vote during the 
CONARE plenary sessions.

RSD in Brazil and the most protective rules
Th e National Refugee Act is in general a modern legal in-
strument. However, as expected of a consensus achieved in a 
post-dictatorship period and with a foreign status law from 
1985 (before redemocratization), it is made up of general 
provisions. When the “law operator” has to apply the rule 
to the concrete case, there are many diffi  culties due to the 
lack of provisions for special cases or to reluctance to apply 
human rights rules to cases of asylum seekers and refugees, 
when they are children, elderly, sick, victims of torture, etc.

In light of this, if one considers the most protective rules, 
RSD in Brazil has a long way to go, in order to be satisfactory. 
Th e following comments illustrate some aspects of this.

First, respect for due process is far from ideal: (i) experi-
ence shows that it is extremely diffi  cult to change a decision 
of CONARE, (ii) there is no procedure of obligatory revision 
of the CONARE decisions, and (iii) the guarantee of the con-
tradictory is also minimized. On the other hand, CONARE 
has in the past permitted lawyers to attend its plenary meet-
ings, but this is not the regular situation. Th ere is a common 
understanding in this body that RSD is not an adversarial 
procedure and, in consequence, there is no need of a lawyer. 
Th is situation contributes to the non-technical character of 
the CONARE decisions and also to a lack of motivation of 
the decision, which as seen has not so far being regarded by 
the Judiciary as a reason for ruling against CONARE’s deci-
sion.36

Secondly, regarding complementary protection, one can 
see that RSD in Brazil is broader than the universal rules, 
as the National Refugee Act provides for the recognition of 
refugee status based on gross violations of human rights. 
Th is provision enables RSD to focus not on individual fear 
of persecution but rather on the situation in the country of 
origin, and, therefore, enables people coming from a situa-
tion of grave and generalized violation of human rights (as 
for instance from a situation of internal confl ict) to be recog-
nized as refugees.

Furthermore, although Brazil does not have a mechanism 
of temporary protection, CONARE’s Normative Resolution13 
of 23 March 2007 provides for the reference of special situa-
tions by CONARE to the National Council on Immigration. 
According to this resolution, the requests for refugee status 
that can not fulfi ll the requirements of eligibility under Law 
9.474/1997 shall be analyzed by the National Council on 
Immigration in order to grant a permanent status based on 
humanitarian conditions.

In this sense one can see that complementary protection is 
advancing in Brazil, and may make up, in some cases, for the 
feeble due process guarantees that are in place.

Concerning the protection of vulnerable groups, there 
are some cases that give rise to special problems in establish-
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ing the facts during the RSD procedure, and because of this, 
have to count on special legal provisions in order to prevent 
discrimination and diff erent treatment of similar situations. 
Th ese are mentally disturbed persons and unaccompanied 
minors.

In determining refugee status the subjective element of 
fear and the objective element of it being well-founded need 
to be established. Mental or emotional disturbances impede 
a normal examination of the case. A mentally disturbed per-
son may, however, be a refugee, and while that person’s claim 
therefore cannot be disregarded, it should call for diff erent 
techniques of examination, especially a formal statement of 
medical advice. Untrue statements by themselves are not a 
reason for refusal of refugee status and it is the examiner’s re-
sponsibility to evaluate such statements in the light of all the 
circumstances of the case. If there is an attested case of legal 
incapacity (according to the Brazilian Civil Code), a legal 
representative should be nominated for this person. Th is has 
not been the case of RSD in Brazil, where there is no special 
provision on the rules of a case involving a person with a 
mental illness. In some cases, when Cáritas is enrolled in the 
procedure, the asylum seeker can count on special assistance 
(as for instance medical treatment before the interviews). 
However, the extent of such assistance is not nearly enough, 
a situation which is far from desirable.

Th ere is no special provision in the legally binding inter-
national refugee instruments regarding the refugee status of 
persons under age. Th e same defi nition of a refugee applies to 
all individuals, regardless of their age. When it is necessary to 
determine the refugee status of a minor, problems may arise 
due to the diffi  culty of applying the criteria of “well-founded 
fear” in the case. If a minor is accompanied by one (or both) 
of his or her parents, or by another family member on whom 
the minor is dependent and who requests refugee status, the 
minor’s own refugee status will be determined according to 
the principle of family unity. However, there is still the prob-
lem of evidence of paternity considering the need of child 
protection against traffi  cking.

Th e handbook of the UNHCR37 says that the question of 
whether an unaccompanied minor may qualify for refugee 
status must be determined in the fi rst instance according to 
the degree of the minor’s mental development and maturity. 
However, in Brazil, the Civil Code and judicial procedures 
and rules demand that a legal representative be nominated 
in order to preserve the rights of the unaccompanied min-
or (under eighteen years old) and to act as a guardian. Th e 
international standards stipulate that, in the absence of par-
ents or of a legally appointed guardian, it is for the authorities 
to ensure that the interests of a minor applicant for refugee 
status are fully safeguarded.

Th e problem is that the judicial procedure required to 
nominate a guardian demands a lot of time, with the result 
that the minor suff ers the insecurity of being in a non-regular 
status in Brazil, since the minor can not appear alone before 
the Department of Federal Police in order to make the initial 
declaration (Term of Declaration). A special procedure shall 
be determined by law so the best interests of the minor are 
preserved.

In relation to minors, there are also some diffi  culties con-
cerning the lack of a birth certifi cate, which is required by 
some authorities in order to provide access to education and 
health treatment services, and also concerning the risk of 
stateless condition. In fact, stateless cases are not considered 
in all their aspects and application of the relevant inter-
national agreements.

RSD in Brazil—lessons learned?
From the above, it seems that the most relevant lesson that 
RSD in Brazil can teach is the importance of having a strong 
presence of civil society in the proceedings, as this may bal-
ance the state’s concern with national security as well as 
help to improve integral protection. However, civil society 
contributes to the creation of protection links that are too 
personally based. It is necessary that achievements related 
to health, education, shelter, etc. assume a legal character in 
order to provide legal security and a permanent status to the 
facilities and services.

Civil society is an important actor in defending inclusion 
of asylum seekers and refugees in general public policies and 
programs, and also in attributing character of positive law 
to some of the assistance practices directed to guarantee the 
rights of children, elders, victims of torture and sexual vio-
lence, traumatized persons, etc. Once legal provisions are in 
place, it is easier for government actors and civil society to 
prove their violation, hence strengthening the protection of 
asylum seekers and refugees.

A second lesson that should be highlighted is the import-
ance of having a technical body with knowledge of inter-
national law in general, and international refugee law in par-
ticular, in charge of RSD. However, there should also be some 
measure of judicial review in order to rectify mistakes and 
improve refugee protection.

Also in relation to RSD procedure it seems important to 
have the most transparent system possible and to have the 
most protective guarantees in place, regularized by law so 
that they can not be withdrawn due to political shift s.

Lastly, one cannot highlight enough the importance of 
training all the actors involved in RSD procedures, especially 
those in charge of the fi rst approach, in general the staff  of 
the Federal Police Department (Immigration Branch of the 
Police), and also the staff  of NGOs and of the judiciary. Only 
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with training will there be awareness of the rights and duties 
of refugees and asylum seekers, as well as of the special char-
acteristics of this population and the need to have special 
procedures in place so that they can have their rights really 
respected.

Conclusion
Although Brazil has a long way to go in RSD, the basis for 
dialogue is already in place. It must be consolidated in order 
to allow for the tripartite structure involving the UNHCR, 
the Brazilian government, and civil society to be successful 
in guaranteeing integral protection to refugees and asylum 
seekers.

Th e tripartite structure is a model to inspire RSD in other 
countries given that it permits dialogue and analysis of the 
problems from diff erent perspectives and the integration of 
various social protection nets. But it is not enough in itself. 
Th ese social arrangements of refugees’ and asylum seekers’ 
protection must be converted to fundamental rights, so they 
can be demanded if not respected or implemented, with each 
participant being receptive to new perspectives and preserv-
ing their functional original roles.

Th e role of civil society in RSD is paramount as it adds a 
“democratic aspect” to RSD in Brazil, and could stress the 
humanitarian concerns of the individual cases in order to 
minimize the national security and labour competitive argu-
ments brought by some government sectors.

Th e government should keep in mind its international 
obligations, arising not only from international refugee law 
but from international law in general, especially humanitar-
ian assistance obligations that are required not only by law 
but also by any standard of legitimacy.

Lastly, UNHCR has to live up to its role as “guardian” of 
international refugee law, remembering that the law is only 
there to protect the people it was designed to assist, so that 
political and/or economic considerations should be kept to a 
minimum in light of the humanitarian plea of refugees.

Th e design of the tripartite RSD is defi nitely a “best prac-
tice” in terms of RSD and refugee protection, but its results 
must go from the local/subjective to the national/objective 
(positive law) level, and then become a model to be mutatis 
mutandis duplicated in other countries.
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do Norte). UNHCR has a sixth partner in Brazil, which 
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is Instituto de Migrações e Direitos Humanos (in Brasília, 
Distrito Federal).

 10. “Art. 1—An individual shall be recognized as a refugee if: 
I—due to well founded fears of persecution for reasons of 
race, religion, nationality, social group or political opinions, 
he or she is out of his or her country of nationality and can-
not or does not wish to rely on the protection of such coun-
try; II—having no nationality and being out of the country 
where he or she had previously retained permanent resi-
dence, cannot or does not wish to return to such country 
based on circumstances mentioned in item I above; III—
due to severe and generalized violation of human rights, he 
or she is compelled to leave his or her country of nationality 
to seek in a diff erent country.” 

 11. Th e text of the National Refugee Act in English is cited 
based on the information available on the UNHRC Ref-
world web site, online: <http://www.unhcr.org/cgibin/
texis/vtx/refworld/rwmain?page=country&amp;docid=3f4
dfb 134&amp;skip=&amp;category=LEGAL&amp;coi=BR
A&amp;rid=4562d94e2>.

 12. CONARE Normative Resolution 1, 27 October 1998, estab-
lishes the standard Declaration Term to be completed by the 
Federal Police Department on the occasion of the request 
for refugee status. Furthermore, it states that this document 
shall be sent to the General Coordination of CONARE, 
with a copy to the Caritas Arquidiocesana, aiming the ful-
fi llment of the questionnaire in order to make possible the 
analysis of the refugee solicitation.

 13. CONARE Normative Resolution 11, 29 April 2005, pro-
vides for the publication of the notifi cation established by 
article 29 of Law 9.474, 22 July 1997 (deadline for certain 
procedures and for attending to offi  cial notifi cations). Th is 
resolution revoked CONARE Normative Resolution 7, 6 
August 2002. If CONARE has already issued a negative de-
cision and the asylum seeker can not be found in order to 
receive the notifi cation, the decision shall be published by 
the offi  cial press for the purpose of establishing the dead-
line for appeal.

 14. CONARE Normative Resolution 2, 27 October 1998, estab-
lishes the standard questionnaire for refugee status request, 
which shall be completed by the asylum seeker at the head-
quarter of the Caritas Arquidiocesana and sent to the Gen-
eral Coordination of CONARE in order to continue with 
the procedures. In a location where there is no Caritas rep-
resentation, the completion of the questionnaire shall be 
arranged by the Federal Police Department and the ques-
tionnaire sent to CONARE along with the Term of Dec-
laration. Although there is no provision for the language 
in which the questionnaire is to be available, it is available 
in Portuguese, English, French, and Spanish. An asylum 
seeker who does not speak any of these languages can be 
aided by a translator, who is not part of the regular staff  of 
the institutions enrolled in the process.

 15. CONARE Normative Resolution 9, 6 August 2002, estab-
lishes the place for completion of the questionnaire for re-

questing refugee status in the localities in which there is no 
representation of Caritas Arquidiocesana.

 16. CONARE Normative Resolution 6, 26 May 1999, provides 
for the concession of a protocol to asylum seeker. Once the 
asylum seeker has the Provisional Protocol, he or she is en-
titled to have a labour license and a document relevant for 
fi nancial purposes called the Register of Natural Persons 
(Cadastro de Pessoas Físicas, or CPF); so that he or she can 
begin to integrate into Brazilian society more fully.

 17. CONARE Normative Resolution 8, 6 August 2002, provides 
for notifi cation of the request of the refugee status. If the 
asylum seeker can not be found aft er six months from the 
date of the CONARE decision to receive the notifi cation, 
the negative decision of the refugee status request shall be 
published in the offi  cial press.

 18. Th e Statute of Foreigner (Law 6.815, 19 August 1980, estab-
lishes the legal situation of foreigner in Brazil, and creates 
the National Council of Immigration). Decree 86.815, 10 
December 1981, rules the Law 6.815/80, which establishes 
the legal situation of foreigner in Brazil and creates the Na-
tional Council of Immigration and stipulates other provi-
sions. 

 19. CONARE Normative Resolution 3, 27 October 1998, estab-
lishes the standard form Term of Responsibility which has 
to be signed by the refugee before his or her register into the 
Federal Police Department. Th e competent authority shall 
provide an interpreter if necessary so the refugee has know-
ledge of the content of the Term.

 20. CONARE Normative Resolution 5, 11 March 1999, provides 
for authorization to travel to abroad. CONARE Normative 
Resolution 12, 29 April 2005, provides for authorization for 
a refugee to travel abroad; for issuing of a Brazilian passport 
to a refugee foreigner, when necessary; and for processing 
of the loss of refugee status because of leaving Brazilian ter-
ritory without authorization.

 21. CONARE Normative Resolution 4, 11 March 1999, estab-
lishes the extension of refugee status through the applica-
tion of the family unit principle.

 22. For the purpose of the resolution, “dependants” must be 
understood as: the spouse; the single son/daughter, under 
twenty-one years old, including those adopted, or older 
than twenty-one years old when they can not provide for 
themselves; ascendant; and sisters/brothers, grandsons/
granddaughters, great-grandson/great-granddaughter, 
nephew/niece, only if they are orphans, single, and under 
twenty-one years old, or of any age when they can not pro-
vide for themselves. Th e situation of economic dependency 
of a person older than twenty-one years who cannot pro-
vide for her/himself has to be related to physical and mental 
health and must be declared by a doctor. Th e minor chil-
dren whose parents are detained or have disappeared must 
be considered in the same situation as orphans.

 23. CONARE Normative Resolution 10, 22 September 2003, 
provides for the situation of the refugee who achieves 
permanent status.
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 24. Supra note 31. 
 25. Only when recognized they will have to pay the required 

amount in order to have a refugee identifi cation document 
issued. Currently a judicial provisional measure suspends 
this payment if the foreigner states her or his economic 
condition.

 26. According to CONARE, during 2007 Brazil received fewer 
than 500 requests for refugee status, and as of June 2008, 
Brazil hosted 3,513 refugees. 

 27. For details, see the position of Cáritas Arquidiocesana 
de São Paulo on asylum seekers from Lebanon: Cáritas 
Arquidiocesana de São Paulo, Documento entregue na 
Reunião do CONARE de 23.03.2007 [Legal position pre-
sented at CONARE’S meeting of March 23, 2007], Posição 
da Cáritas Arquidiocesana de São Paulo sobre Solicitantes 
e Refúgio Libaneses [Cáritas Arquidiocesana de São Paulo 
position on asylum seekers from Lebanon].

 28. For instance the decision of the Superior Court of Justice 
(Superior Tribunal de Justiça) in: Agravo Regimental no 
Agravo Regimental do Mandado de Segurança 12.212/DF, 
cited in Liliana L. Jubilut, O Direito Internacional dos Re-
fugiados e sua aplicação no ordenamento jurídico brasileiro 
[International refugee law and its application in the Brazil-
ian legal order], supra note 1 at 103. (Agravo Regimental is 
a special appeal according to specifi c court regulations only 
available for Superior Courts. Mandado de Segurança is the 
writ of security or the writ of mandamus.)

 29. Federal Constitution 1988, article 5, XXXV: “the law shall 
not exclude from review by the Judiciary any violation of or 
threat to a right.”

 30. For instance the decisions of the Superior Court of Justice 
in: Agravo Regimental do Mandado de Segurança 12212/
DF; Habeas corpus 36033/DF; and Habeas corpus 32622/DF, 
cited by Liliana L. Jubilut, O Direito Internacional dos Refu-
giados e sua aplicação no ordenamento jurídico brasileiro, 
[International refugee law and its application in the Brazil-
ian legal order], supra note 1 at 103.

 31. Liliana Lyra Jubilut and Silvia Menicucci Apolinarion (or-
ganizers). I Course on International Refugee Law, realized 
in December 2007 at the Centre of Human Rights, Depart-
ment of Law, PUC-Rio.

 32. Supra note 7 at 33. 

 33. HCR/IP/4/Eng/REV.1 Reedited, Geneva, January 1992, 
UNHCR 1979. Th e UNHCR also developed a handbook 
on procedural standards for refugee status determination 
under UNHCR’s mandate, in which it considers general 
issues, reception and registration in RSD operations, ad-
judication of refugee claims, processing claims based on 
the right to family unity, notifi cation of RSD decisions, ap-
peal of negative RSD decisions, UNHCR refugee certifi cate, 
procedures for fi le closure / re-opening, procedures for 
cancellation of refugee status, and procedures for cessation 
of refugee status. See “Procedural Standards for Refugee 
Status Determination under UNHCR’s Mandate,” <http://
www.unhcr.org/publ/PUBL/4316f0c02.html>.

 34. In the cities of São Paulo, Santos, and Guarulhos the semin-
ar was off ered with the support and participation of Cáritas 
Arquidiocesana de São Paulo.

 35. Such participation is based on article 35 of the Refugee 
Convention and the corresponding article 11 of the 1967 
Protocol, which provide for co-operation by the Con-
tracting States with the High Commissioner’s Offi  ce.

 36. Th e decision of the Superior Court of Justice in: Agravo Re-
gimental no Agravo Regimental do Mandado de Segurança 
12.212/DF cited in Liliana L. Jubilut, O Direito Internacio-
nal dos Refugiados e sua aplicação no ordenamento jurídico 
brasileiro, [International refugee law and its application in 
the Brazilian legal order], supra note 1 at 103.

 37. Handbook on Procedural Standards for Refugee Status De-
termination under UNHCR’s Mandate.
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A Foot in the Door: 
Access to Asylum in South Africa

Darshan Vigneswaran

Abstract
Asylum seekers in South Africa experience extreme diffi  cul-
ties lodging their claims at the Department of Home Aff airs. 
Th is paper utilizes new survey data to measure the extent 
of the Department’s failures to provide access to the status 
determination process. Th e principal fi nding is that South 
African offi  cials oft en go out of their way to prevent asylum 
seekers from entering the system. Th is provides support for 
the argument the Department is beholden to an institution-
al culture of immigration protectionism. Th is assessment 
diff ers from conventional analyses of poor African perform-
ance of status determination which emphasize issues of cor-
ruption and institutional capacity.

Abstract
Les demandeurs d’asile en Afrique du Sud rencontrent des 
diffi  cultés extrêmes  pour présenter leurs demandes au 
Département des aff aires intérieures. Cet article utilise des 
données d’un nouveau sondage pour mesurer l’étendue des 
manquements du Département vis-à-vis de son devoir de 
rendre accessible le processus de détermination du statut. 
La conclusion principale est que les autorités Sud africaines 
s’évertuent souvent pour empêcher les demandeurs d’asile 
d’accéder au système. Cela semble soutenir l’allégation que 
le Département est prisonnier d’une culture institutionnelle 
de protectionnisme en matière d’immigration. Cette évalua-
tion se démarque des analyses conventionnelles de la mau-
vaise performance africaine en matière de détermination 
du statut qui, elles, soulignent des problèmes de corruption 
et de manque de capacité institutionnelle.

You get stepped on. You are tired, you are bored and thirsty. 
You feel like you are dead and not human anymore.1

Introduction
Responding to a perceived need to prevent unwanted migra-
tion since the 1980s, many developed countries have insti-
tuted measures to limit access to asylum. While status de-
termination processes and procedures in Africa have usually 
departed signifi cantly from “best (and worst) practices” in the 
Global North, countries on the continent have taken a similar 
turn towards more limited access.2 However, the provisions 
and procedures utilized by African states towards this end 
have diff ered from European, Asian, and North American 
counterparts. Th e main diff erences in developments on the 
continent need to be understood within the diff erent body of 
international instruments which govern refugee protection, 
in particular the 1969 Organization of African Unity (OAU) 
Convention governing the Specifi c Aspects of the Refugee 
Problem in Africa (the OAU Convention). Th e Convention 
envisages a framework of protection that takes into account 
the unique character of refugee fl ows in the continent and 
the unique capabilities of African states, providing specifi c-
ally for group based or prima facie determination systems.3 
Despite these diff erences, status determination in Africa is 
not entirely diff erent in character from counterparts else-
where. While group based and UNHCR implemented deter-
mination systems are far more prominent across the region, 
status determination models in Africa oft en share important 
features with practices outside the continent. While it is un-
likely that jurisprudence in non-African countries will ever 
aff ord much attention to African courts’ interpretations of 
key provisions in the UN Refugee Convention, status deter-
mination issues in African countries will almost certainly 
impact upon developments and debates elsewhere, given 
the continent’s disproportionate share of the world’s refugee 
population.
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It is in this respect that the South African case is par-
ticularly interesting. South Africa is currently attempting to 
meet a relatively ambitious and recent set of refugee commit-
ments. Th e transition to democratic rule and relative stability 
in the 1990s saw the end of an era in which the Republic was 
both an international pariah and prominent refugee sending 
country. Over the last two decades, South Africa has acced-
ed to international refugee conventions and passed its own 
Refugees Act (no. 130 of 1998). In doing so, the post-Apart-
heid government eschewed some of the hallmarks of African 
asylum policies (e.g., camps, group determination, delega-
tion of responsibility to UNHCR)4 relatively early on, opting 
for a self-settlement model of protection accompanied by in-
dividualized status determination procedures.5 Th e process 
of craft ing the laws to defi ne how this decision-making pro-
cess would be administered was highly transparent and drew 
heavily on the expertise of, and inputs from, civil society and 
international non-governmental organizations. Th e result 
was a reception and status determination system containing 
strong procedural safeguards for applicants and a variety of 
institutional checks and balances on the decision-making 
process. Th ese protections are buttressed by South Africa’s 
progressive constitution and policed by a robust commun-
ity of civil society monitors and legal service providers that 
possess considerable interest in migration issues, funding for 
projects around status determination and protection, and 
the capacity to demand compliance with the country’s new 
refugee laws.6 In these respects, and on paper, South Africa 
stands out as a Global North-style status determination sys-
tem, albeit located in the Global South.

Given the considerable promise of this nascent experi-
ment in status determination, the current state of disarray in 
South Africa’s refugee reception system is particularly con-
cerning. South Africa possesses a large and growing back-
log of undetermined asylum claims.7 As is alluded to in the 
opening quotation, and will be documented in this piece, 
asylum seekers in South Africa experience extreme diffi  cul-
ties and trauma in the simple act of attempting to enter a 
refugee reception offi  ce and lodge their claim. Given the sig-
nifi cant diff erences between these conditions and conditions 
at similar offi  ces in Europe and North America it is worth 
beginning with a thick description drawn from Lawyers for 
Human Rights (LHR) monitoring at the Gauteng offi  ces:

Rarely does an asylum seeker gain entry to a refugee reception 
offi  ce on their fi rst attempt. Th e offi  ce accepts a limited number 
of applications per day. Entitlement to one of these positions is 
controlled by a hazy coalition of security guards, migrant agents, 
interpreters and offi  cials who solicit bribes and favours in return 
for favourable treatment and employ oblique force against those 
who would challenge the integrity of their parallel system. Th ose 

who do not have the capacity to pay have a choice; well, a choice 
that is not really a choice. Th ey can return at a later date and risk 
being caught by the police without documentation, or they can 
sleep overnight outside the offi  ce and retain their place in the 
offi  cial queue. On the nights when LHR did headcounts they 
discovered between 80 and 300 people sleeping outside the of-
fi ce. At night armed criminals visit the site. Incidents of theft  are 
common. Th ere have been several reports of rape. Th ere is no 
shelter in the vicinity of the offi  ce and people oft en endure rain 
and very cold conditions while waiting outside. Women sleep 
with babies by their side. On some occasions the police have vis-
ited during the night and arrested asylum seekers or extorted 
them for bribes. Fights about places in the queue are common at 
night, sometimes degenerating into the throwing of bricks and 
stones and leading to several cases of hospitalisation. Eff orts to 
normalise conditions of shelter outside the offi  ce have been re-
sisted by offi  cials. On at least one occasion the City of Tshwane 
arrived in the morning to clear all temporary shelters, bedding, 
and belongings of people gathered outside the offi  ce.

In the morning, people waiting outside begin to form themselves 
into queues. Agents, security guards and interpreters are heav-
ily involved, making off ers and explaining how people will be 
received on that day. No-one knows at this point how they will 
be received, who will be chosen and how many will gain entry. 
Sometimes it is elderly women, sometimes Malawians only, 
sometimes 40, sometimes 100. Th e police will arrive and on oc-
casions make arrests. Sometimes people seek to fl ee the police 
and there have been at least two deaths caused by people at-
tempting to escape, only to run headlong into the morning traf-
fi c. Th ere will also be beatings; by the police, by security guards; 
on occasions by street vendors who join in. On one occasion 
at Rosettenville offi  ce, asylum seekers have been sprayed with 
water guns. On another occasion they were simply hosed down 
by a security guard. Almost everyone is in a heightened state 
of anxiety and there is invariably a great deal of pushing, shov-
ing and then more fi ghts, particularly when the gangs control-
ling entry pick people out of the queue or place their members 
at a privileged point in line. Th e new asylum seekers are soon 
joined by a steady stream of people waiting for renewals, who 
form something more closely resembling a queue. Since these 
people are only waiting for a stamp and not to fi ll in forms, they 
will usually all be served, though when they will be served var-
ies, sometimes waiting for 2 hours, sometimes for 24 hours. All 
this occurs in a venue that reeks of urine and sweats with human 
anticipation and fear. All of this occurs before anyone has seen a 
Home Aff airs offi  cial.

It is tempting to explain these problems in the recep-
tion system purely in terms of a mismatch between legal 
framework and geographic context. According to this line 
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of argument, individualized status determination models 
and Refugee Convention protection systems are not suited 
to Africa, where countries ordinarily experience conditions 
of mass infl ux from neighbouring countries and rarely pos-
sess the adequate bureaucratic resources or legal expertise to 
process these populations. Th is line of thinking is refl ected in 
Toby Mendel’s work on Tanzania, which ponders whether “it 
is time to recognise that the 1951 Convention is simply not 
the right instrument for poor countries hosting large num-
bers of refugees.”8 Various facets of refugee reception in South 
Africa support a similar assessment of conditions there. Over 
the past six years the country has consistently received over 
30,000 applications for asylum per year. Given that these fi g-
ures are produced by offi  ces which set fi xed quotas on the 
number of asylum claims received per day, the total number 
of asylum seekers entering the country is almost certainly 
higher. As the political and economic climate in Zimbabwe 
has deteriorated, hundreds of thousands of people from that 
country have been displaced across the border into South 
Africa, and at the time of writing it is highly plausible to 
suggest that more will come. Although the African National 
Congress (ANC) has passed a wide range of very progressive 
laws on a variety of human rights issues since taking govern-
ment, lack of capacity and budget has meant that it has failed 
to deliver on many of its promises. Furthermore, the spread of 
corruption through the bureaucracy has consistently handi-
capped the government’s ability to deliver essential services 
to desperately poor populations in the townships, let alone 
non-nationals in need. Many critics, including the members 
of the ANC leadership, have identifi ed problems of capacity 
and corruption in the refugee reception system.9 Th e fi nd-
ings of this study support the idea that these characteristic-
ally “African” refugee governance problems have contributed 
to the dilapidated state of status determination processes in 
South Africa. Limited capacity and corruption do not, how-
ever, tell the whole story.

Th is study suggests that explaining conditions of access 
to status determination in South Africa requires us to pay 
more attention to the institutional culture of the government 
agency with primary responsibility for implementing refu-
gee laws: the Department of Home Aff airs (DHA). Th e study 
shows that, far from being simply the product of high demand 
or offi  cials’ predilection for with illicit remuneration, the 
barriers to asylum in South Africa are commonly produced 
by the individual eff ort of offi  cials of the DHA, who act out-
side their legislative mandate to prevent asylum seekers gain-
ing access to the reception system. While the methodology 
employed by this study does not allow for an explanation of 
precisely why offi  cials behave in this manner, there is a range 
of evidence available from other archival, monitoring, and 
research work to generate a compelling hypothesis as to why 

this may be the case. Th is paper aff ords primary weight to the 
factor of institutional culture. Put simply, the DHA offi  cials 
are embedded in an institution which sanctions its offi  cials 
engaging in extralegal practices that prevent foreigners from 
entering and residing legally in South Africa. Th is culture, 
which has its roots in the DHA’s Apartheid days, continues 
to inform how agents of the Department understand their 
responsibilities to new laws, and plays a considerable role in 
limiting access to asylum and undermining the integrity of 
the status determination system.

Th e paper will make this case in four parts. Th e fi rst section 
outlines the principal characteristics of South Africa’s refugee 
status determination system, paying specifi c attention to the 
key legislative responsibilities of the DHA. Section two intro-
duces the methodology. Here, I explain why we chose to sur-
vey applicants at the reception offi  ces. Section three analyzes 
the survey data and reveals the failure of the Department to 
meet its legal obligations. Section four attempts to explain 
these failures by looking at the institutional history of the 
DHA and some key events during the brief history of the 
administration of the Refugees Act. Th is section illustrates 
senior management’s promotion of a culture of defensiveness 
towards asylum claims.

South Africa’s Status Determination System
South Africa’s refugee status determination system is the 
product of an ongoing and oft en ad hoc eff ort to respond to 
new refugee fl ows and commitments through an ongoing 
process of design, implementation, consultation, and reform. 
Th is process began with the signing of a series of agreements 
between 1991 and 1993 with the UNHCR and the government 
of Mozambique to create arrangements for the repatriation of 
Mozambican nationals who had fl ed the civil war in the late 
1980s and early 1990s. Aft er the transition to democratic rule 
in South Africa, the ANC government acceded to the OAU 
Convention (1995) and then to the United Nations Refugee 
Convention and its 1967 Protocol (1996). Th e Refugees Act 
was passed by Parliament in 1998 and, aft er some contesta-
tion of the terms of its implementing Regulations, came 
into eff ect in 2000. Th e details of the process leading to the 
passage of the Act have been dealt with elsewhere.10 For 
our purposes, it is important to note the progressive polit-
ical context in which the government established its com-
mitments to a refugee agenda. Many members of the ruling 
ANC had been hosted by neighbouring countries as exiles 
of Apartheid South Africa and had strong personal reasons 
to support a reciprocal policy. In this context, the objective 
of Mozambican repatriation and regularization, which occu-
pied much of the early refugee policy-making debates, repre-
sented an opportunity to assist a faithful ally, and not simply 
aff ord protection to foreign nationals in need. Following this, 
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the late 1990s represented an extremely progressive policy-
making phase in South Africa for human rights. Not only did 
South Africa translate its Freedom Charter, with promises of 
protections for all living within its borders, into a new set of 
constitutional rights; it also signed up to a raft  of internation-
al legislation on human rights and passed a wide range of do-
mestic implementing laws. Th is spirit was not only refl ected 
in the types of laws South Africa introduced, but extended 
to the way it designed new policy frameworks. Th e Refugees 
Act was draft ed and passed through a series of consultative 
processes in which civil society representatives and consult-
ants were heavily involved and their inputs oft en translated 
directly into statutory provisions and policy outcomes.

Th e principal outcome of this progressive policy-making 
process was a set of refugee laws which included a variety of 
procedural safeguards for asylum seekers. Th e refugee recep-
tion system envisaged in the legislation consists of four parts: 
entry, application, hearing, and documentation. Put simply, 
it is expected that an individual will register their intention 
to apply on entry; proceed directly to an offi  ce in the inter-
ior to make an application; and subsequently sit an interview 
with an offi  cial who will determine the claim; and it also is 
expected that the applicant will receive documentation valid-
ating their right to be in the country until the entire process 
is complete. Th e legislation and its regulations outline provi-
sions to promote access to each stage of the status determina-
tion process. Th e fi rst issue is the Act’s protection of appli-
cants’ right to freely enter South Africa to make their claim. 
Th e legislation sets out a geographically bifurcated process 
whereby (a) applicants register their intention to apply for 
asylum either at their point of entry or fi rst encounter with 
a government offi  cial;11 and (b) applicants formally lodge 
their applications in the country’s interior.12 Th ese provi-
sions envisage a process whereby the various police, army, 
and ordinary DHA offi  cials who man the border and border 
posts assume collective responsibility to ensure that new ar-
rivals’ intentions to make asylum claims are acknowledged. 
Th e DHA offi  cials alone are responsible for issuing tempor-
ary permits and directing applicants towards sites where they 
can formally lodge a claim. Th e Act made specifi c provision 
for the establishment of refugee reception offi  ces (RROs) for 
this latter purpose13 where offi  cials must receive the asylum 
seeker’s claim.14

Th e second set of provisions attempts to ensure that claims 
are made at the RROs in a free, transparent, and accurate 
manner. Th e DHA is responsible for ensuring that the RROs 
are staff ed by trained Refugee Reception Offi  cers15 who are 
responsible for:

verbally notifying the applicant of their rights and • 
obligations;16

assisting applicants to properly complete their • 
forms;17

providing competent interpretation, where practic-• 
able and necessary;18 and
ensuring the confi dentiality of asylum applications • 
and the information contained therein.19

Th e third set of provisions attempts to guarantee the fair 
adjudication of claims. Here, the legislation recognizes the 
limitations of an ordinary offi  cial’s capacity to fairly apply 
refugee laws in all cases. Th e Refugees Act requires that the 
Refugee Reception Offi  cer hand the application to a Refugee 
Status Determination Offi  cer (RSDO). Th e RSDOs should be 
trained to determine status.20 Th ese offi  cers should formally 
interview all applicants, allowing for the presence of a lawyer 
if so desired, and determine whether to grant or reject refu-
gee status. If an application is rejected, the applicant should 
be aff orded the opportunity to appeal the decision to a high-
er authority.21 Th e DHA is obliged to establish a Standing 
Committee for Refugee Aff airs and a Refugees Appeal Board 
to adjudicate on diff erent categories of refusal.22

Th e fourth set of provisions provides for the temporary 
protection of applicants while their claims are decided. Th ese 
provisions are crucial in South Africa, where the police zeal-
ously enforce immigration laws and documentation of an in-
dividual’s status is crucial to prevent deportation and possible 
refoulement. When an applicant fi rst registers their intention 
to apply for asylum they should be referred to a DHA offi  cial 
who should issue them with a “transit permit” verifying their 
right to be in the country for three weeks or until they for-
mally lodge their claim.23 As soon as an individual lodges a 
claim, the Refugee Reception Offi  cer should issue them with 
a temporary asylum seeker’s permit.24 Refugee reception of-
fi cers should also renew the asylum seeker’s permit at regular 
intervals until a decision has been made and the applicant 
has exhausted all mechanisms of appeal.

To summarize, South African legislation requires the 
DHA to administer status determination in accordance with 
four linked provisions:

settlement-oriented reception of claims to facilitate • 
access;
assistance by RROs to ensure free, transparent, and • 
accurate completion of forms;
interviews and appeal mechanisms to ensure fair ad-• 
judication of claims; and
documentation to provide protection against • re-
foulement.

Methodology
Th e DHA’s failure to fulfi ll these and other procedural obli-
gations has been rigorously documented over the years by 
a number of scholarly publications and NGO reports.25 
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However, these reports have been primarily based upon 
qualitative data, including (a) interviews with asylum seek-
ers, policymakers, and service providers; (b) observations of 
practices at the RROs and at the border; and (c) reports and 
statements by public offi  cials and public bodies such as the 
Refugee Directorate, the Standing Committee for Refugee 
Aff airs, and the Parliamentary Portfolio Committee for 
Home Aff airs. Th is data has been very useful in developing 
assessments of key problem areas in departmental perform-
ance. It has also been helped analysts to generate plausible 
hypotheses as to why the DHA has been unable to fulfi ll these 
obligations. However, this data can not help us identify the 
seriousness of the various implementation failures identifi ed 
or measure the power of the various competing explanations 
of access problems.

In order to account for these shortfalls, gauge to what ex-
tent the DHA was fulfi lling each of these four of these pro-
cedural requirements, and discriminate between competing 
plausible explanations of the shortfalls, we have used a sur-
vey of asylum-seeker experiences. Th is survey began with an 
exhaustive study of governmental and non-governmental 
monitoring of the RROs to identify a series of performance 
benchmarks for the DHA in relation to reception, assistance, 
interviewing, and documentation. We used these bench-
marks to design an instrument that would test whether the 
recollected experiences of asylum applicants met the min-
imum standards set out in the relevant legislation. Th e ma-
jority of the questions were closed-ended, though in order 
to develop a clearer idea about (a) illegal and confl ict-relat-
ed activities and (b) applicants’ perceptions and personal 
understanding of the asylum-seeker process, we also asked a 
small number of open-ended questions. Th e instrument was 
refi ned through:

a series of workshops with lawyers and other civil • 
society partners in Johannesburg, Durban, and Cape 
Town to ensure national relevance and comparabil-
ity; and
piloting at the Pretoria and Cape Town offi  ces.• 

Th e instrument was then translated into French, Shona, and 
Kiswahili and back-translated to English to check translation 
accuracy.

Given the oft en lengthy periods that pass between fi rst ap-
plying for asylum and fi rst sitting an interview, and the po-
tential for loss of accurate recall, it was decided to split the 
survey into two parts and target two separate populations. 
Th e target population for the fi rst survey was all applicants 
who had submitted an application for asylum but had yet to 
sit a formal interview with an RSDO (hereaft er: pre-RSDO). 
Th e target population for the second survey was all appli-
cants who had sat an interview with an RSDO (hereaft er: 
post-RSDO). Given the diffi  culties in generating household 

and telephonic surveys of asylum seekers in South Africa,26 
and in securing interviews with applicants leaving the RRO, 
it was decided to sample applicants waiting to renew their 
asylum-seeker permits. A sample size of 400 applicants per 
city was chosen (200 pre-RSDO, 200 post-RSDO). Th ese 
subjects were systematically selected over a one-month per-
iod in November and December 2007. Due to language dif-
fi culties and subjects’ security concerns, Somalis, Ethiopians, 
Bangladeshis, and Pakistanis were under-represented. Given 
current trends in the fl ows of asylum seekers into the country, 
it is relatively unsurprising that most respondents were male 
and either of Zimbabwean or Congolese nationality. Th e cur-
rent paper reviews fi ndings from the survey conducted at the 
Gauteng-based offi  ces.

Evaluating DHA Performance
Supporting the fi ndings of previous monitoring and analy-
sis, the survey reveals a refugee-reception system that is not 
functioning as intended by the legislation. In part this is due 
to problems of capacity. Th e Refugee Aff airs Directorate itself 
acknowledges its inability to adequately process the number 
of claims received on an annual basis. Th is refl ects a consen-
sus position of all stakeholders, including the DHA Minister, 
senior-level DHA offi  cials, the Parliamentary Portfolio 
Committee, judges adjudicating on refugee and asylum mat-
ters, and refugee advocates. More important are the specifi c 
fi ndings regarding the obstructive institutional culture be-
hind these problems. Whereas previous monitoring had sug-
gested rampant corruption and/or laxity of offi  cials in enfor-
cing laws as potential problems, the current study suggests 
that offi  cials generally err on the side of overzealousness in 
the administration of status determination procedures, un-
lawfully denying access to the system and negatively prejudi-
cing applicants’ claims. Th e following discussion will support 
this claim through a discussion of the four legislative provi-
sions outlined above.

Free-settlement Oriented Access
Th e overzealous enforcement of immigration laws means that 
asylum seekers are rarely able to register their intention to 
claim asylum. Th e prototypical applicant at the Pretoria offi  ce 
enters the country without any identifying documentation 
(53% n = 226), informally (58% n = 223), across a Zimbabwean 
border (78% n = 227). Hence, even though the Refugees Act 
specifi cally caters for informal entrants, this means that ap-
plicants who do not enter at a border post will rarely be able to 
register their intention to claim asylum. Th e security offi  cials 
(police and army) they are most likely to fi rst encounter in the 
Limpopo border region have a limited working knowledge of 
South African asylum laws and regularly deport Zimbabwean 
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nationals (the majority of entrants) without calling upon the 
DHA to conduct status determination.

Asylum seekers who enter South Africa through a border 
post are better off  than informal entrants because they can 
register a claim for asylum as soon as they meet a DHA of-
fi cial. However, DHA offi  cials commonly deny applicants the 
right to register their intention to apply. Th e fact that one-
fi ft h of applicants who were eventually able to obtain their 
asylum papers noted that they were not given a permit when 
they informed offi  cials at the border of their intention to 
apply (20% n = 30) suggests that a much larger proportion of 
those who have tried never reached the offi  ce. It is also likely 
that many potential applicants do not think it is worth try-
ing to register their claim at the border. Given the unstated 
policy of denying Zimbabwean migrants the right to asylum 
at the Beitbridge border post, only one-fi ft h registered a claim 
upon entry (19% n = 79). In addition to individual offi  cials 
pro-actively creating barriers to entry, DHA offi  cials do little 
to ensure that potential applicants are notifi ed of their rights 
to register their claims. One in ten (10% n = 230) applicants 
found out that they needed to make their claim for asylum 
at an RRO. Th e majority were told by friends or family (72% 
n = 230).

Given these factors, the majority (90% n = 232) of ap-
plicants arrive at the reception offi  ce to formally lodge their 
claim without having previously registered their intention to 
do so. At this stage they encounter further barriers to access. 
Th e main problems are the quotas each offi  ce has instituted 
in order to limit the number of applications per day.27 Th ese 
quotas, which directly contravene the statutory obligation to 
receive claims, result in extremely long queues. Our fi ndings 
show that an average applicant will have to return to the RRO 
approximately three times, and wait approximately twenty-
two days between fi rst arriving at the offi  ce and fi rst entering 
the offi  ce. Such fi ndings may be taken to refl ect an unavoid-
able consequence of offi  cials’ attempts to match their lim-
ited capacity to receive applications with an overwhelming 
demand for asylum. Th is interpretation becomes less plaus-

ible when we refl ect upon the types of conditions applicants 
are forced to endure in the line. Most (60% n = 231) spend 
at least one night outside to maintain their position in the 
queue. On average, those who spent one night could expect 
to spend ten nights outside—about one of every six (18% n = 
141) doing so with children in their care. Th e line itself is a 
site where asylum seekers, many of them already victimized 
and brutalized in their countries of origin, become targets 
once again. About one-third of respondents (35% n = 226) 
reported being hurt, threatened, or robbed whilst waiting in 
the queue. Th e accompanying box off ers their accounts of 
such experience.

Question: Did anyone hurt you, threaten you, or 
steal your belongings while you were waiting in 

line? Can you explain what happened?
“I was sleeping and I woke up in the morning and I did 

not fi nd my money or my phone.”
“It was these two guys who threatened me; they threw 

me out of line and took my phone and money—two 
hundred rand.”

“People crush on you in the line and I was hurt because I 
was defending my child.”

“Someone wanted to fi ght with me; those who control the 
queue; wanted me to pay. I didn’t have any money.”

“The time I was at the surrounding area of the reception 
my clothes and belongings were taken by the Metro 
Police.”

“We were hit by stones by passers-by during the night.”

It is diffi  cult to directly link this evidence of neglect to an 
explanation of DHA offi  cial behaviour; however, it is cer-
tainly cause to reconsider whether the decision to limit the 
number of entries is purely the result of capacity issues, or 
rather a more intentioned barrier to access. Aft er all, DHA 
reception offi  cials, regardless of their rank, witness the 
suff ering of people in the queue every day when they come 
to work. Th ese doubts become more compelling when con-
sidered in relation to the apparent lack of attention that of-
fi cials give to ensuring that those who enter are able to lodge 
their claims. Having endured the queue, many respondents 
are given forms to fi ll out and told to return on a later date 
(34% n = 230), or given an appointment for another date 
(15% n = 230). Some wait without being given any attention 
at all (3% n = 230). Since long queues to access do not appear 
to accord with an eff ort to ensure that those who enter are 
served correctly, one might be tempted to assume that they 
are the conscious product of corrupt offi  cials. At least one 
study on the South African border suggests that long queues 
are oft en purposely created and sustained by corrupt offi  cials 
who wish to generate demand for illegal services to circum-
vent the line.28 Our results cast doubt on a similar reading of 
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Figure 1: Entered RSA through an offi  cial border post
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refugee reception. While a signifi cant number of respond-
ents reported having paid someone to get their papers (10% 
n = 230), doing so did not signifi cantly impact upon the time 
it took to lodge a claim.

Assisting Completion of Forms
Perhaps offi  cials are simply lazy and not motivated by any 
specifi c desire to create barriers to the lodging of claims? 
Some of our fi ndings on the assistance applicants received 
inside the offi  ce might support such a reading. Almost two-
thirds (68% n = 219) of respondents report that offi  cials pro-
vided no assistance in completing the form. A similar pro-
portion (67% n = 218) report that offi  cials did not go over 
the form with them once it was complete. Offi  cials only pro-
vided assistance to a small number (17% n = 70) of those 
who needed interpreters. When offi  cials did pay attention to 
a case, they usually did so in a manner that would jeopardize 
the confi dentiality of the claim. Applicants were oft en ques-
tioned in a public area—more than a quarter (28%) of the 
129 applicants who were asked questions by offi  cials about 
their asylum claim said that other people were able to over-
hear their answers.

Further analysis of this data off ers a more worrying fi nding: 
of offi  cials purposively negatively prejudicing claims. While 
offi  cials clearly explain to applicants what their obligations 
are, the same is not true of applicants’ rights. Most (92% n = 
228) applicants reported that they were aware of their obli-
gation to renew their permit before it expired. In contrast, 
very few (8% n = 228) reported being told they were allowed 
to bring a lawyer to their next interview. Furthermore, most 
(63% n = 228) were not aware that their answers would not 
be shared with anyone outside the offi  ce. Going beyond sim-
ply preventing applicants from knowing their rights, there is 
some evidence to suggest that offi  cials arbitrarily intervene 
in the fi lling out of forms. Th e respondents who most needed 
assistance (respondents who needed interpreters and re-
spondents who had diffi  culties understanding the questions 
on the form) were less likely to receive assistance than those 
who needed no help.

Ensuring Fair Adjudication
Th e tendency to negatively prejudice applications extends to 
the status determination process itself. In some respects we 
simply see a recurrence of the same problems of laxity in offi  -
cial performance of duties that plague the reception of appli-
cations. Offi  cials do not provide interpreters when they are 
needed and do not inform applicants of rights that will pot-
entially improve their capacity to accurately tell their story, 
such as the right of female applicants to request an interview-
er of the same sex. Perhaps more importantly, offi  cial practi-
ces put applicants in a position where they are unlikely to be 

able to accurately recount or defend their stories. Most (62% 
n = 197) applicants say they were given no advance warning 
that they would be interviewed. Th is is because reception of-
fi cers commonly neglect their duty to clearly schedule dates 
for each applicant’s interview, preferring instead to select in-
dividuals for an interview from the line of applicants waiting 
to renew their permits. Aft er having waited for months and 
in some cases years for the interview, the individual is not 
likely to be in a position to refuse. Given this, it is relatively 
unsurprising that most (88% n = 196) applicants note hav-
ing brought no evidence to the interview to substantiate their 
case. Most applicants do not receive a copy of their original 
application form. Again, there may be some reason to attrib-
ute the above problems to lack of capacity or sheer laziness. 
Th e DHA has notoriously bad information technology and 
case fl ow management systems. Th is oft en goes as far as not 
having working photocopiers or not having adequate paper 
to print identifi cation documents.29 Due primarily to the un-
willingness of staff  to adopt new information technology sys-
tems,30 there is no centralized database of applications and 
no ability to track whether the applicant has left  the province 
to make a claim elsewhere.

Again, the incompetence of offi  cials does not account for 
all of the shortfalls. While some sins of omission can be eas-
ily dismissed as the result of absent-mindedness, laziness, or 
incompetence, the failure of offi  cials to make simple conces-
sions during offi  cial hearings suggests a more intentioned ef-
fort to deny applicants the capacity to compensate for their 
lack of preparation. Most offi  cials do not begin the interview 
by explaining to the applicant the purpose of the interview. 
Th is is a signifi cant problem because the applicant has al-
ready been caught by surprise and may think they are being 
interrogated for having not fulfi lled one of their obligations 
(e.g. to maintain a valid permit or to uphold South African 
laws). Although an RSDO will usually possess a copy of the 
applicant’s original application form, most (66% n = 191) ap-
plicants are not provided with a chance to view this copy be-
fore the interview. Furthermore, most applicants told us that 
the RSDO did not go through their form with them (72% n = 
194). Given that in most cases the RSDO will refer primarily 
to the contents of the application form and in many cases 
identify problems on the form, or question the veracity of 
an individual’s story, these omissions place the applicant at a 
considerable disadvantage, denying them the ability to know 
with any certainty the reasons why they are being asked vari-
ous questions.

Providing Protecting Documentation
Th e fi nal obligation of the reception offi  cials is to ensure that 
applicants are provided with adequate documentation to 
legalize their stay in the country. As we have already noted, 
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offi  cials are generally lax in ensuring that all applicants’ claims 
are formally lodged on the same day they enter. As a result, a 
minority of applicants (41% n = 230) receive this permit on 
the fi rst day they enter the offi  ce. On average, asylum seekers 
wait a further fi ve days aft er fi rst entering the offi  ce before 
they fi nally receive a permit.

Th is general sloppiness extends to the process of issuing 
permits where almost a quarter of respondents (24% n = 
229) reported mistakes on their original permits, among 
them misspelled or incorrectly ordered names and incorrect 
birthdates.

Given the frequency with which applicants are stopped 
and asked for their papers, the scrutiny which police offi  cers 
commonly apply to asylum permits, and the potential risks 
they face of being subject to refoulement, it is diffi  cult to ac-
cept these mistakes as mere laxity and more tempting to as-
sess them as the product of a more “malign indiff erence.” Th is 
reading is buttressed by our data on the problems applicants 
experience in maintaining their documentation. An average 
asylum seeker has to renew his or her permit fi ve times a year 
and will come to the RRO more than once to have it renewed. 
Legislation does not prescribe the validity period for asylum 
permits, so it is uncertain why offi  cials, given the freedom to 
use their discretion, continue to specify, on average, valid-
ity periods of two-and-a-half months on permits. Th is prac-
tice increases offi  ce workloads in the processing of renewals, 
while promoting the social exclusion of already vulnerable 
migrants who must regularly sacrifi ce work hours and trans-
port funds in order to remain legal. Some asylum seekers 
(13% n = 217) fail to renew their permits in time due to work 
or personal commitments that prevent them from coming to 
the offi  ce, and a small percentage (5% n = 205) report having 
been arrested or fi ned for having an expired permit.

Summary
In summary, the fi ndings of this survey suggest that South 
Africa’s RROs commonly fail to meet the basic procedural 

obligations that lawmakers designed to ensure fair and free 
access to the status determination process. In some respects 
the study simply extends some common indictments of 
South African governance in the post-Apartheid era, and 
post-colonial governance in Southern Africa more generally, 
to the fi eld of refugee aff airs. Like counterparts in other areas 
of government, the Refugee Directorate in the DHA appears 
to lack the capacity to fulfi ll South Africa’s newly progressive 
laws. It is unable to ensure that migrants seeking protection 
can lodge their claims, access documentation, and receive 
fair adjudication. Furthermore, the DHA appears to lack the 
ability to eff ectively manage and discipline its junior offi  cials. 
Laxity, incompetence, and to a lesser extent corruption cre-
ate unnecessary blockages in the system and jeopardize the 
rights of claimants.

Th e fi ndings of this survey also depart in signifi cant ways 
from this general acceptance that diffi  culties in Africa in 
administering individual-based status determination stem 
simply from the fact that states are weak, fragmented, and 
corrupt. Several of the instances of procedural breakdown 
uncovered by this study suggest that offi  cials were not sim-
ply failing to do their jobs, but were collectively going out of 
their way to repel, hinder, and undermine asylum seekers’ 
capacity to receive fairly adjudicated claims. Offi  cials (a) re-
fused to register or receive intentions to apply, thereby sub-
jecting applicants to various forms of hardship; (b) interfered 
without warrant in the preparation of application forms; (c) 
kept applicants “in the dark” during interviews; and (d) im-
posed conditions to make it diffi  cult to maintain valid iden-
tity documents. Th is behaviour poses an interesting puzzle 
for further analysis. Why would ordinary offi  cials seek to ob-
struct asylum seeker claims in this way? Unfortunately, our 
survey instrument, which was specifi cally designed to cap-
ture asylum-seeker experiences, is not capable of providing 
a compelling account of offi  cials’ motivations. Ultimately, it 
is highly unlikely that these questions can be solved without 
ethnographic analysis of offi  cial culture within the DHA itself. 
In the absence of such data, I will attempt to piece together a 
plausible hypothesis. Th e rudiments of this explanation can 
be found in the historical origins of the DHA and the deci-
sions made by the Refugee Directorate at key moments since 
its incorporation. Th e essence of the argument I want to put 
forward is that the obstructionist behaviour of DHA offi  cials 
is an expression of a discretionary institutional culture that 
has become defi ned by the objective of excluding undocu-
mented migrants.

What Do We Make of Bureaucratic 
Obstructionism?
In my other writing on this subject I have emphasized the 
historic lack of capacity within the DHA.31 However, in 
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addition to its many capacity constraints, the DHA has been 
historically characterized by an institutional culture which 
signifi cantly hampers its ability to adequately administer the 
Refugees Act. While indiff erence and impunity can be the 
hallmarks of almost any government bureaucracy,32 and were 
common features of Apartheid era offi  cial attitudes,33 the 
immigration activities of DHA offi  cials have been uniquely 
structured by legislation which fostered such an attitude to-
wards clients. Immigration laws during the Apartheid era, 
which were brought together underneath a single Aliens 
Control Act in 1991, provided offi  cials with a considerable 
degree of discretion to decide how individual requests for 
immigration permits ought to be evaluated. As suggested by 
the former special advisor to the Minister, the purpose of this 
highly discretionary environment was to validate racially 
prejudicial outcomes in the language of non-racial admin-
istrative law:

If you read the Aliens Control Act and you’re applying for a per-
mit, you do not know under what criteria you will get or you 
will not get the permit. You will not know what procedures you 
would need to follow. Th e Aliens Control Act gives no infor-
mation in terms of which most of the permit categories would 
qualify for either permanent or temporary residency. In terms 
of permanent residence, there was a mechanism in place where 
… an application would come in under some general criteria of 
being a good citizen and somehow in the application of those 
criteria whatever came out were white, Anglo-Saxon, protestant 
people.34

Importantly, while the new administration has subse-
quently passed legislation that was specifi cally intended to 
reduce the degree of discretion available to individual of-
fi cials, the Refugee Directorate offi  cials began to adminis-
ter refugee laws in the context of the Aliens Control Act.35 
Furthermore, training has yet to transform the way in which 
offi  cials administer the laws. Th is has been specifi cally ac-
knowledged by the current Home Aff airs Minister, Nosiviwe 
Mapisa-Nqakula:

[i]t is sometimes very diffi  cult to get offi  cials to change their 
mindsets. It seems that many offi  cials are still stuck in the era of 
the Aliens Control Act. Some seem to think that the law means 
what they think it should mean.36

While clearly acknowledging the origins of the problem, 
the Minister’s comments do not recognize the signifi cance 
of subsequent government policy in ensuring that offi  cial 
discretion was utilized to restrict entry, instead of being de-
ployed for personal gain or avoidance of duty. Why is it that 

offi  cials appear to go out of their way, and beyond the law, to 
prevent access to asylum?

Th e origins of this answer can be found in the generally 
restrictive discourse towards undocumented migrants that 
has been formulated within the DHA since the transition to 
democracy. Within the Government of National Unity, the 
leader of the Inkatha Freedom Party, Mangosuthu Buthelezi, 
identifi ed illegal immigration as a pressing threat to South 
Africa’s hopes of economic uplift ment for the majority of its 
previously disenfranchised and poverty-stricken population. 
His ideas live on in the current administration, and particu-
larly within the DHA Ministry, which has sought to ensure 
that migrants of various forms were not able to enter South 
African territory and, barring that, the South African labour 
market. Th is ideology also found expression in South Africa’s 
new Immigration Act,37 which set out a series of provisions 
excluding all those who would compete with South Africans 
for jobs and/or could not contribute to the development 
of South African skills or directly employ South Africans. 
However, it has also found deeper expression in the world 
views of offi  cials within the DHA, who conceptualize the 
prevention of immigration as a responsibility that goes be-
yond their legally mandated role of ensuring the sanctity of 
South Africa’s immigration laws.

Evidence of this abiding commitment to an exclusionary 
ideology can be found in the eff orts of the reception offi  cials 
to limit access to asylum. Th e fi rst such instance occurred 
in 2001 when, in an apparent eff ort to instil the “jobs-pro-
tecting” ethos of the forthcoming immigration legislation 
into the refugee system, the then Minister of Home Aff airs, 
Mangosuthu Buthelezi, authorized the production of an 
asylum-seeker permit which expressly prohibited asylum 
seekers from working or studying, as one of the conditions 
of their temporary stay in the Republic. Th e DHA position 
was summed up in the minutes of the Standing Committee 
Meeting confi rming the decision to prohibit work and study 
rights:

it happens that a person comes to our country to apply for asy-
lum while he in fact is looking for a job … this was the main 
cause of the backlog that is now troubling the department.38

In the early years of refugee protection, the Department 
was already experiencing a considerable backlog of undeter-
mined applications. Th is meant that asylum seekers would 
reside legally in South Africa for months and oft en years 
without any legal means of earning a living. Th is issue was 
brought to a head in the case of Watchenuka.39 While ac-
cepting that foreign nationals did not have the right to free-
dom of trade, occupation, or profession provided for in sec-
tion 22 of the Constitution, the complainant argued that rights 
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to life, dignity, equality, and administrative justice do apply 
to foreign nationals and that the denial of the right to work in 
eff ect contravened these constitutional rights. Although the 
presiding judge did not rule on the constitutionality of the 
prohibitions, he declared the prohibition “inconsistent” on 
the grounds that the decision had not been made in accord-
ance with the appropriate procedure, i.e. with adequate con-
sultation with the Standing Committee for Refugee Aff airs. 
Th e Watchenuka case is crucial because it provides us with 
the fi rst evidence of the Ministry’s discomfort at the incon-
sistencies between refugee protection laws and immigration 
policies. It also evinces a willingness on the part of high-level 
offi  cials, and in this case the Minister, to avoid their proced-
ural obligations to refugee protection in order to privilege 
the goal of exclusion.

Th is dynamic would resurface in the 2006 case of Tafi ra40 
when the DHA sought to deny access to applicants it deemed 
to be unworthy or not bona fi de. By this time, some of the 
problems identifi ed above in gaining access to the RROs 
had surfaced. Applicants were waiting in long queues, and 
the DHA was unable to receive applications from all those 
presenting themselves at the offi  ces. In order to deal with 
this problem the Refugee Directorate introduced a “pre-
screening” system for all applicants. Th is process required 
applicants to complete an additional form, prior to formally 
lodging their application. Th e form was not contemplated in 
either the Refugees Act or its Regulations, and varied in con-
tent between diff erent offi  ces, asking applicants to respond to 
a series of questions about their reasons for applying. DHA 
offi  cials would use the forms to identify the likelihood of suc-
cess of a claim and decide on that basis whether to allow an 
individual to make a formal application. Applicants deemed 
to be unlikely to be successful claimants would be issued 
with instructions to apply for a work permit or other form 
of residential permit at an alternative DHA offi  ce. On some 
occasions the DHA went further to initiate procedures for 
deportation of pre-screened applicants. In Tafi ra, the court 
ruled in favour of the WITS Law Clinic that the pre-screen-
ing system was illegal.

While no longer formally practiced at the reception of-
fi ces, the pre-screening case is crucial because it evinces 
the support of upper-level management within the DHA 
for procedures that protect South African borders, regard-
less of their conformity with the provisions of the Refugees 
Act. Importantly, and despite the considerable evidence that 
backlogs, delays, and poor service delivery have been charac-
teristics of South African status determination since the mid-
1990s, the DHA has not only argued in favour of its rights to 
restrict access, but has turned the argument on its head, justi-
fying additional restrictions by blaming the current problems 
at the RROs on the asylum-seeker population as a whole. In 

communication with Lawyers for Human Rights, DHA offi  -
cials indicated that “they were acting in accordance with the 
Department’s policy of identifying asylum seekers who, in 
their opinion, would not qualify for asylum while queuing to 
make their asylum applications.”41 Th e Department conced-
ed that it had instituted a queue management system requir-
ing immigration offi  cers to enquire from the people in the 
queues about the purpose of their visit to the offi  ces because 
“in many instances the queues are congested by foreigners 
who queue for immigration permits or reasons other than 
application for asylum.”42 If such persons were not in pos-
session of proper documentation they would be considered 
“illegal foreigners” and arrested.

Th ese examples do not provide us with conclusive evi-
dence on the motivations of ordinary DHA offi  cials. However, 
they collectively point to the existence of an offi  cial attitude 
or mindset within the DHA that condones, or at least en-
ables, the types of status determination processes we saw in 
the previous section. Across these cases we see offi  cials seek-
ing to move beyond the mandated procedures and in some 
cases in direct defi ance of refugee law in order to ensure that 
the integrity of the South African immigration regime is sus-
tained. Th ese measures suggest the possible presence within 
the DHA of an institutional culture that endorses illegal ac-
tions which ensure that potential applicants are excluded. 
While these various forms of obstruction have been repre-
sented by the Department as ways of ensuring the sanctity 
of the reception system, it is important to note that neither 
of these moves can ensure that the ostensible targets of pro-
tection, so-called bona fi de asylum seekers are guaranteed 
access. Instead, working with a logic similar to that of immi-
gration laws, policy makers have sought to utilize deterrence 
and in some cases deportation to repel a variety of poten-
tial applicants from the reception system. It seems plausible 
to suggest that when junior offi  cials within the Department 
act with the same sort of impunity towards their own offi  cial 
obligations, their actions are more likely to be endorsed than 
sanctioned by their seniors.

Concluding Remarks
Th is paper has developed the foundations for an intriguing 
debate on status determination across the divides of the 
Global North and the Global South. By holding up the am-
bitious procedural commitments of the South African gov-
ernment to the scrutiny of a “customer survey” we have ex-
posed the range and depths of problems within the reception 
system. Previous analyses of this system have relied heavily 
on observations at the offi  ces or anecdotal reports and have 
therefore been limited in terms of their ability to explore the 
relative merits of competing diagnoses of the limitations of 
applied status determination law. Although limited to a sin-
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gle and possibly somewhat atypical case, the fi ndings of this 
study ask us to entertain the possibility that the implemen-
tation problems in South Africa may not merely refl ect the 
conventional story of state failure so familiar to the politics 
of development and so commonly witnessed in sub-Saharan 
Africa. Rather, the image of offi  cials going out of their way to 
create barriers to asylum suggests the existence of an institu-
tional culture that repeatedly undermines the eff orts of mon-
itors and other external bodies to implement reform. Using 
evidence of offi  cial policy I then argued that these activities 
constitute outcomes of an institutional culture of immigra-
tion protectionism that is prevalent within the DHA.

If we accept this interpretation, then we are forced to go 
beyond dismissing the experiences of asylum seekers in South 
Africa as the inevitable malaise of status determination in a 
developing country. Instead, we are compelled to think of the 
facets of institutional culture, including humanitarianism, 
multi-culturalism, liberalism, and a human rights ethos on 
the one hand, and xenophobia, racism, mis-directed patriot-
ism, and protectionism on the other, that may infl uence the 
manner in which status determination systems function in 
other, non-African settings. In particular, the relatively rapid 
deterioration of South Africa’s protection regime forces us to 
consider the long-term negative consequences of the current 
anti-asylum-seeker consensus in developed countries for the 
capacity of states to protect refugees.
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An Evaluation of South Africa’s 
Application of the OAU Refugee 

Definition
Tal Hanna Schreier

Abstract
Th is paper undertakes an analysis of South Africa’s applica-
tion of the OAU Convention’s expanded refugee defi nition. 
It fi nds that in the fi rst stage of South Africa’s refugee status 
determination process, government offi  cials tasked with in-
dividually determining refugee status seemingly make use of 
the OAU Convention’s refugee defi nition and basic country 
of origin information in a unique form of prima facie refugee 
determination. In this regard, improved training of offi  cials 
is essential in order to ensure that the appropriate level of 
protection to all asylum seekers is aff orded in terms of the 
defi nition. At the South African Refugee Appeal Board level, 
however, due to the in-depth nature of the decisions rendered, 
the OAU refugee defi nition is more correctly, yet cautiously, 
utilized to provide protection to persons fl eeing indiscrim-
inate widespread disruption of public order or generalized 
violence. Th is research is the fi rst of its kind to analyze select 
decisions of the South African Refugee Appeal Board.

Résumé
Cet article entreprend une analyse sur la façon dont la dé-
fi nition élargie de réfugié proposée par la Convention de 
l’OUA est appliquée par l’Afrique du Sud. Il conclut qu’au 
premier stade de la procédure Sud africaine de détermina-
tion du statut de réfugié, les responsables gouvernementaux 
chargés de la détermination du statut de réfugié au niveau 
individuel semblent utiliser la défi nition de réfugié conte-
nue dans la Convention de l’OUA ainsi que l’information 
de base sur le pays d’origine pour faire une détermination 
prima facie, unique en son genre, du statut de réfugié. À cet 
égard, il est impératif que les responsables gouvernementaux 
reçoivent une meilleure formation afi n d’assurer un niveau 
de protection approprié à tous les réfugiés en ce qu’il s’agit 
de la défi nition. Cependant, au niveau du South African 

Refugee Appeal Board (la Commission d’appel des réfugiés 
de l’Afrique du Sud), vu la nature approfondie des décisions 
rendues, la défi nition de réfugié de l’OUA est plus correc-
tement — mais aussi prudemment — utilisée pour fournir 
une protection aux personnes qui fuient des perturbations 
étendues et indiscriminées de l’ordre public, ou la violence 
généralisée. Cette étude est la première en son genre à ana-
lyser des décisions sélectionnées du South African Refugee 
Appeal Board (la Commission d’appel des réfugiés de l’Afri-
que du Sud).

Introduction
Th e 1969 OAU Convention Governing Specifi c Aspects of 
Refugee Problems in Africa1 (OAU Convention) is, to date, 
the only legally binding regional refugee treaty and is re-
garded as a “cornerstone of refugee protection in Africa.2 
Nearly forty years on, the OAU Convention remains an es-
sential means of providing protection to large numbers of 
persons who are forced to fl ee their countries of origin due 
to indiscriminate widespread disruption of public order or 
generalized violence, with its most celebrated feature being 
the expansion of the refugee defi nition3 to provide protec-
tion to such persons.

South Africa’s refugee protection system is still in its 
nascent stage of development, having only commenced 
aft er the demise of Apartheid regime in the mid 1990s. In 
1995 and 1996 respectively, South Africa signed the OAU 
Convention and the Convention relating to the Status of 
Refugees (Refugee Convention).4 Shortly thereaft er, South 
Africa enacted its Refugees Act 130 of 1998, which became 
operational in the year 2000. Th e Refugees Act incorporates 
both the 1951 Convention and OAU Convention refugee 
defi nitions, thus providing for expanded refugee protection 
in the Republic.5

Th e OAU refugee defi nition and the OAU Convention as 
a whole have not been subject to much interrogation; neither 
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have they been the subject of much international jurispru-
dence. Similarly, South Africa’s analysis of the OAU refugee 
defi nition has been less than noteworthy. To date, there exist 
no published Refugee Appeal Board decisions, or reported 
or unreported South African High Court decisions that have 
interpreted the OAU refugee defi nition. In general, refugee 
law jurisprudence in South Africa is thin, save for a number 
of cases related mainly to asylum procedure. Moreover, reli-
able statistics from the South African Department of Home 
Aff airs or other sources, which may detail the extent of the 
application of the OAU refugee defi nition in practice, are not 
readily available, if not non-existent.

In analyzing some of the key elements of the OAU refugee 
defi nition as well as the approach to refugee determination in 
the country, this paper will attempt to ascertain whether, in 
the South African context, the expanded refugee defi nition 
is providing the necessary protection to certain individuals, 
as envisaged by the OAU Convention. A detailed analysis of 
selected Refugee Appeal Board decisions on topic will assist 
in determining the current level of protection aff orded by the 
South African refugee regime in this regard.

South Africa’s Refugee Determination Process 
and the OAU Defi nition: A Form of Prima Facie 
Refugee Status Determination?
At the outset, it is necessary to determine to whom the OAU 
refugee defi nition specifi cally applies. Th is question arises 
because of the defi nition’s words “every person,” which need 
to be considered. According to Micah Rankin, some African 
States view the OAU refugee defi nition as applying only to 
Africans. Th e basis for this position may possibly be found 
in the Convention’s main objective, that as a regional com-
plement to the Refugee Convention, it was created in order 
to meet the specifi c needs of African refugees, which may 
suggest an intention on the part of its draft ers to limit its 
territorial application to Africa.6 However, the plain mean-
ing of the words “every person” clearly points to a more 
inclusive interpretation, meaning that the defi nition’s ap-
plication ought to be universal. Furthermore, the Refugee 
Convention’s universal application, stemming from the same 
inclusive wording, provides evidence of the requirement of 
similar application. Th is broader line of interpretation is also 
more consistent with the expanded defi nition’s aim to extend 
asylum rather than to refuse it.7 Notwithstanding this point, 
the actual position that the South African government takes 
in relation to the scope of the OAU refugee defi nition is what 
remains relevant to the within study. In this regard, it is ne-
cessary to examine what transpires in South Africa’s refugee 
determination procedure.

In South Africa, it is the responsibility of the Department 
of Home Aff airs (the Department) to determine the status 

of refugees. Th is is done by way of a status interview con-
ducted by a Department offi  cial, known as a Refugee Status 
Determination Offi  cer (RSDO). A rejected asylum seeker 
has the right to review of the RSDO’s decision by the Refugee 
Appeal Board or by the Standing Committee for Refugee 
Aff airs, two quasi-judicial tribunals created in terms of the 
Refugees Act.

While the Refugees Act provides for special measures or 
powers of the Minister of Home Aff airs to be taken in times 
of a mass infl ux of refugees into the country,8 it was antici-
pated and in fact legislated that, in the normal course, at 
fi rst instance each asylum seeker in South Africa receives an 
individual refugee status determination. However, research 
indicates that in South Africa the individual process of refu-
gee status determination improperly makes use of the OAU 
refugee defi nition in a unique form of prima facie refugee 
determination,9 which is a process normally used in times of 
mass infl ux or emergency. Th is is because

it appears that South Africa applies a form of prima facie asylum 
determination that is not related to a mass-infl ux situation, but 
rather depends on whether it is “obvious” than an applicant is a 
refugee, based on the danger and instability within a part of the 
applicant’s country of origin.10

Ingrid van Beek explains this point further by asserting 
that in South Africa “there is not only a mixed understand-
ing of the defi nition of ‘prima facie refugees’ … but on what 
is perceived as a mass infl ux situation.”11 Van Beek’s research 
included interviews with Department offi  cials, who stat-
ed that South Africa was experiencing a situation of mass 
infl ux as determined by reference to the actual number of 
asylum seekers that were entering the country. Interestingly, 
several years later, in a recent report by the Refugee Aff airs 
Directorate, Department of Home Aff airs, this very same 
conclusion is echoed. Refugee Aff airs, throughout its 2006 
Annual Report on Asylum Statistics, concludes that South 
Africa is still experiencing a mass infl ux of asylum seekers 
into the country.12

In this regard, there is a clear inconsistency that exists in 
terms of the legislative intent of the Refugees Act as compared 
to the actual understanding and practice of Department of-
fi cials at the refugee reception offi  ces. More specifi cally, the 
Department is on one hand stating that there is a mass infl ux of 
asylum seekers into the country, thereby legitimizing its use of 
the OAU refugee defi nition in order to fast-track refugee status 
determinations. However, on the other hand, the Minister has 
never implemented the special provisions, in terms of her pow-
ers under section 35 of the Refugees Act, to deal with a mass 
infl ux of asylum seekers into the country, if such was really 
the case. Th e special provisions that the Minister may invoke 
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include the accommodation of any specifi c category or group 
of asylum seekers or refugees in camps or refugee reception 
centres. To add to the confusion, nowhere in the Refugees Act 
is the term “mass infl ux” actually defi ned.

Th erefore, while there is no offi  cial mass infl ux into South 
Africa at this time, it seems that the Department’s approach 
to refugee status determination in fact relies on the applica-
tion of the OAU refugee defi nition to assist in accelerating or 
fast-tracking applications based on a prima facie recognition 
of refugee status. Th is can likely be explained as a result of the 
endemic resource and capacity shortages at the Department 
of Home Aff airs, Refugee Aff airs Directorate,13 which “pose 
serious challenges for Refugee Aff airs … and have over-
whelmed the already fragile refugee services.”14

Anais Tuepker comments that, in the process of fast-
tracking applications within South Africa’s refugee status de-
termination procedure, which includes the use of unoffi  cial 
or non-legislated practices such as pre-screening process-
es,15 reliance on implicit “white lists” of refugee producing 
countries, and the focus on merely confi rming the national-
ity of an asylum seeker, indicates that the “institutional cul-
ture [among the Department] overwhelmingly supports an 
automatic link between nationality and refugeehood which 
produces the shared knowledge that asylum is only really for 
a select group of nationals.”16

In terms of RSDOs’ focusing on the nationality of an asy-
lum seeker, Lee Anne de la Hunt describes the following 
practice in more detail as follows:

While the Department of Home Aff airs denies keeping a list of 
“refugee producing countries” or a “white list” there is clearly a 
mindset or institutional culture within the department that de-
termines who is a refugee and who is not, based on the asylum 
seeker’s country of origin. Th e focus of this country-oriented ap-
proach is that, particularly in relation to countries whose nation-
als are very likely to be granted asylum (Somalia, for example), 
the focus of the determination hearing is on getting the asylum 
seeker to “prove” his or her nationality on the basis of his or her 
knowledge of demographics, culture and language, geography 
and the political landscape.17

Th e aforementioned practices relied upon by Department 
offi  cials are evidenced by the fact that the majority of rec-
ognized refugees in South Africa “are from countries in 
Africa where civil, generalized confl ict and the breakdown 
of public order are endemic.”18 De la Hunt surmises that the 
Department’s acceptance rates fl uctuate depending on the 
government’s assessment of the situation in the countries 
from which the asylum seekers hail.19 She further reasons 
that the high acceptance rates from these countries are made 
on the basis of the OAU refugee defi nition, in that:

… the letters advising refugees that their asylum claims have 
been successful merely state this fact …. [while] most of the re-
jection letters start by declaring that the asylum seeker has failed 
to prove that he or she has a well-founded fear of persecution, 
but then go on to give a (usually standardized) assessment of 
the situation within the country of origin (for example, that the 
country of origin is a democracy that protects its citizens) with 
very little analysis, of the actual claim itself, or its merits.20

Th e year-on-year increase in the number of asylum seek-
ers arriving in South Africa undoubtedly places a burden on 
the already strained refugee services in the country. To some 
extent therefore it is understandable that “at least implicitly … 
Home Aff airs offi  cials prefer easy acceptances on the basis of 
the OAU defi nition; it also appears, however, that they do not 
deal satisfactorily with claims arising from the Convention’s 
narrower defi nition based on a persecution standard.”21

As a consequence of the Department’s approach that the 
OAU defi nition patently supports the notion of refugee-
generating countries, there appears to be another disturb-
ing practice amongst the Department’s offi  cials, related to 
the limiting of the number of applicants who can apply for 
asylum. Many asylum seekers are simply refused entrance to 
the refugee reception offi  ces. For the most part, this practice 
is recognizably arbitrary and based on the large numbers of 
asylum seekers that queue outside the offi  ces each day,22 but 
it may also be on account of an applicant’s nationality. In this 
regard, the following specifi c examples come to mind. Two 
particular clients at the author’s offi  ce, one of Nepalese na-
tionality and the other from Fiji, were time and again denied 
access to the Cape Town Refugee Reception Offi  ce, having 
been advised by Home Aff airs offi  cials that Nepal and Fiji are 
“safe countries” and that they therefore could not be asylum 
seekers.

According to the above, therefore, it would seem as if at 
fi rst instance, i.e. at the RSDO interview level, the OAU refu-
gee defi nition or section 3(b) of the Refugees Act is in fact 
only applied to African asylum seekers. Tuepker confi rmed 
this fact in an interview she conducted with an offi  cial of the 
Department of Home Aff airs: Head Offi  ce.23 Furthermore, L. 
de la Hunt concludes that “both the [Department of Home 
Aff airs asylum] statistics themselves, as well as conversations 
with Home Aff airs offi  cials, indicate that the benefi ts of the 
extended defi nition are only available to African refugees.”24

Aside from the fact that the legislative framework for 
refugee status determination in South Africa does not pro-
vide for the type of prima facie refugee status determination 
which has clearly emerged, another particular problem that 
may arise with the use of such a practice is that such refugee 
status determinations fail to recognize that some applicants 
from “refugee-generating” countries may also have individ-
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ualized refugee claims or, in other words, a well-founded 
fear of persecution. Ignoring this fact, or not providing each 
asylum seeker with the opportunity to fully explain, in a for-
mal application process, his or her individualized reasons for 
fl eeing his or her country, may have a negative eff ect on that 
refugee later on if or when the Department decides to invoke 
cessation of the refugee’s status, based on the fact that the 
presumed conditions which caused the refugee to fl ee cease 
to exist.25

Th e Position of the Refugee Appeal Board
According to the author’s experience and as per the literature 
reviewed, the fi rst-instance RSDO decisions in South Africa’s 
asylum process are generally of such poor quality that a 
specifi c determination as to their application of the OAU 
defi nition cannot be properly gleaned. In this regard, the 
RSDOs’ decisions granting an applicant refugee status do not 
provide reasons for same, for example, whether the applicant 
was approved in terms of a particular section of the Refugees 
Act. Rather, such decisions simply state “ … [T]he applica-
tion for asylum in respect of yourself has been approved … 
and your formal recognition of refugee status is hereby at-
tached.”26 Furthermore, while decisions rejecting an asylum 
seeker’s application must set out reasons for same, they usu-
ally only set out the applicant’s claim in a short paragraph, 
and then proceed to reject the claim based on reasons to the 
eff ect that the applicant could not establish a well-founded 
fear of persecution. Th e lack of suffi  cient and/or continuous 
training of RSDOs, as well as lack of adequate resources to 
conduct country-of-origin research, likely accounts for the 
poor quality of these decisions.

It is therefore necessary to examine the decisions of the 
Refugee Appeal Board, which are generally more detailed, 
including a thorough review of the appellant’s refugee claim, 
up-to-date country-of-origin information and international 
jurisprudence, used to accept or reject an appellant’s claim. 
Th e Refugee Appeal Board has itself on numerous occasions 
acknowledged the poor quality of the RSDO’s decisions; i.e., 
rather than conducting an appeal in the true sense,27 the 
Refugee Appeal Board deems its hearings to be de novo hear-
ings in which the Board in eff ect conducts a fresh refugee 
status determination hearing with the appellant.28

Unfortunately, to date, the Refugee Appeal Board has of-
fi cially made public only two of its decisions,29 which makes 
it very diffi  cult to properly ascertain or determine its juris-
prudence. Fortunately, despite the dearth of appeal decisions 
made available at this time, through her many interactions 
with the Refugee Appeal Board in the course of her em-
ployment, the author has been able to pose questions of the 
Appeal Board members in an attempt to better understand its 
interpretation of the OAU defi nition. In terms of the scope of 

application of the Refugees Act section 3(b), in other words 
whether the OAU defi nition applies to every person or only 
to every African, the Chairperson of the Refugee Appeal 
Board responded to the author’s question as follows:

… [T]he Board would apply [Section 3(b) of the Refugees Act] 
to anyone from any part of the world and not only Africans. 
Th e reasons here fore is that when the OAU Convention was 
incorporated into the Refugees Act, it did not specify that it 
would only apply to the African continent but was left  open so 
to speak.30

In terms of the whether the Internal Flight Alternative 
(IFA) may be applied to a person who takes fl ight as a re-
sult of a section 3(b) event, the Chairperson of the Appeal 
Board, on behalf of the Board, advised31 that the Board is 
not wholly in agreement with the position taken by UNHCR 
or James Hathaway, its interpretation being that the IFA 
does not apply, as the defi nition clearly states that the event 
need only take place in either part of the whole of an ap-
plicant’s country of origin or nationality. In this regard, the 
Board is of the opinion that, if possible, an asylum seeker 
needs to have exhausted all internal remedies in his or her 
country of origin, prior to seeking protection abroad. Th is 
is in line with the notion of “surrogate protection,” in which 
the international community is only required by law to pro-
vide asylum when a person’s government is unable to do so 
itself. In this regard, for example, it would not be possible or 
reasonable for a forced migrant from an event seriously dis-
turbing the public order in Goma, in the eastern part of the 
Democratic Republic of the Congo (DRC), to be required to 
travel to the very faraway capital city of Kinshasa, whereas 
fl eeing across the border into a neighbouring country is safer 
and more practical. However, if internal fl ight from a loca-
tion in which an OAU event took place to one in which there 
is safety within the country is possible and not unduly diffi  -
cult for the individual, then the Board feels that the IFA issue 
may be raised.

Lastly, with regard to the issue of a whether or not a per-
son may become a sur place refugee according to the OAU 
refugee defi nition, the Chairperson of the Refugee Appeal 
Board stated the following:

… the OAU Convention or section 3(b) of the Refugees Act, 
1998, cannot apply to a sur place case because of the wording of 
the defi nition or section i.e. you must be compelled to leave your 
habitual place of residence … If you were not compelled to leave 
then it cannot apply. However, looking at the wording of section 
2 of the Refugees Act, 1998, read with section 3 of the Act, it is 
clear that a person [fearing a section 3(b) or OAU event] must 
be granted asylum sur place.32
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Some Refugee Appeal Board Decisions Reviewed
According to section 26(1) of the Refugees Act, “any asy-
lum seeker may lodge an appeal with the Appeal Board … 
if the Refugee Status Determination Offi  cer has rejected the 
application in terms of section 2(3)(c),”33 in other words, if 
the RSDO has rejected the application as unfounded. Th is 
automatic right to an appeal eff ectively means another layer 
added to the South African refugee determination proced-
ure, since it is more oft en than not the case that rejected asy-
lum seekers heavily rely on the appeal process for a proper 
decision on their claim and/or merely to prolong their stay 
in the country. Th e immense number of appeal cases already 
heard by the Appeal Board for which decisions are still pend-
ing and those which are scheduled to take place in the future, 
which currently runs well into 2009, is symptomatic of this 
situation.

For this research, the author was only able to obtain a small 
number of appeal decisions from the Refugee Appeal Board. 
In this regard, the Chairperson of the Appeal Board provided 
the author with approximately one hundred random appeal 
decisions, of which only eight decisions dealt with the sec-
tion 3(b) refugee defi nition. Despite the small sample, the 
mere fact that only such a small percentage of appeal board 
decisions raise the section 3(b) defi nition may indicate that 
most of the claims that fall within the ambit of section 3(b) 
are in fact properly adjudicated by RSDOs at fi rst instance. 
Irrespectively, an evaluation of the decisions obtained pro-
vides a picture of the Appeal Board applying the OAU defi n-
ition sensibly, yet at the same time rather cautiously.

Of the Appeal Board decisions obtained, fi ve of them dealt 
with the general application of the section 3(b) defi nition. 
In this regard, rather than analyzing a particular element of 
the defi nition itself, these decisions reviewed the appellant’s 
claim, then reviewed the conditions in the appellant’s coun-
try of origin, and fi nally concluded, based on the situation in 
the appellant’s country of origin, whether or not the asylum 
seeker qualifi ed for refugee status in terms of this defi nition. 
In terms of these decisions, especially those in which the 
Appeal Board upheld the appeal and granted refugee status 
based on the application of section 3(b), the question remains 
as to why the RSDO at fi rst instance did not apply the same 
country of origin research and reasoning to reach the con-
clusion that the asylum seeker must receive refugee protec-
tion. Unfortunately, due to the fact that the Refugee Appeal 
Board deems its hearings to be de novo ones, it is not possible 
when reviewing the Board’s decision to assess the reasoning 
of the RSDO in coming to his or her negative decision at fi rst 
instance for the same applicant. Th e author, however, on a 
number of occasions, has been advised by Department offi  -
cials of the lack of suffi  cient internet facilities, hence country 
of origin research capabilities, of its RSDOs. Th is explanation 

may account for the incorrect application of the OAU defi n-
ition at fi rst instance as offi  cials are unable to properly assess 
the situation in the applicant’s country of origin.

In Refugee Appeal Board decision number 159/2004,34 
the Appeal Board granted refugee status to a Somali na-
tional hailing from the country’s war-ravaged capital city of 
Mogadishu, the appellant’s place of habitual residence. Th e 
appellant’s claim consisted of his fl eeing Mogadishu due to 
generalized life-threatening factional clan fi ghting which 
was occurring throughout the city. In its decision, the Appeal 
Board referred to various 2003 country reports, which con-
fi rm the large number of civilian deaths in the city due to 
the continued fi ghting in the capital city. Interestingly, in 
this case, counsel for the appellant argued that her client 
should be granted refugee status based on an individualized 
or 1951 refugee claim and also argued that the appellant did 
not have an Internal Flight Alternative as he could not fl ee to 
“the northern part of the Somalia because he is from a diff er-
ent clan and will not be accepted there.”35 In this regard, the 
Appeal Board pointed out that counsel erred, as:

… its reasons for not returning the appellant to his country of 
origin falls within the ambit of section 3(b) of the Refugees Act, 
1998, and not as prayed for by Counsel in terms of section 3(a) 
of the Act. Section 3(a) makes it clear that a person must have 
a well-founded fear of being persecuted for a specifi c reason 
mentioned in the section. Th is is not the case with section 3(b) 
where a person is compelled to leave his or her place of habitual 
residence because of, for instance, events seriously disturbing or 
disrupting public order and where persecution as such is not 
necessarily present. In this case, the appellant was compelled to 
leave Somalia because of the faction and clan fi ghting, in other 
words events seriously disturbing and/or disrupting public or-
der, in order to seek refuge elsewhere.36

In another Appeal Board decision of a Somali national, 
the Appeal Board granted refugee status to the appellant who 
hailed from the southern Somali city of Kismayo. Similar to 
the above decision, according to this appellant’s personal 
background it emerged that “nothing has ever happened to 
him personally and that his complaint is based on the on-
going clan-related fi ghting taking place in Kismayo and else-
where in Somalia.”37 Aft er reviewing the appellant’s claim, 
the Appeal Board went on to review a prominent country 
report on the situation in Somalia, which confi rmed that 
the entire southern part of the country remains unstable 
due to chronic lawlessness and insecurity, hence “ … [i]t is 
clear that anyone coming from the southern Somalia, such 
as Kismayo, whether anything has happened to them or not, 
fall within the group of asylum seekers needing international 
protection.”38
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According to the sample of decisions reviewed, it is evi-
dent that the Refugee Appeal Board also dismisses appeals 
on the basis of an analysis of the current conditions of the ap-
pellant’s country of origin. In this regard, the Appeal Board 
uses documentary evidence or country reports to indicate 
that a change in country-of-origin conditions has taken place 
such that it is now, based on a forward-looking defi nition of 
a refugee, considered safe for the asylum seeker to return to 
his country of origin.

It is trite law that the refugee defi nition is a forward-
looking one, meaning that when a decision maker assesses 
whether someone qualifi es for refugee status, he or she must 
determine if the asylum seeker will face persecution upon 
return to their country of origin. Th e Michigan Guidelines 
on Well-Founded Fear39 expand on this point, but specifi c-
ally with regard to the element of fear in the 1951 refugee 
defi nition:

An understanding of “fear” as forward-looking expectation of 
risk is fully justifi ed by one of the plain meanings of the [Refugee 
Convention’s] English text, and is confi rmed by dominant in-
terpretations of the equally authoritative French language text 
(“craignant avec raison”), which do not canvass subjective trepi-
dation. Th is construction avoids the enormous practical risks in-
herent in attempting objectively to assess the feelings and emo-
tions of an applicant. It is moreover consistent with the internal 
structure of the Convention, for example with the principle that 
refugee status ceases when the actual risk of being persecuted 
comes to an end, though not on the basis of an absence of trepi-
dation (Art. 1(C)5–6), and with the fact that the core duty of 
non-refoulement applies where there is a genuine risk of being 
persecuted, with no account taken of whether a refugee stands 
in trepidation of that risk (Art. 33).40

A similar approach, that of a forward looking assessment 
of risk, to refugee determination based on the OAU or sec-
tion 3(b) refugee defi nition, also must take place when the 
RSDO or the Refugee Appeal Board is deciding upon an asy-
lum seeker’s claim. Th is position is also logically consistent 
with the cessation clause found in the Refugees Act, 1998 at 
section 5(1)(e), which provides that a person ceases to qual-
ify for refugee status if “he or she can no longer continue 
to refuse to avail himself or herself of the protection of the 
country of his or her nationality because the circumstances 
in connection with which he or she has been recognized as a 
refugee have ceased to exist.”41 In light of this fact, the Appeal 
Board appropriately assesses the prospective risk of an appel-
lant by evaluating the current conditions in his or her coun-
try of origin.

With the above in mind, an example of the Board’s forward-
looking assessment in terms of sections 3(b) and 5(1)(e) of 

the Refugees Act is found in Appeal Board decision number 
4013/03, in which the Board dismissed the appellant’s claim. 
In this case, which the Appeal Board heard in February 2004, 
the Rwandan national fl ed his country of origin when the 
genocide reached his village in 1994. Th e appellant arrived 
in South Africa in 1995 and, by letter dated 10 September 
1997, the Standing Committee for Refugee Aff airs declined 
to grant him refugee status.42 Once again, it is unclear why 
this decision was taken by the Standing Committee at the 
time, and in this regard, the Appeal Board confi rms that “be-
cause the appeal hearing is a de novo procedure, the appel-
lant does not have to prove that the Standing Committee was 
wrong … [rather] the Board assesses the evidence given by 
the appellant and makes its own decision on the objective 
facts concerned.”43 In any event, in terms of its assessment of 
the appellant’s claim, the Appeal Board had “no hesitation in 
fi nding that section 3(b) of the Refugees Act, 1998, applied 
to the appellant when he initially lodged his application for 
refugee status.”44 However, the Appeal Board’s decision to 
dismiss the claim was based on whether or not “the situation 
in Rwanda has changed to such an extent that it is safe for 
appellant to return there.”45 In this regard, and based on the 
Appeal Board’s review of 2004 and 2005 Rwanda situation 
reports, the Board determined that it would be safe for the 
appellant to return to his country.

Th e above decision brings an important issue to the fore, 
that being the implication of such an extensive delay in the 
decision-making process of the Department of Home Aff airs 
and Refugee Appeal Board. In the case, the appellant arrived 
in South Africa in early 1995 and, ten years later his appeal 
to the Refugee Appeal Board was dismissed, based on a for-
ward-looking assessment of risk. Th is means that while the 
appellant had a genuine refugee-related reason for fl eeing his 
country ten years ago, at present, however, according to the 
Appeal Board, he could safely return there due to the changed 
circumstances in his country of origin. Unfortunately, this 
approach fails to take into consideration the impact of sec-
tion 5(2) of the Refugees Act. Th is section states that ces-
sation of refugee status based on section 5(1)(e) “does not 
apply to a refugee who is able to invoke compelling reasons 
arising out of previous persecution for refusing to avail him-
self or herself of the protection of the country of nationality.” 
In the case of Mayongo v. Refugee Appeal Board & Others46 
the South African High Court, in a judicial review applica-
tion of an Appeal Board decision dismissing an appeal of an 
Angolan asylum seeker, dealt with this issue specifi cally and 
granted the applicant refugee status. Th e Court held that

According to the UNCHR handbook a person is a refugee 
as soon as he/she fulfi ls the criteria contained in the defi n-
ition. Th at takes place before he/she applies for refugee status. 
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Recogniblotion of refugee status does not make the person a 
refugee but only declares that he/se is one… . Th e RAB accepted 
that he was compelled to fl ee Angola. It follows that he was a 
refugee at the time. When the RAB dealt with the appeal it did 
not consider the impact of sections 5(1)(e) and 5(2) because the 
applicant never offi  cially obtained refugee status. In that respect 
it made a basic error of law. It was in law compelled to determine 
whether the post-traumatic stress syndrome and major depres-
sive disorder constituted a compelling reason to refuse to avail 
himself of the protection of the Angolan Government.47

In light of this Mayongo decision, the Appeal Board’s de-
cision in the Rwandan national’s case described above may 
contain a similar basic error in law. Th e Board decided that 
the genocide in Rwanda fell within the meaning of a sec-
tion 3(b) event, in other words, an event that compelled the 
appellant to fl ee his or her country because it seriously dis-
rupted or disturbed the public order. In its decision, when re-
viewing the appellant’s claim, the Appeal Board simply stated 
that the appellant was a Tutsi, who was forced to fl ee when 
the genocide reached his village. Th e author suggests that 
when the appellant arrived in South Africa, in terms of both 
the OAU and the Refugee Convention defi nitions, he would 
have qualifi ed for refugee status. Not only did the Rwandan 
genocide qualify as an OAU event, but because the appellant 
was a Tutsi, he was specifi cally persecuted due to his race or 
tribe, as contemplated in the Refugee Convention defi nition. 
Th e ten-year delay in fi nalizing this asylum seeker’s claim, 
led to the Appeal Board dismissing his claim based on a lack 
of a forward-looking assessment of risk, without taking into 
consideration possible circumstances of section 5(2) of the 
Refugee Act. Th us, the Appeal Board, having framed the rea-
sons why the appellant fl ed his country to be a section 3(b) 
reason only, may have erred in its decision.

Two additional decisions of the Appeal Board examined 
by the author further highlight the signifi cance of the for-
ward-looking assessment of risk as discussed above. Both 
these Appeal decisions involved Burundian nationals. Th e 
fi rst of these, decided on 6 May 2004, found that the appel-
lant, who fl ed his country in 1998, was a refugee because 
“in the circumstances … the change(s) in Burundi have not 
been shown to be durable.”48 Th is decision was reached aft er 
the Board reviewed country-of-origin information which 
showed that despite a ceasefi re in Burundi, fi ghting was 
still taking place in the country, hence a durable change of 
circumstances could not be established. In this regard, the 
Appeal Board took into consideration Hathaway’s following 
position on this point: “Th is condition (durability) is in keep-
ing with the forward-looking nature of the refugee defi nition 
and avoids the disruption of protection in circumstances 
where safety may be only a momentary aberration.”49

Nearly three years later, however, in an Appeal Board de-
cision dated 4 April 2007, the case of a Burundian appellant, 
who fl ed his country in 1997 when the civil war was rife in 
his country, was dismissed due to country-of-origin reports 
that indicated that “the conditions in Burundi are changing 
for the better.”50 In this case, the Board found that “there 
have been no serious recurrences of the widespread armed 
confl ict or serious human rights abuses that were widely re-
ported in 2004 and that section 3(b) of the Refugees Act 130 
of 1998 is no longer applicable,”51 hence it was safe for appel-
lant to return to his country at this time.

Th e remaining Appeal Board decisions that the author re-
viewed relate to specifi c elements of the OAU or section 3(b) 
refugee defi nition. In this regard, the author examined two 
Appeal Board decisions in which the phrase “place of habitu-
al residence” was considered. In Appeal Board decision num-
ber 378/05, the appeal was upheld and refugee status granted 
to a female national of the DRC. Th e appellant was living and 
working in Uvira, and in September 2002 fl ed the generalized 
violence in that area, moving to Moba, another town in the 
DRC, where she remained for the next nine months. When 
the fi ghting reached Moba, she fl ed the country, eventually 
arriving in South Africa. She claimed she could not return to 
her country of origin, due to the ongoing fi ghting in the east-
ern part of the DRC. In this case, the Board stated that the 
principle issue to be decided was whether the appellant was 
compelled to leave her place of habitual residence in order to 
seek refuge elsewhere, in other words whether section 3(b) of 
the Refugees Act was applicable. In answering this question, 
the Board decided the following:

Th e last location where the appellant “resided” in the DRC was 
Moba where she had fl ed to aft er leaving Mulonge village in 
Uvira. Th e Board has reservations whether Moba can be seen 
as the appellant’s [place of] habitual residence and fi nds that it 
was not whether or not she was compelled to leave it. Th e Board 
fi nds that Uvira was the appellant’s place of habitual residence 
which she was compelled to leave in order to seek refuge else-
where. Th e appellant’s evidence indicates that she was compelled 
to leave her place of habitual residence due to events seriously 
disturbing or disrupting public order i.e. the fi ghting taking 
place in the eastern DRC and specifi cally Uvira.52

Th e Board’s above interpretation relating to the appellant’s 
place of habitual residence is, in essence, consistent with M. 
Rankin’s comments relating to incidents of delay between the 
time when a refugee is compelled to leave his or her place of 
habitual residence due to an OAU event and the time he or 
she arrives in the country of asylum. During this period, an 
individual may be internally displaced and thus have to take 
up residence in various secondary locations before fi nally 
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fl eeing the country. Whereas within the context of the 1951 
Refugee Convention defi nition, a delay in taking fl ight may 
aff ect the asylum seeker’s credibility,53 in terms of the OAU 
defi nition, a delay goes to the issue of whether someone has 
actually been compelled from their habitual residence.54 
Rankin elaborates on this issue further as follows:

Th e short answer to the delay problem may be found in the con-
cept of a continuing compulsion. Th at is the idea that having 
once fl ed from her place of habitual residence an asylum seeker 
will continue to be compelled so long as the displacement can be 
casually linked to an initial triggering event.55

In this same Appeal Board decision, the Board also con-
fi rms its cautious position taken with regard to the IFA, as 
described above. More specifi cally, in this regard the Board 
states:

Th e fi nal question which the Board has to consider is whether 
in cases where section 3(b) of the Act is applicable, the inter-
nal relocation alternative can be applied or not. In this instance 
Counsel for the appellant has argued that it cannot be applied. 
Th e Board has certain reservations but for the purpose of this 
decision will go along with [Counsel’s] argument. In the circum-
stances the appellant’s appeal must succeed.56

In Refugee Appeal Board decision number 415/05, the 
Board again considered the issue of “place of habitual resi-
dence” when it dismissed the appellant’s claim. In this 
case, the appellant, a national from the DRC, was living in 
Lubumbashi, but was on a fi shing trip with friends during 
school holidays in Moba. When appellant and his friends 
received news that rebels were coming, they attempted to re-
turn home to Lubumbashi but they encountered government 
troops in the town of Pweto. Th e soldiers accused the appel-
lant and his friends of being rebels and then forced the appel-
lant to fi ght with them against the rebels. Shortly thereaft er, 
the appellant was able to escape in an attack by the rebels 
on the army soldiers, and fl ed the country, eventually arriv-
ing in South Africa. Th e appellant stated that when he fl ed, 
he was afraid to return to Lubumbashi because he would be 
accused of being a rebel and that furthermore he could not 
return to the DRC because of the war situation in the eastern 
Congo. Th e Board found that the appellant “did not habitu-
ally reside at Moba or at Pweto in the lower eastern part of 
the DRC”57 because he and his friends were there on vaca-
tion. Th e Board therefore concluded that “it is clear that sec-
tion 3(b) of the Refugees Act, 1998, has no application here 
as the appellant, and his friends, were not compelled to leave 
their place of habitual residence to seek refuge elsewhere.”58 
Th e Board furthermore decided that the appellant’s assertion 

that he would be considered a rebel was implausible, and that 
Lubumbashi is under government control and according to 
country information is safe from fi ghting. Accordingly, the 
appellant was denied refugee status. Th is decision demon-
strates an appropriate analysis on the part of the Appeal 
Board regarding the application of the OAU refugee defi n-
ition. It furthermore reveals a situation in which the Appeal 
Board properly assesses an appellant’s claim from the view-
point of both the Refugee Convention and the OAU refugee 
defi nitions.

Lastly, the fi nal Appeal Board decision obtained by the 
author for the purposes of this paper focuses on the Board’s 
specifi c interpretation of the meaning of a disruption or dis-
turbance of the public order. In Refugee Appeal Board deci-
sion number 1433/06, the Appeal Board dismissed the ap-
peal of a Nigerian asylum seeker based on its interpretation 
of this aspect of the 3(b) defi nition. In this case, the appellant 
claimed that, as a Christian, he was fearful of the fi ghting 
taking place in his country between Christians and Muslims, 
although “he was unable to state exactly where the fi ght-
ing was taking place.”59 In its decision, the Board reviewed 
country of origin information on Nigeria, which confi rmed 
that “there were incidents of violence between Muslims and 
Christians between 2001 and 2004 mainly in the Plateau 
and Kano states … [and] in reaction to the religious vio-
lence, President Obassanjo declared a state of emergency.”60 
Furthermore, another report confi rmed that as a result of 
violent incidents between Christians and Muslims during 
February 2006 in the city of Onitsha, from where the appel-
lant hailed, the “state governor deployed 2000 policemen on 
the streets and appealed for calm.” According to these reports, 
the Board concluded that “the government [of Nigeria] is tak-
ing an active role in preventing and/or stopping the violent 
incidents between Christians and Muslims”61 and that the 
“government is doing all it can to prevent or control violent 
incidents between the two religious groups.” In turning to 
the application of section 3(b) of the Refugees Act, the Board 
concluded that the defi nition does not apply in this case, as 
events disrupting or disturbing the public order implies “that 
the government is no longer in control,”62 which according 
to the Board “is not the case in Nigeria at all, [since] the gov-
ernment is fi rmly in control.”63

Th is interpretation of the Appeal Board of “events serious-
ly disturbing or disrupting public order” is seemingly a nar-
row one. A government’s attempts, no matter how genuine, 
to suppress or subdue serious disruptions or disturbances of 
public order should not be the litmus test for the applica-
tion of this defi nition, since generalized violence and massive 
human rights violations may nonetheless take place, thereby 
compelling someone to take fl ight. Th e eff ectiveness of a 
government’s attempts must therefore be considered as well. 
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While the above case involved a clearly weak refugee claim, 
in that the appellant could not even point to specifi c events 
that compelled him to take fl ight, the Board in this decision 
nevertheless demonstrated a restrictive analysis, as nowhere 
did it question the ability of the Nigerian government to con-
trol the unrest that had occurred. Th e following decision of 
the Appeal Board reviewed by the author is, however, more 
instructive on this point.

In the course of her employment, the author has come 
across only one other Appeal Board decision, which provides 
further insight into the Board’s interpretation of section 3(b) 
of the Refugees Act, and which complements the above deci-
sion. In Refugee Appeal Board decision number 729/06, in 
which the Board dismissed the appeal of a Burundian asy-
lum seeker, the Board stated the following:

Where law and order has broken and the government is unwill-
ing or unable to protect its citizens, it can be said that there are 
events seriously disturbing or disrupting public order. To deter-
mine when a disturbance had taken place involves weighing the 
degree and intensity of the conduct complained of against the 
degree and nature of the peace which can be expected to prevail 
in a given place at a given time. Th e test should be objective.64

Th is quote provides some clarity as to the Board’s inter-
pretation of “events seriously disrupting public order,” as here 
the Appeal Board refers to the necessary ability of a govern-
ment to protect its citizens in the face of an OAU or section 
3(b) event. Accordingly, it can be stated that the Board takes 
the position that only when an asylum seeker’s government is 
“unwilling or unable to protect” its citizens in the face of law 
and order having broken down, does this constitute a section 
3(b) event. What is unclear or undefi ned, however, is the pre-
cise meaning of “law and order breaking down.”

Conclusions
In light of the continuing trend that has seen the narrowing 
of the scope of application of the Refugee Convention def-
inition, resulting in the denial of protection to people who 
require safety for their lives outside of their country of origin 
or nationality, the expanded OAU refugee defi nition rep-
resents an “opposite trend [and] is what comprises its true 
value for refugee jurisprudence at a global level.”65 Whether 
or not in the South African context this is the case has been 
the focus of this paper; the question being whether South 
Africa is applying the expanded refugee defi nition sens-
ibly and as such providing protection to those persons who 
may otherwise not qualify for refugee status in terms of the 
Refugee Convention defi nition. Th e answer to this question 
is a particularly diffi  cult one. At the outset, assessing whether 

the defi nition is properly applied is critically hampered by 
the fact that the precise legal meaning of the OAU refugee 
defi nition is non-existent, and that comparative jurispru-
dence from other jurisdictions on the continent is not read-
ily available.

Turning to South Africa’s asylum determination proced-
ure, one can conclude that, at fi rst instance, the Department’s 
reliance on the OAU refugee defi nition in the form of a prima 
facie procedure based on “white lists” or “refugee generating 
countries” is an inadequate approach, in that it may include 
generalized and hence incorrect assumptions about what 
constitutes an OAU or section 3(b) event and a lack of appro-
priate consideration of the other elements of the defi nition. 
Additionally, as there is currently no offi  cial mass infl ux situ-
ation in the country, such group determination violates the 
Refugees Act, which clearly provides for an individualized 
refugee status determination for each applicant. In examin-
ing only the objective conditions of a country, the RSDOs 
may also potentially disregard the subjective elements of an 
individual applicant’s claim. In this regard, as van Beek cor-
rectly asserts, “a [refugee] determination procedure, which 
is only based on country information, neglects the fact that 
refugees also come from countries perceived to be safe … 
[and] violates the principle of non-discrimination, written 
down in the South African Constitution and the UN and 
OAU Conventions.”66

Th is research concludes that, in terms of its application 
of the OAU Convention’s refugee defi nition, it would appear 
that Department of Home Aff airs offi  cials are not suffi  ciently 
trained to apply the defi nition properly and that the asylum 
process itself, given the signifi cant pressures it faces, does 
not allow for this to take place. Specifi c training on the non-
exclusive application of the section 3(b) refugee defi nition 
should be provided, as well as a concerted eff ort to promote 
the expansion of the concept of refugee protection to all per-
sons who do not have individualized claims of persecution in 
their countries of origin.

With regard to South Africa’s Refugee Appeal Board deci-
sions, a more considered and measured approach to the ap-
plication of the OAU or section 3(b) refugee defi nition has 
been observed. From the limited number of decisions re-
viewed, it appears as though the Appeal Board is faithfully 
applying its mind to the numerous interpretative issues raised 
by the OAU refugee defi nition, and the Board’s application of 
the expanded refugee defi nition is reasoned, although fairly 
limited or narrow in its scope. However, it may not be until 
such time as an Appeal Board’s decision involving its inter-
pretation of the expanded refugee defi nition is challenged on 
judicial review to the South African High Court that more 
meaningful jurisprudence will develop in this regard.
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Responsibility Sharing or Shifting? 
“Safe” Third Countries 
and International Law

Michelle Foster

Abstract
Th is article assesses the legality at international law of “pro-
tection elsewhere” policies, that is, policies whereby respon-
sibility for refugees is transferred between states such as in 
the US-Canada Safe Th ird Country Agreement. An analysis 
of the operation of such policies in Europe, Australia, and 
North America raises serious concerns about the ability of 
such schemes to uphold their aims and objectives in con-
formity with international law. Th e paper concludes by rec-
ommending that states reconsider the utility and legality of 
such schemes with a view to developing policies that genu-
inely address the need for responsibility sharing.

Résumé
Cet article évalue la légalité en droit international des poli-
tiques dites « protection ailleurs », c.-à-d. les politiques sous 
le couvert desquelles la responsabilité envers les réfugiés est 
transférée entre états, comme c’est le cas avec l’Entente entre 
le Canada et les États Unis sur les tiers pays sûrs. Une analy-
se de l’opération de telles politiques en Europe, en Australie 
et en Amérique du Nord soulève de sérieuses questions sur 
la capacité de tels arrangements à respecter leurs buts et 
objectifs en conformité avec le droit international. L’article 
conclut avec la recommandation que les états reconsidèrent 
l’utilité et la légalité de tels arrangements avec comme objec-
tif le développement de politiques qui répondent réellement 
au besoin de partage de la responsabilité.

Introduction
In recent decades many states, particularly in the developed 
“North,” have increasingly relied on a range of defl ection, 
interception, and transfer policies in an attempt to minimize 
their own obligations towards refugees under the Convention 
relating to the Status of Refugees (the Refugee Convention). 

While many of these occur off shore and are thus diffi  cult to 
monitor, a more prominent practice has been the formula-
tion of “protection elsewhere” policies such as the adoption 
of the Agreement Between the Government of Canada and the 
Government of the United States of America for Cooperation 
in the Examination of Refugee Status Claims from Nationals of 
Th ird Countries (the US-Canada STCA). Agreements such as 
these apply to refugee applicants once they have successfully 
avoided or overcome other hurdles constructed by states 
such as interdiction, carrier sanctions, and defl ection poli-
cies. In an increasingly large number of states, refugees fi nd 
that arriving at or entering the territory of a state party is 
not the end of the journey because they are then informed 
that they will be sent to a “safe third country”—oft en, but not 
necessarily, one in which they transited en route to their fi nal 
destination. Th is paper is concerned with the legality of such 
policies at international law. A protection elsewhere policy, 
as considered in this paper, refers to a situation in which a 
state or agency acts on the basis that the protection needs 
of a refugee should be considered or addressed somewhere 
other than in the territory of the state where the refugee has 
sought, or intends to seek, protection.1 While sometimes as-
cribed diff erent labels, including “country of fi rst asylum” or 
“safe third country,” the core legal question remains the same, 
viz., whether a state may defl ect its responsibility under inter-
national law by transferring a refugee to another state.2 Th is 
paper will analyze the US-Canada STCA and its surrounding 
litigation in some depth, but is not restricted to this particu-
lar manifestation of the safe third country concept.

Th ere are various methods by which protection elsewhere 
policies are implemented. Th e fi rst is through a formal multi-
lateral assignment scheme such as the Dublin Regulation II, 
in which the state through which the applicant for asylum en-
tered the EU is responsible for dealing with the application, 
even if it is lodged in another Member State. Th e second is a 
formal bilateral assignment scheme such as the US-Canada 
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STCA, which provides that the country of last presence shall 
examine the refugee status claim of any person arriving at a 
land border port of entry who makes a refugee claim.3 Th e 
third is what we might call “unilateral” transfer schemes 
such as are eff ected in Australian law via section 36(3) of the 
Migration Act 1958 (Cth), which excludes from protection a 
person “who has not taken all possible steps to avail himself 
or herself of a right to enter and reside in, whether temporar-
ily or permanently, any country apart from Australia.”

Th e key diff erence between these schemes is that in the 
case of multilateral and bilateral schemes there is a written 
agreement between the relevant state parties which, at least 
theoretically, have reasonably comparable systems of refugee 
status determination and protection and thus purport to be 
concerned with the allocation of responsibility between com-
parable Member States. In these scenarios there is at least a 
theoretical possibility that “responsibility sharing” could en-
sure fair and equitable allocation of protection responsibil-
ities as between states.4 By contrast, in the case of unilateral 
removals, where there is not necessarily any readmission or 
other written agreement, nor any meaningful analysis of the 
situation pertaining in the “other country,” it is more accur-
ate to view these schemes as an attempt to avoid responsibil-
ity rather than sharing it fairly as between state parties.

However even the bilateral and multilateral schemes have 
given rise to serious concerns. First, one might question 
the responsibility sharing objective given that, for example, 
in the EU context, the Dublin Regulation does not contain 
any mechanism for ensuring that responsibility is shared in 
an equitable manner. As the European Parliament recently 
noted, it “fails to serve as a burden-sharing mechanism.”5 
Rather, the experience has been, unsurprisingly, that respon-
sibilities have shift ed towards the border states.6

Second, divergence of policies and practices even within 
a theoretically “harmonized” system, such as is established 
in the EU,7 means there is signifi cant inequity in the sys-
tem which has resulted in an “asylum lottery.” For example, 
the United Nations High Commissioner for Refugees 
(UNHCR) reports that a Chechen transferred from Austria 
to Slovakia sees his or her chance of being granted refugee 
status going from 80 per cent to 0 per cent.8 Similarly, the 
European Council on Refugees and Exiles (ECRE) notes that 
in 2007 recognition rates for Iraqis varied from 0 per cent 
in Greece and Slovenia to 87.5 per cent in Cyprus.9 Even 
in the context of the bilateral US-Canada STCA—an agree-
ment between two very similar state parties to the Refugee 
Convention—there have been many concerns raised as to 
the adequacy of the US system to fully uphold Article 33 
of the Refugee Convention.10 Th us, at present, protection 
elsewhere is more of a challenge than an opportunity for 
refugee protection.

Lawfulness of Protection Elsewhere Schemes
Th e adoption and implementation of protection elsewhere 
policies is now so well entrenched in state practice, and os-
tensibly approved by the UNHCR, that one may assume it 
is futile to consider whether such policies are permitted at 
international law. However the legality of the schemes is 
rarely a question capable of litigation before domestic courts 
in light of domestic jurisdictional limits, and thus the inter-
national law arguments have rarely been canvassed and ad-
dressed in any depth. For example, in Canadian Council for 
Refugees v. R, Phelan J. noted that “there may be an issue of 
whether a Canadian law which requires a person to make 
their refugee claim in a country, other than the one of their 
choosing, is compliant with the Refugee Convention.”11 
However, he concluded that in the absence of other evidence, 
“it is presumed that Canadian law is at least compliant with 
the relevant Conventions.”12 It is useful at the outset to note 
that while the Federal Court of Appeal overturned Justice 
Phelan’s decision to grant an application for judicial review 
declaring invalid sections 159.1 to 159.7 of the Immigration 
and Refugee Protection Regulations and the STCA, Justice 
Phelan’s assessment of the STCA’s compliance with the 
Refugee Convention remains relevant.13 Th is is because 
the reason for overturning Justice Phelan’s decision was not 
that his Honour’s assessment that the STCA is inconsistent 
with Article 33 of the Refugee Convention was incorrect 
as a matter of fact or law, but rather that this was not the 
proper question to be resolved by the Court. Justice Phelan 
had assumed that compliance with Article 33 (and Article 
3 of the Convention Against Torture) was a condition pre-
cedent to the Governor-in-Council’s exercise of its delegated 
authority to designate the US as a safe third country, and that 
since aspects of the US asylum process are inconsistent with 
both relevant treaties, the STCA and accompanying regula-
tions are ultra vires.14 However the Federal Court of Appeal 
found that the correct inquiry was not as to whether there 
was actual compliance with international law, but rather only 
whether the Governor-in-Council had considered the factors 
set out in the Act (including compliance with Article 33) 
prior to making the designation.15 In light of the fact that the 
reason for overturning Justice Phelan’s decision was a tech-
nical rather than substantive one,16 reference will continue 
to be made to his Honour’s consideration of the substantive 
questions of actual compliance.

Turning then to the question of whether Justice Phelan 
was correct to raise the issue whether protection elsewhere 
policies are permitted at international law, the starting point 
must of course be the text of the Refugee Convention.17 Th e 
Refugee Convention does not explicitly authorize a transfer of 
a refugee or applicant for refugee status from one state party 
to another. Rather, authority for the legality of such transfers 
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is assumed to be found in an omission in the text, namely, the 
lack of a right to be granted asylum. As is well understood, the 
Refugee Convention prohibits a state from returning a person 
to a state in which he or she will be exposed to persecution 
(the obligation of non-refoulement in Article 33). It is thus 
oft en assumed by state parties that as long as Article 33 is not 
violated, the state is free to transfer a refugee to a third state. 
Indeed, so much was assumed in the concurring opinion of 
Evans J.A. in the Canadian Federal Court of Appeal, where his 
Honour asserted in passing that the “provisions of neither the 
international Conventions relied on in this litigation, nor the 
Charter, require Canada to abstain from enacting regulations 
which may deter nationals of third countries in the United 
States from coming to the Canadian border to claim refugee 
protection or protection from torture.”18 Th is was said to be 
because both Article 33 of the Refugee Convention and Article 
3 of the CAT “impose a negative obligation not to refoule, not a 
positive obligation to receive potential claimants.”19

Interestingly however an analysis of the text of the Refugee 
Convention reveals that it is not silent as to the circumstances 
in which a person may be excluded from protection on the 
basis that he or she is able to obtain protection elsewhere. 
Rather there are three situations in which a state may de-
cline to protect a person because he or she can obtain protec-
tion elsewhere: where a person has more than one national-
ity, he will not satisfy the defi nition of refugee if “he has not 
availed himself of the protection of one of the countries of 
which he is a national” (Article 1A(2)); where a person has 
de facto nationality in another country the Convention “shall 
not apply” (Article 1E); and where a refugee acquires a new 
nationality and enjoys the protection of the country of new 
nationality the Convention “shall cease to apply” (Article 
1C). Importantly, in each of these situations the refugee 
enjoys a level of protection in a third country greater than 
that provided in the Refugee Convention since in each case 
the refugee will enjoy equivalent protection to that enjoyed 
by nationals in the third state, whereas in some instances the 
Refugee Convention dictates a lower standard of protection 
for refugees than that enjoyed by nationals.20

Th e explicit reference to these carefully defi ned circum-
stances in which the availability of protection elsewhere can 
exclude a person from refugee protection might be thought 
to be exhaustive of the situations in which a state can de-
cline to protect on this basis—that is, an application of the 
expressio unius principle.21 Th is may further be supported by 
reference to the context, object, and purpose of the Refugee 
Convention, matters appropriately considered under the 
rules of treaty interpretation,22 which could be said to sup-
port the view that the Convention requires states to engage 
in international co-operation to protect refugees, not defl ect 
responsibility to other states.

Th e diffi  culty with the textual argument however is that 
the exclusions above all speak to the defi nition of a refugee 
and thus to who qualifi es for protection. In the context of 
protection elsewhere practices and policies, such as the US-
Canada STCA, there is no suggestion that a transferred refu-
gee applicant is excluded from protection, but rather that 
the claim for protection is more appropriately assessed and 
implemented in another state. Further, there is a contra indi-
cation in the text, in that Article 32 prohibits the expulsion 
of refugees other than in exceptional circumstances, but this 
only applies to those refugees “lawfully present” in a state’s 
territory.23 Th e adoption of the concept of lawful presence 
was a deliberate choice and is to be distinguished from other 
levels of attachment such as refugees who are merely within 
a state party’s jurisdiction or territory.24 It thus suggests that 
there is a period between a refugee coming within the juris-
diction of a state party and attaining the status of lawful pres-
ence during which he or she may be lawfully transferred to 
another state. However this conclusion does not mean that a 
state is untrammelled in its decision to transfer. We thus now 
turn to a consideration of what constraints are imposed on 
any decision to transfer.

Refugee Rights Other than Article 33
No state has ever asserted that there are no constraints what-
ever pertaining to a decision to transfer a refugee or asylum 
seeker to a third state; rather all states accept that at the very 
least Article 33 of the Refugee Convention must be respected 
in any decision to transfer. Th e content of that requirement 
may be subject to debate, an issue to which this article will 
turn below, but the fundamental relevance of Article 33 is 
accepted.

However what is much more controversial is whether there 
are any other obligations relevant to a decision to transfer a 
refugee. In general, states tend to assert that Article 33 is the 
only relevant Refugee Convention obligation, and in much 
of the jurisprudence it is assumed by courts, either implicitly 
or explicitly, that Article 33 is the only relevant considera-
tion. In the Canadian litigation, for example, Justice Phelan 
concluded, following a discussion of relevant comparative 
case law, that “the focus of the Convention is on protection 
against refoulement and as long as the third party protects in 
practice against refoulement, other distinctions will not bar 
return.”25 In reaching this conclusion his Honour did not 
consider the relevance of other rights to this context from 
a principled perspective but rather relied on his Honour’s 
view of the comparative case law. Indeed he primarily relied 
on Lord Bingham’s judgment in Yogathas in which his 
Lordship stated that “the Convention is primarily directed 
to preventing refoulement and it is inappropriate to compare 
other issues between two states, such as the applicant’s living 
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conditions in the third country.”26 However the relevance of 
other rights has rarely been directly argued and considered 
as a discrete issue in the jurisprudence and thus the persua-
siveness of previous authority on this point is open to ques-
tion since it is not the outcome of a considered assessment of 
the competing arguments but rather largely represents obi-
ter comments in judgments otherwise primarily concerned 
with Article 33 as a constraint. By contrast, several expert 
affi  davits produced in the Canadian Federal Court directly 
addressed this issue, representing possibly the most compre-
hensive elucidation of the competing arguments presented 
to a court to date.27 Justice Phelan’s rather cursory dismissal 
of this important argument is particularly curious in light of 
this, particularly given that a number of Refugee Convention 
rights other than Article 33 were asserted to be at risk on 
return to the US,28 but perhaps is explained on the basis that 
under the Canadian legislation, Article 33 was the key focus 
of an inquiry into the validity of the Agreement.29

Th is raises the question as to what is the correct position 
as a matter of international law. Th e Refugee Convention in 
fact contains many rights other than Article 33, and it might 
be argued that those rights already acquired by a refugee in 
the sending state are relevant to determining the validity of 
safe third country agreements. As soon as a refugee is within 
the territory of a state party (regardless of whether he or she 
has been recognized as a refugee by the state party), he or she 
is entitled to the following rights: Article 3 (non-discrimin-
ation); Article 4 (freedom of religion); Article 13 (right to 
property); Article 16(1) (access to the courts); Article 20 
(equality of access to rationing); Article 22 (right to educa-
tion); Article 25 (administrative assistance); Article 27 (iden-
tity papers); Article 29 (freedom from fi scal charges); Article 
31(1) (non-penalization for illegal entry or presence); Article 
31(2) (freedom from constraints on freedom of movement 
unless necessary); Article 33 (non-refoulement); and Article 
34 (consideration for naturalization). In addition, the refu-
gee has the possibility of acquiring further rights as his or her 
connection with the state strengthens.

Th ere is a strong argument that once a refugee has acquired 
rights in the sending state, the sending state must ensure that 
those rights are respected in the receiving state.30 Th is view 
has some judicial support. In overturning the “common law” 
doctrine of “eff ective protection” that had been developed 
by the Federal Court of Australia, in NAGV v. Minister the 
High Court of Australia noted that one of the problems with 
this doctrine was that it assumed that the only “protection 
obligations” which Australia owed to refugees (and thus the 
only obligation relevant to a decision to transfer) was that 
contained in Article 33. However, as the High Court noted, 
the Convention contains a number of other requirements in-
cluding the provision of free access to courts and the right 

to religious freedom.31 Th e implication was that, as a mat-
ter of treaty interpretation, more than mere compliance with 
Article 33 is required in order to eff ect a lawful transfer.32

Th is is consistent with general principles of internation-
al law. As the European Court of Human Rights (ECHR) 
has noted, a sending state cannot avoid the obligations it 
has incurred under human rights treaties (in that case the 
European Convention on Human Rights) vis-à-vis refu-
gees within territory simply by transferring them under the 
Dublin Convention; nor can it “contract out” of its legal obli-
gations.33 Th is is also recognized in European Parliamentary 
Resolution 1569 (2007) in which states are reminded that the 
transfer of refugees off shore cannot “absolve a state from its re-
sponsibilities,”34 and has received support from the Assistant 
High Commissioner—Protection of the UNHCR.35

Th is reasoning applies even more strongly in the context 
of the Refugee Convention than in the context of general hu-
man rights treaties. Th e Refugee Convention’s purpose is to 
impose obligations on states regarding a specifi c group of 
persons. While the Convention does not impose obligations 
on states to deliver rights to refugees in the abstract, state 
parties have assumed obligations to deliver rights to refugees 
with whom they have a connection, in some cases based on 
mere physical presence. If it were possible to circumvent the 
considerable range of obligations imposed on state parties by 
simply transferring a refugee to another state, this would de-
feat the raison d’être of the Convention.36

Indeed, evidence suggests that rights other than non-re-
foulement alone are oft en considered critical to refugees’ own 
idea of what amounts to “protection.”37 For example, Grabska 
notes that in Egypt, due to the number of reservations to the 
Refugee Convention made by Egypt, the rights of refugees 
and asylum seekers are signifi cantly constrained; so much 
so that “the possibility of full integration in terms of access 
to citizenship, civil, political, social, economic and cultural 
rights in Egypt for refugees is eff ectively ruled out.”38 In her 
fi eldwork, Grabska found that the key concern expressed by 
refugees was eff ective protection and security. Importantly, 
refugees view such protection “not only in terms of being free 
from random arrests and deportation, but also in terms of 
having access to basic human rights, such as the right to edu-
cation, work, housing and health services.”39 Grabska quotes 
one Rwandan refugee: “Having a blue card is nonsense, it is 
like being in a prison, but even the prison is better because 
you are fed there. But we are not given any help so how are 
we expected to survive?”40 Th is explains why it is that many 
refugees have chosen to leave Egypt and seek refuge in nearby 
states such as Israel; and seriously calls into question whether 
refugees can legally be returned to Egypt by Israel under the 
assumption that it is a safe third country.41
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Th is has become an increasingly important issue in re-
cent times in the context of returns to Greece by EU Member 
States pursuant to the Dublin Regulation. Th e question 
whether Greece can be considered a safe third country has 
been the subject of debate for some time,42 but has be-
come acute since the UNHCR published a position paper 
in April 2008 calling for all EU Members States “to refrain 
from returning asylum-seekers to Greece under the Dublin 
Regulation until further notice.”43 In addition to concerns 
about the ability of returnees under Dublin to access an ad-
equate asylum procedure in Greece, the UNHCR and other 
organizations have pointed to the fact that Greece has failed 
to implement even the minimal standards set out in the EU 
Reception Directive—a directive that aims to provide min-
imum standards for the reception of asylum seekers “that 
will normally suffi  ce to ensure them a dignifi ed standard of 
living.”44 In 2007 the European Court of Justice found that 
Greece had failed to adopt Council Directive 2003/9/EC of 27 
January 2003 laying down minimum standards for the recep-
tion of asylum seekers (the Reception Directive) on the basis 
that it failed to adopt, within the prescribed period, “the laws, 
regulations and administrative provisions necessary to com-
ply” and had thus “failed to fulfi l its obligations under Article 
26 of that directive.”45 It is arguable that failure to implement 
the Reception Directive is prima facie evidence that a state is 
in violation of international obligations including under the 
Refugee Convention, the International Covenant on Civil and 
Political Rights (ICCPR), and the International Covenant on 
Economic, Social and Cultural Rights (ICECSR), given that in 
many respects the Reception Directive sets a lower standard 
than that required by these international treaties.46

As a result of these concerns, a number of EU Member 
States have begun halting transfers of all or some asylum 
seekers to Greece under the Dublin Regulation. Most rel-
evant for present purposes is the fact that in some cases the 
prohibition on transfer has not been imposed due to con-
cerns that Article 33 is at risk of violation, but rather due 
wholly or in part to the human rights situation for asylum 
seekers in Greece. For example, in May 2008 the Swedish 
Migration Board decided to halt the deportation of children 
to Greece on the basis of a real risk that children will be de-
tained in Greece while awaiting determination of status.47 
Further, during 2008 several lower administrative courts in 
Germany issued a temporary stay of proceedings preventing 
the German government from transferring asylum seekers 
to Greece in respect of a number of (adult) asylum seekers. 
In a decision of 25 April 2008 the administrative court (VG) 
in Giessen issued a temporary stay of proceedings for a per-
iod of six months due to the inhuman conditions for asylum 
seekers in Greece contrary to the Reception Directive and to 
the Asylum Procedures Directive.48 In another decision of 21 

August 2008 the administrative court in Hamburg issued a 
temporary stay of proceedings on the basis that the return was 
not possible because of the danger of serious detriment to the 
asylum seeker, specifi cally the “conditions not conforming to 
human rights standards in the asylum seeker camps and the 
asylum proceedings that do not even approximately comply 
with the minimum legal standards.”49

Th is is consistent with the UNHCR position paper which 
refers to the “[p]roblematic reception conditions for un-
accompanied minors, in particular access to health, educa-
tion and welfare during the course of the asylum proced-
ures,”50 as well as the “extremely limited reception facilities 
for asylum-seekers” including lack of accommodation and 
access to employment.51

It is unclear whether the reference to human rights in these 
decisions is a reference to rights contained in the Refugee 
Convention or other international human rights treaties, 
although explicit reference to the EU Reception Directive 
suggests that consideration of Refugee Convention rights 
is considered relevant. In any event, while there may be 
some debate concerning the extent to which other Refugee 
Convention rights are determinative in this inquiry, there is 
no question that general human rights treaties such as the 
ICCPR and the European Convention on Human Rights 
constrain a state in its ability to expel, deport, or transfer a 
person to another state, under a safe third country regime 
or otherwise.52 At the very least, a state is prohibited from 
removing a person where there is a real risk that his or her 
right to life, or right not to be subjected to torture, or to cruel, 
inhuman, or degrading treatment, will be violated.53

Of particular relevance to the present context, “inhuman 
or degrading treatment” has been interpreted so as to apply 
to a violation of socio-economic rights. For example, in 
Limbuela, the House of Lords found that the UK’s policy of 
prohibiting asylum seekers from receiving welfare benefi ts 
when their applications were not fi led “as soon as reasonably 
practicable” amounted to “inhuman or degrading treatment” 
in violation of Article 3 of the European Convention on 
Human Rights. As Lord Bingham explained, this was because 
an asylum seeker “with no means and no alternative sources 
of support, unable to support himself is, by the deliberate ac-
tion of the state, denied shelter, food or the most basic neces-
sities of life.”54 As to whether this action amounted to “treat-
ment” for the purposes of Article 3, Lord Hope emphasized 
that the “imposition by the legislature of a regime which pro-
hibits asylum seekers from working and further prohibits the 
grant to them, when they are destitute, of support amounts 
to positive action directed against asylum seekers and not 
mere inaction.”55 In the context of the ICCPR, the Human 
Rights Committee (HRC) has routinely found states in viola-
tion of Article 7 where they have subjected persons within 
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their control, such as prisoners and detainees, to a depriva-
tion of socio-economic rights.56

In assessing whether treatment of transferred refugees/
asylum seekers in the third state is likely to amount to de-
grading treatment, it is vital that regard be had to the par-
ticular vulnerability of children, especially in the area of 
socio-economic rights. Th is approach is consistent with the 
views of the Committee on the Rights of the Child which has 
emphasized that the non-refoulement obligations implied in 
the Convention on the Rights of the Child apply:

… irrespective of whether serious violations of those rights 
guaranteed under the Convention originate from non-State ac-
tors or whether such violations are directly intended or are the 
indirect consequence of action or inaction. Th e assessment of 
the risk of such serious violations should be conducted in an 
age and gender-sensitive manner and should, for example, take 
into account the particularly serious consequences for children 
of the insuffi  cient provision of food or health services.57

Th us, where there is evidence of a real risk that asylum 
seekers will be subjected to such treatment on transfer under 
a safe third country arrangement, the sending state is pro-
hibited from eff ecting such transfer under international law. 
Th is analysis therefore suggests that it is incumbent upon 
states to consider rights other than Article 33 of the Refugee 
Convention alone in assessing the legality of transfers pur-
suant to a protection elsewhere scheme or policy. Th us, the 
assumption that nothing other than Article 33 is relevant is 
clearly unsustainable as a matter of international law.

However, even if it were assumed that Article 33 is the 
only relevant constraint on a decision to transfer a refugee to 
a third state, it is important to note that rights violations in 
the third state can be relevant to an Article 33 analysis on a 
number of bases.

First, it may be that the conditions or treatment meted out 
to refugees in the third state in fact amount to persecution on 
the basis of race, religion, or nationality, both in the form of 
more traditional methods of persecution (such as violence) 
but particularly in the context of a violation of social and eco-
nomic rights.58 Th is is of course very unlikely to be an issue 
in the context of the US-Canada STCA, but such arguments 
may well be made in the context of Israel’s recently renewed 
policy of returning refugees to Egypt, in light of the situation 
described above. Another example is provided in the context 
of Indonesia—a country through which many refugees pass 
en route to Australia and which has been considered in the 
past by the Australian authorities to be a country in which 
a refugee may have received eff ective protection.59 However 
according to the UNHCR offi  ce in Jakarta, Indonesia can-
not be considered to provide eff ective protection because 

inter alia, “[t]here is no lawful access for these persons to 
the labour market and thus they are not able to work legally, 
which obviates any adequate and dignifi ed means of exist-
ence. Th ere is no possibility of exercising any civil, economic, 
social or cultural rights.”60 Th is may well amount to persecu-
tion for reasons of race or nationality or even membership of 
a particular social group.61

Second, it might be argued that a violation of socio-
economic rights in the third country may amount to con-
structive refoulement, particularly if such conditions were 
so harsh as to give rise to a serious likelihood that refugees 
would risk returning home rather than tolerate the harsh 
conditions.

Th ird, the “reception conditions” aff orded to refugees 
in the receiving state may also be relevant to the question 
whether the refugee is able to access a “fair and eff ective 
asylum procedure,” which of course has a direct bearing on 
whether the third state will engage in refoulement, discussed 
below. Indeed, this has been noted by the UNHCR in the 
context of Greece, discussed above. As the UNHCR notes, 
“it is essential to enable asylum seekers to sustain themselves 
during the asylum process, not only out of respect for their 
rights, but also to ensure a fair and eff ective asylum proced-
ure.”62 Similarly, ECRE has expressed concern that reception 
standards vary widely across Member States, particularly in 
relation to access to health care, including psychiatric assist-
ance and facilities—an issue that may bear directly on the 
fairness of an adjudication procedure.63 Th is analysis refl ects 
the idea of the “interdependence of rights”—a concept rec-
ognized more broadly in international human rights law and 
scholarship and one that needs to be more fully understood 
and implemented in refugee law.

Th is analysis leads to the conclusion that it is essential that 
any state wishing to implement a safe third country or pro-
tection elsewhere policy ensure that the human rights condi-
tions in the third state are assessed as part of the decision to 
transfer.

Article 33 of the Refugee Convention
Even if there is no risk that a refugee will suff er persecution 
or other human rights violations in a third state, there are 
still many important issues which must be considered by the 
sending state in order to ensure that there is not a risk of 
indirect refoulement. It is well accepted that Article 33 ap-
plies to indirect refoulement as well as direct refoulement; 
that is, just as a state is prohibited from returning a refugee 
directly to a state in which he or she will be exposed to per-
secution, a state cannot return or transfer a refugee to a third 
state where it is foreseeable that the receiving state will in 
turn send the refugee back to a country of persecution.64 Th e 
question arises therefore as to what factors the sending state 
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must consider in assessing whether indirect refoulement is 
foreseeable.

First, the sending state must be satisfi ed that the third (re-
ceiving) state has an adjudication procedure in place to assess 
refugee status. While the Refugee Convention does not dir-
ectly impose any procedural requirements on state parties, it 
is well accepted that if a state is to avoid violation of a non-
refoulement obligation such as Article 33, it must institute an 
adequate system of status determination to enable it to ascer-
tain whom it must protect from refoulement.65 It is beyond 
the scope of this paper to explore in depth the parameters 
of an adequate status determination system; however, the 
UNHCR’s Assistant High Commissioner—Protection has 
helpfully identifi ed the “core elements” or “hallmarks of an 
eff ective system for the determination of refugee status” as 
follows:

a) a single, specialised fi rst instance body with qualifi ed deci-
sion-makers, trained and supported with country of origin in-
formation; b) adequate resources to ensure effi  ciency, to identify 
those in need of protection quickly and to curb abuse; and c) an 
appeal to an authority diff erent from and independent of that 
making the initial decision.66

Another UNHCR report prepared for the 2001 Global 
Consultations concluded that all applicants should “receive 
a written decision automatically,” and that where a claim is 
rejected or declared inadmissible, “the decision should be a 
reasoned one.”67 Further, an “asylum seeker should in prin-
ciple have the right to remain on the territory of the asylum 
country and should not be removed, excluded or deported 
until a fi nal decision has been made on the case.”68

How might a sending state assess whether the intended 
recipient state’s refugee status determination procedures are 
adequate? It would seem that recognition rates might be a 
useful starting point. For example, the fact that the recogni-
tion rate for both refugee status and subsidiary protection 
in Greece was only 1.22 per cent in 2006 suggests prima fa-
cie that Greece does not comply with Article 33.69 Further, 
monitoring and supervision by the UNHCR might provide 
some helpful insight. For example, a UNHCR assessment of 
refugee decisions by the Greek authorities found that of the 
305 decisions studied, none provided any information about 
the facts of the case or any detailed legal reasoning.70 Rather, 
they all contained a standard paragraph alleging that “it is 
obvious that s/he abandoned his country in order to fi nd a 
job and improve his living conditions.”71 Th is serves to em-
phasize the importance of UNHCR presence in any supposed 
safe third country, in that it is vital that information be avail-
able as to the quality of protection “on the ground”—an issue 
which in many cases may be peculiarly within the UNHCR’s 

authority to obtain. Th is is not to say that UNHCR’s view on 
whether a country is a safe third country is conclusive or can 
obviate the sending state’s obligation to ensure that transfers 
comply with its own international obligations;72 rather it 
highlights the need for a method of obtaining information 
as to the practical reality for transferred refugees in the third 
state.

Th is, however, raises a very interesting question as to 
whether a refugee can be transferred to a state in which the 
UNHCR itself undertakes refugee status determination, par-
ticularly given that UNHCR procedure has been criticized 
for, inter alia, its failure to “provide applicants with specifi c 
explanations for their rejections” and its lack of independent 
review of fi rst level determinations.73 Th is is not an academic 
question, given that the UNHCR is currently undertaking 
refugee status determination in seventy-one states, of which 
forty are states party to the Refugee Convention (where there 
are no, or inadequate, national procedures) and thirty-one 
are not party to the Refugee Convention.74 However as a re-
sult of sustained critique in recent years, the UNHCR has 
committed to improved procedures and additional training, 
including the publication of procedural standards in 2005, 
which appears to have resulted in improved refugee status 
determination including a higher rate of recognition of refu-
gee claims.75 It remains an issue, however, which must be 
considered by a sending state, particularly where transfer 
will remove a refugee applicant from a highly sophisticated 
system of refugee status determination, as is found in coun-
tries like Australia, Canada, and New Zealand.76

Second, the third (receiving) state must guarantee access 
to that system for refugees in question; thus, for example, 
the sending state must ensure that refugees are not barred 
from the system by procedural rules or other impediments. 
Th e adequacy of any refugee status determination system 
is irrelevant if an applicant transferred under a “protec-
tion elsewhere” scheme will not have access to that process 
on transfer.77 Th is has been an issue on which a number of 
courts have focused. For example, in Canadian Council for 
Refugees v. R, Justice Phelan found that the requirement that 
asylum claims be fi led within one year in the US (and thus 
that claims may be barred for failure to comply with this pro-
vision) is not consistent with the Refugee Convention, thus 
putting Canada at risk of a violation of Article 33 if refugees 
are transferred there. Similarly, in Kilic v. State of Belgium, the 
Belgian Conseil d’État took into account evidence that the 
applicant would have diffi  culty reopening his asylum claim 
in Greece in deciding to suspend the removal order made 
by the Belgian authorities under the Dublin Regulation. Th e 
Court held: “[t]here is an important risk that the applicant is 
being sent to a country which does not adequately respect his 
right to have his asylum claim seriously considered.”78 Th us, 
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refugees must have a meaningful legal and factual opportun-
ity to make a claim for protection in a third state.79

Th ird, the sending state must be satisfi ed that the receiving 
state interprets the Refugee Convention in a manner that re-
spects the “true and autonomous meaning” of the defi nition 
in Article 1 of the Convention.80 In other words, if a person 
is likely to be recognized as a refugee in the sending state but, 
due to diff erences in interpretation, is unlikely to be so rec-
ognized in the state to which transfer is being considered, the 
sending state is prohibited from transferring the applicant to 
the third state. While minor diff erences will be permitted, if 
the diff erences are “signifi cant,” meaning that they will result 
in diff erent treatment, then a state may not transfer a refugee 
to a third state.81 As Justice Phelan concluded in Canadian 
Council of Refugees v. R., “it should be presumed that where 
there is a diff erence in interpretation, there will be a diff er-
ence in treatment.”82 Th is relates both to issues such as stan-
dards of proof and also to defi nitional issues.

In terms of the standard of proof, in Canadian Council 
for Refugees v. R., Justice Phelan found that the higher stan-
dard of proof applied in the US to those seeking withhold-
ing of removal, that is, “more likely than not” as opposed to 
“well founded fear,” is not consistent with Article 33. One 
method by which this might be established is by considering 
statistics: in the Canadian challenge, the Court took note of 
Deborah E. Anker’s evidence that the grant rate for with-
holding is three times lower than in respect of asylum claims. 
Conversely in TI the ECHR noted, in response to a challenge 
based on Germany’s high burden of proof, that “the record of 
Germany in granting asylum claims gives an indication that 
the threshold being applied is not excessively high.”83

Turning to the substantive issues, in Canadian Council of 
Refugees v. R., Justice Phelan found that, in a number of re-
spects, the approach of US decision makers to interpreting 
the refugee defi nition was suffi  ciently diff erent to that of 
Canada as to suggest that it was not reasonable for Canada 
to consider the US a safe third country. Th ese diff erences in-
cluded an overly expansive view of the exclusion clauses and 
an unduly narrow approach to the inclusion clause especially 
as relevant to gender based claims.84 Th is careful assessment 
of the diff erences is necessary in order for the sending state 
to satisfy itself that there is no risk of indirect refoulement on 
transfer.

A recent analysis by the UNHCR of the implementation of 
the EU Qualifi cation Directive reveals that there is still con-
siderable divergence among Member States in interpreting 
the defi nition of “refugee” including diff erences in respect of 
non-state agents of persecution,85 the actors capable of pro-
viding protection,86 and the exclusion clause.87 Th is serves 
to reinforce the fact that a state that wishes to transfer even 
within a somewhat harmonized system must still assess 

whether the receiving state adopts the correct international 
meaning of the Refugee Convention before carrying out a 
transfer.

Procedural Safeguards
Th e analysis above has considered the factors which a send-
ing state must take into account in assessing whether a trans-
fer may be carried out in compliance with international law. 
Th is part now turns to consider the method by which this 
assessment is to be carried out by the sending state.

A state cannot make a blanket determination that a third 
state is safe and will deliver Convention rights for all refu-
gees; nor can it rely on a safe third country agreement or as-
surances from a third state.88 Rather, refugees who are be-
ing considered for transfer must have an ability to challenge 
the transfer decision in their particular case. As the House 
of Lords has said, a state is “under a duty to inform itself of 
the facts and monitor the decisions made by a third coun-
try in order to satisfy itself that the third country will not 
send the applicant to another country otherwise in accord-
ance with the Convention.”89 Th is is because in the absence 
of an individualized assessment, the sending state is at risk of 
a violation of Article 33. Even a country that generally com-
plies with the Refugee Convention may adopt a practice or 
approach to interpretation which places a particular claim-
ant at risk of refoulement; for example, the receiving state 
may take a narrow approach to gender claims or those from 
a particular group such as homosexual men and women. 
Accordingly, the House of Lords has held that although an 
“accelerated procedure” might be acceptable, the need for ef-
fi ciency cannot obviate the need for a court to subject the 
decision to transfer a refugee to a “rigorous examination”90 
or “anxious scrutiny.”91

Indeed, that this is required by the Refugee Convention 
was explicitly accepted by Evans J.A. of the Federal Court 
of Appeal in his concurring opinion in Canadian Council of 
Refugees v. R. In explaining his fi nding that Phelan J.’s dec-
laration of invalidity of the STCA Regulations was “not re-
quired in order to ensure that they are not applied to claim-
ants for protection at the land border in breach of either 
Canada’s international obligations not to refoule, or the 
Charter,”92 Evans J.A. explained that the Regulations are ca-
pable of being construed and applied so as to be consistent 
with Canada’s international obligations. Th at is, they should 
be interpreted so as to ensure that “refugee claimants at the 
Canadian land border may not be turned back to the United 
States pursuant to the STCA Regulations if they can estab-
lish that, if returned, they would face a real risk of their re-
moval by the United States to a country where they have a 
well founded fear of torture, or persecution on a Convention 
ground.”93 Further, such a risk assessment “must be made in 
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respect of individual claimants, in light of the United States’ 
law and practice at that time as it pertains to them.”94 Evans 
J.A. further noted that a denial of access to Canada’s refugee 
determination system “would be subject to an application 
for leave and for judicial review.”95 Of course one may ques-
tion the adequacy of such an individual determination, given 
that, as noted by Phelan J., the Canadian Border Services 
Agency (CBSA) is responsible for determining whether a 
person must be removed under the STCA or is eligible to be 
referred to the Immigration and Refugee Board (IRB)—the 
latter rather than the former agency being the highly special-
ized expert refugee status determination agency in Canada. 
It is not clear what expertise the CBSA has to undertake the 
“anxious scrutiny” of a risk of indirect refoulement required 
by international law.96 Although Evans J.A. notes that “[n]o 
doubt guidelines will be developed to assist offi  cers in mak-
ing these eligibility determinations,”97 it is by no means clear 
that this will amount to an adequate procedure. Th is is par-
ticularly so when we consider that the burden should be on 
the sending state to ensure that there is no foreseeable risk 
of refoulement—thus offi  cers will need to be well versed in 
the aspects of US asylum law and practice which potentially 
impact on this assessment and should not expect applicants 
to be cognizant of the risks in their particular case.

In terms of a right of review or appeal against a decision to 
transfer, although available in some jurisdictions, including 
Canada, it is vital that the decision to transfer be suspended 
pending the outcome of any review or appeal in light of the 
potentially serious consequences for an applicant of trans-
fer to a state which does not respect international law. Th is 
has been supported by both the UNHCR and the European 
Parliament following an examination of the diffi  culties which 
arise when a state does not allow for suspension of an order 
to transfer pending appeal, particularly when the decision to 
transfer is later overturned.98

Post-transfer Monitoring
Th e fi nal point to note is that it is not suffi  cient for a state 
to rely on a written agreement, written assurances, or an in-
itial assessment that transfer to a third country complies with 
the Refugee Convention. Rather the state must monitor the 
treatment of refugees in the receiving state to assess on an on-
going basis whether transfers can continue to be undertaken 
in accordance with international law.99 As Justice Phelan ex-
plained in Canadian Council of Refugees v. R, the purpose of 
a continuous review is to

address the fact that new matters may develop, practices and 
policies of the third country may shift  depending on the current 
administration, and that opinions formed initially are not im-
mutable and must be re-examined in the light of more current 

opinion and other evidence of the third country’s actual, rather 
than, claimed compliance.100

Such ongoing assessment should focus on the application 
of laws and regulations to refugees in the receiving state in 
general, but also on individual refugees transferred under a 
protection elsewhere scheme. Th is issue has been addressed 
by the Human Rights Committee in the context of the im-
plied non-refoulement obligations in the ICCPR. It has ex-
plained that when a state party expels a person to another 
state on the basis of assurances as to that person’s treatment 
by the receiving state, it must “institute credible mechanisms 
for ensuring compliance by the receiving state with these as-
surances from the moment of expulsion.”101 Accordingly, in 
Mohammed Alzery v. Sweden, the HRC held that the diplo-
matic assurances from Egypt relied upon by Sweden were in-
suffi  cient to discharge Sweden’s non-refoulement obligations, 
inter alia, because they “contained no mechanism for mon-
itoring of their enforcement.”102 Th e HRC continued:

Nor were any arrangements made outside the text of the assur-
ances themselves which would have provided for eff ective imple-
mentation. Th e visits by the State party’s ambassador and staff  
commenced fi ve weeks aft er the return, neglecting altogether a 
period of maximum exposure to risk of harm. Th e mechanics 
of the visits that did take place, moreover, failed to conform to 
key aspects of international good practice by not insisting on 
private access to the detainee and inclusion of appropriate med-
ical and forensic expertise, even aft er substantial allegations of 
ill-treatment emerged.103

Th is highlights the fact that the ongoing analysis of the 
treatment of refugees in the third (receiving) state is not just 
a formalistic legal one, but must take into account practical 
realities.

Where a state has actual or constructive knowledge of 
violations of the Refugee Convention or other international 
legal obligations by the receiving state, it can no longer, in 
good faith, assert that transfers can be made in accordance 
with international law.104 In such a case, the sending state is 
“disentitled from eff ecting any further transfers to that state 
under a protection elsewhere policy unless and until there is 
clear evidence that the breach has ceased.”105 A clear example 
of such a situation is the well-documented risk of indirect or 
chain refoulement on sending a refugee applicant to Greece 
under the Dublin Regulation, discussed above. Indeed, not 
only have the UNHCR and a number of well-respected 
non-government sources called for all EU Member States to 
place a moratorium on transfers to Greece, but the European 
Commission has reportedly initiated infringement proceed-
ings against the Greek government for failing to adhere to 
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the requirements of the Dublin Regulation, in particular 
the requirement to substantively examine the refugee claim 
of a person transferred to Greece under the Dublin regula-
tion.106 In light of this, it is diffi  cult to understand how any 
state could deny that a violation of Article 33 is a foreseeable 
consequence of transferring a refugee applicant to Greece. 
However to date only Norway has halted all transfers, with 
other states preventing transfers only of a certain category 
(e.g. children) or in individual cases.107

Where, in contrast to the above situation, a state transfers 
a person to a third state in good faith, that is, with no actual 
or constructive knowledge that the third state will not respect 
the refugee’s rights, but the third state in fact violates the 
refugee’s rights, the Michigan Guidelines concluded that the 
sending state is not under a strict legal obligation to receive 
such refugees back into its territory and provide Convention 
protection.108 Th is is because a state is responsible for the 
foreseeable consequences of expulsion/deportation/remov-
al,109 and not for any future (unforeseeable) violations of 
that person’s rights that may later occur in the other jurisdic-
tion.110 However, the Michigan Guidelines recommend that 
the sending state should, where possible, consider facilitating 
“the return and readmission of the refugee in question to its 
territory, and ensure respect for her rights there in line with 
the requirements of the Convention.”111

Conclusion
Th is article has explained that, while technically permit-
ted at international law, schemes by which states attempt to 
transfer responsibility over refugees are subject to stringent 
limitations which must be respected if transfers are to be ef-
fected lawfully. As has been displayed, these constraints are 
not insignifi cant—a point also conceded by the judiciary. 
In the Adan case, counsel for the Secretary of State argued 
that the House of Lords should not require the UK to ensure 
that each EU state complies with the one “true autonomous 
meaning” of the Refugee Convention because

[f]or the Secretary of State to be required to assess the details 
of the judgments of the appellate courts of other EU States, and 
form a judgment on whether they are consistent with the 1951 
Convention, with that judgment subject to reassessment by the 
courts of this country by way of judicial review, would impose a 
complex and time consuming task that is inconsistent with, and 
would substantially frustrate, the objective of the 1996 Act to 
implement the principles in the Dublin Convention and speed-
ily return asylum seekers to other EU States for the merits of 
their claims to be considered.112

Lord Steyn dismissed this, concluding that the obligation 
to monitor compliance of other states with the Refugee 

Convention was manageable and that the “the sky will not 
fall in” as a result of this requirement. Further, in Yogathas, 
concerns about effi  ciency could not be said to obviate the 
need for rigorous scrutiny of the legality of a transfer. Th is 
does give rise to the question whether the safe third coun-
try/protection elsewhere concept is able, in conformity with 
international law, to achieve many of its aims. Th at is, if states 
must essentially engage in a form of refugee status determin-
ation prior to transferring an applicant, it does tend to call 
into question whether such schemes are capable of fulfi lling 
their aims.

Indeed, research undertaken by ECRE led to the con-
clusion that “at best, the Dublin regulation adds a lengthy, 
cumbersome procedure to the beginning of the asylum pro-
cess.”113 Th e European Parliament has recently noted that 
the “low level of eff ected transfers” is an indicator of the 
“defi ciencies of the Dublin system.”114 Indeed the European 
Parliament has called for urgent reform of the system, noting 
that in the absence of “a genuine common European asylum 
system” the Dublin system “will continue to be unfair both to 
asylum seekers and Member States.”115

Th is would tend to suggest that safe third country schemes 
are unworkable and undermine refugee protection, and that 
developed countries should dedicate their considerable re-
sources to fashioning solutions to the refugee crisis by de-
veloping policies truly concerned to address the human 
rights and needs of refugees.
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Canada’s Refugee Status Determination 
System and the International 

Norm of Independence
Gerald P. Heckman

Abstract
Refugee protection decisions engage migrants’ fundamental 
life, liberty, and security of the person interests. As a result, 
refugee protection claimants enjoy institutional and pro-
cedural rights under conventional international law. Th ese 
include the right to a fair adjudication of their protection 
claims by an independent tribunal. To be independent, a 
tribunal must meet the formal guarantees of security of 
tenure, fi nancial security, and administrative independ-
ence and must actually be independent, in appearance and 
practice, from the executive and legislature, particularly in 
the appointments process. Refugee protection decisions must 
be made by fi rst instance adjudicative bodies that either 
fully comply with the requirements of tribunal independ-
ence or whose decisions are subject to subsequent review by 
a tribunal that meets these requirements and has suffi  cient 
jurisdiction over the merits of the dispute. Th e Canadian 
refugee protection system fails, in certain respects, to meet 
international standards of independence. Th e Canadian 
Immigration and Refugee Board’s Refugee Protection 
Division enjoys statutory, objective badges of independ-
ence and appears to operate independently of the executive. 
However, the independence of Canadian offi  cials engaged 
in eligibility determinations and in pre-removal risk assess-
ments is very much in question because they have a closer 
relationship to executive law enforcement functions.

Résumé
Les décisions sur la protection des réfugiés ont un impact sur 
les intérêts fondamentaux des migrants ayant trait à leur vie, 
leur liberté et la sécurité de leur personne. Par conséquent, 
les demandeurs du statut de réfugié bénéfi cient de droits de 
nature institutionnelle ainsi que de droits procéduraux en 
droit international classique. Cela comprend le droit à une 

décision impartiale sur leurs demandes de protection par 
un tribunal indépendant. Pour être indépendant, un tribu-
nal doit satisfaire aux garanties formelles d’inamovibilité, 
de sécurité fi nancière et d’indépendance administrative, et 
doit eff ectivement être indépendant aussi bien en apparence 
que dans la pratique, des organes exécutifs et législatifs, tout 
particulièrement en ce qu’il s’agit du processus pour les no-
minations. Les décisions sur la protection des réfugiés doi-
vent être rendues par des organismes d’arbitrage de première 
instance qui soit, satisfaient pleinement aux conditions d’in-
dépendance de tribunal, ou dont les décisions sont sujettes 
à la révision ultérieure par un tribunal qui satisfait à ces 
conditions et qui possède suffi  samment de juridiction sur le 
fond du diff érend. Le système canadien de protection des 
réfugiés ne satisfait pas, à certains égards, aux normes in-
ternationales en matière d’indépendance. La Section de la 
protection des réfugiés de la Commission de l’immigration 
et du statut de réfugié du Canada jouit de symboles objectifs 
d’indépendance statutaire et semble opérer indépendam-
ment de l’organe exécutif. Cependant des doutes graves pla-
nent sur l’indépendance des fonctionnaires canadiens qui 
s’occupent de détermination de la recevabilité et d’examen 
des risques avant renvoi, car ils ont un lien plus rapproché 
avec des fonctions exécutives d’application des lois.

Introduction
In 1985, the Supreme Court of Canada determined that 
Canada’s refugee determination system violated the constitu-
tional right of refugee protection claimants to security of the 
person because refugee protection claims could be denied 
without giving claimants an in-person hearing or disclosure 
of crucial country conditions information relied upon by the 
decision makers.1 Th e Singh decision was a watershed mo-
ment in the development of Canada’s refugee determination 
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system. Th e Canadian government’s response was to cre-
ate an independent agency—the Immigration and Refugee 
Board (IRB)—to hear, in person and at fi rst instance, the 
claims of all eligible refugee protection claimants. Th ough a 
signifi cant measure of refugee protection responsibility has 
been entrusted to public servants in Canada’s Department of 
Citizenship and Immigration (CIC) under the current im-
migration and refugee protection law, the Refugee Protection 
Division (RPD) of the IRB remains a central, defi ning, and 
distinctive feature of Canada’s refugee status determination 
system.

Th ere is some evidence that the Canadian government 
may be rethinking the role of, or need for, an independent 
fi rst instance refugee protection tribunal. In 2003, under the 
previous Liberal administration, then Immigration Minister 
Denis Coderre publicly proposed removing initial decision-
making authority over refugee claims from the IRB and 
conferring it on CIC offi  cials.2 More recently, the minority 
Conservative government’s failure to replace, in a timely 
manner, IRB members whose appointments had expired led 
to a 33 per cent vacancy rate on the Board and a soaring back-
log of refugee claims. Opposition Members of Parliament 
charged that the government was seeking to manufacture a 
crisis in Canada’s refugee determination system in order to 
scrap the IRB and replace it with a less generous system of 
protection.3

I argue that no changes to the current refugee determina-
tion system that would diminish the role of independent agen-
cies in favour of the increased involvement of government 
offi  cials should be adopted without assessing and ensuring 
their conformity with international norms of independence. 
Th ere are three parts to this article. In the fi rst, I describe the 
scope and content of the right at international law to a fair 
hearing before an independent tribunal, as defi ned in article 
14 of the International Covenant on Civil and Political Rights 
(ICCPR)4 and article 6 of the European Convention for the 
Protection of Human Rights and Fundamental Freedoms 
(ECHR).5 In the second part, I briefl y describe the decision-
making structure of Canada’s refugee determination system, 
and in the fi nal part, I assess the extent to which this system 
diverges from international norms of tribunal independ-
ence. I conclude that Canada’s refugee determination system 
in its current form does not guarantee all refugee protection 
claimants that to which they are entitled under international 
law: a hearing before an independent tribunal with suffi  cient 
jurisdiction over the merits of their claims.

Th e Guarantee of Independence in Conventional 
International Law
International human rights law entitles each individual to 
a fair and public hearing by an independent and impar-

tial tribunal in the determination of his or her rights and 
obligations. Th is right is expressly guaranteed in several 
international declarations and conventions, including the 
Universal Declaration of Human Rights,6 the ICCPR, the 
ECHR, and the American Convention on Human Rights.7 It 
has been observed, based on a wide-ranging review of state 
constitutions, legislation, and supporting state practice re-
garding judicial independence, that “the general practice of 
providing independent and impartial justice is accepted by 
states as a matter of law” and is thus a customary norm of 
international law.8 Th is part focuses on how the scope and 
content of the norm of tribunal independence are defi ned 
under article 14(1) ICCPR and article 6(1) ECHR.

Ratifi ed by Canada and in force since 1976, the ICCPR’s 
provisions are binding on Canada under international law, 
which means that at the very least, Canadian courts should, 
where possible, interpret Canadian law in a manner that 
comports with Canada’s obligations under the Covenant.9 
Moreover, Canada has claimed in its regular reports to the 
UN Human Rights Committee to have implemented the 
terms of the Covenant by, among other measures, enacting 
the Charter of Rights and Freedoms.10 Th e Human Rights 
Committee, established under the Covenant, monitors the 
implementation of the Covenant by reviewing the periodic 
reports of states parties and issues commentaries on the 
meaning and scope of the Covenant’s provisions. Canada has 
recognized the jurisdiction of the Committee to receive and 
consider communications from individuals alleging a breach 
by Canada of their rights under the Covenant.11 I pay close 
attention to the Committee’s pronouncements on the scope 
and content of the norm of tribunal independence expressed 
in article 14, and also consider the jurisprudence of the 
European Court regarding the norm of tribunal independ-
ence expressed in article 6 ECHR, a provision broadly analo-
gous to article 14 ICCPR, which off ers insight into the nature 
and extent of Canada’s international obligations.

Scope of the Right to an Independent Tribunal
Does article 14(1) guarantee the right to a hearing before an 
independent tribunal in the context of refugee status deter-
mination? In 2007, the Human Rights Committee expressed 
the view that “proceedings relating to an alien’s expulsion” do 
not fall within article 14(1),12 a decision consistent with the 
case law of the European Court of Human Rights in respect of 
article 6(1).13 I claim that these decisions by the Committee 
and the European Court should not extend to refugee status 
determinations because they are inconsistent with the pur-
pose and draft ing history of articles 14(1) ICCPR and 6(1) 
ECHR and with the general framework governing the appli-
cation of these provisions to adjudications in the public law 
realm.
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Th e right to an independent tribunal in public law adjudi-
cations

Article 14(1) of the ICCPR
Article 14(1) ICCPR provides that:

All persons shall be equal before the courts and tribunals. In 
the determination of any criminal charge against him, or of his 
rights and obligations in a suit at law, everyone shall be entitled 
to a fair and public hearing by a competent, independent and 
impartial tribunal established by law.

Th e right of persons to “a fair and public hearing by a com-
petent, independent and impartial tribunal established by 
law” applies only to the determination of a criminal charge 
and to the determination of a person’s “rights and obligations 
in a suit at law”. Th e travaux préparatoires to the Covenant 
and the Committee’s views and comments indicate that 
some proceedings of an administrative nature are captured 
by article 14(1) and subject to its requirements of fairness, 
independence, and impartiality.14

Th e travaux préparatoires reveal a debate among draft ing 
committee delegates about whether the right to a fair hear-
ing before an independent tribunal in non-criminal matters 
should be restricted to proceedings that determined “civil” or 
“private” rights and obligations or extended to proceedings 
between individuals and the state, including administrative 
matters.15 Th e compromise accepted by the committee was 
to remove the adjective “civil” but qualify the term “rights 
and obligations” with the phrase “in a suit at law,” a formu-
lation intended to emphasize that “appealing to a tribunal 
was an act of a judicial nature.”16 Th e consensus among the 
draft ers was to extend article 14(1) protections to disputes 
between individuals and the state.17 However, the term “in 
a suit at law” was intended to remove some matters from the 
scope of article 14(1), like “administrative proceedings in the 
fi rst instance as to subject matters unrelated to human-rights 
concerns, such as taxation.”18

Th e Human Rights Committee appeared to confi rm that 
article 14(1) applies to administrative proceedings in Y.L. v. 
Canada.19 Th e author of the communication, a soldier dis-
charged from the armed forces, unsuccessfully applied to the 
Canadian Pension Commission for a disability pension. He 
appealed to the Pension Review Board, which confi rmed the 
Commission’s rulings. He claimed that he had been denied a 
fair and public hearing in violation of article 14(1). Canada 
replied that the communication was inadmissible because 
Pension Review Board proceedings were not a “suit at law”: 
the relationship between the author, a member of the armed 
forces, and the state was a matter of public law, and did not 
concern “civil rights and obligations,” an expression taken 

from the French-language version of article 14(1), which re-
fers to “contestations sur ses droits et obligations de caractère 
civil.” Th e Human Rights Committee held that:

… the concept of a “suit at law” or its equivalent in the other lan-
guage texts is based on the nature of the right in question rather 
than on the status of one of the parties (governmental, para-
statal or autonomous statutory entities), or else on the particular 
forum in which individual legal systems may provide that the 
right in question is to be adjudicated upon, especially in com-
mon law systems where there is no inherent diff erence between 
public law and private law and where the courts normally exer-
cise control over the proceedings either at fi rst instance or on 
appeal specifi cally provided by statute or else by way of judicial 
review. In this regard, each communication must be examined 
in light of its particular features.20

In relation to the author’s pension claim, the Committee 
noted that it was clear “that the Canadian legal system sub-
jects the proceedings in [the various administrative bod-
ies before which the author pursued his claim] to judicial 
supervision and control, because the Federal Court Act does 
provide the possibility of judicial review in unsuccessful 
claims of this nature.”21 Th e fi rst instance hearing before the 
Pension Review Board, coupled with the availability of judi-
cial review of the Board’s decision, appeared to comply with 
article 14(1).22

Although the Committee did not expressly state that the 
pension proceeding was a suit at law, this can be implied from 
its views,23 and many academic commentators have conclud-
ed that the Committee recognized that the Pension Board 
proceedings concerned the determination of rights and obli-
gations in a suit at law.24 Th e Committee has since held that 
article 14(1) applies to proceedings involving governments 
as parties, including wrongful dismissal proceedings brought 
by civil servants against their state employers25 and to child 
protection proceedings under child welfare legislation.26 In 
contrast, the selection and appointment of judges by Cyprus’s 
Supreme Council of Judicature did not determine rights and 
obligations in a suit at law because they concerned the denial 
of an application for employment in the judiciary by a body 
exercising a “non-judicial” task.27

Like the travaux préparatoires, which suggest that the 
phrase “suit at law” was added to emphasize that proceedings 
subject to article 14(1) would be of a “judicial” nature, the 
Committee’s allusion to “non-judicial” and “judicial” tasks is 
reminiscent of the eff orts of Canadian courts to determine the 
threshold for the application of the common law duty of pro-
cedural fairness, and in particular their distinction between 
administrative decisions and judicial decisions.28 Drawing 
on this analogy, the Committee’s focus on whether the im-
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pugned decision is of a judicial nature can be reconciled with 
its decision in Y.L., where the Committee was essentially pre-
occupied with the following question: was the author’s claim 
the kind of claim over which courts would normally exercise 
control and supervision to ensure it was decided fairly? In 
Kazantzis, it found that the author’s application for a judicial 
appointment did not entail decision making of a “judicial” 
nature. Courts would not normally recognize that the author 
was owed a duty of fairness for the determination of this kind 
of claim, and would not enforce such a duty. Th erefore, under 
the Y.L. test, claims of this nature were not within the scope 
of article 14(1). Under this approach, to ask whether article 
14(1) applies to the determination of an individual’s claim 
is to ask whether a duty of fairness is owed to the claimant. 
Under the Y.L. test, as at common law, the answer to that 
question depends on the nature of the claim.29 If the deter-
minations required to reach a decision on the author’s claim 
are closer to judicial than legislative decision making and if 
that decision signifi cantly impacts the author’s life, the claim 
is of a kind normally subject to judicial supervision and con-
trol to ensure its fair determination; the Y.L. test is satisfi ed 
and article 14(1) applies. If this reasoning is correct, there 
should be no doubt that article 14 applies to refugee status 
determinations and refugee protection decisions which have 
long attracted the application of the duty of procedural fair-
ness. Before examining this question in greater detail, it is 
instructive to review the rules governing the application of 
article 6(1) ECHR to public law proceedings.

Article 6(1) of the ECHR
Article 6(1) states:

In the determination of his civil rights and obligations or of any 
criminal charge against him, everyone is entitled to a fair and 
public hearing within a reasonable time by an independent and 
impartial tribunal established by law.

Th e extent to which article 6(1) applies to public law disputes 
is also a contentious question. Th e European Court has ap-
plied article 6(1) outside the criminal context where the im-
pugned proceedings involve a dispute (“contestation”) over a 
“right,” the impugned proceedings lead to a “determination” 
of the right, and the right is of a “civil” nature.

Th e Court must fi rst decide whether there is a dispute over 
a “right” which can be said on arguable grounds to be recog-
nized under domestic law. Th e concepts of “right” and “obli-
gation” have an autonomous meaning under the European 
Convention and the European Court is not bound by a state’s 
determination of whether the national legal system classifi es 
an interest or privilege as a “right.”30 An entitlement or right 
expressly provided for by statute is clearly “recognized under 

domestic law”. A right may also be found to exist in the face 
of a broad statutory discretion to confer a benefi t or issue a 
license, even where the applicant cannot claim entitlement to 
a specifi c outcome.31 Th e Court has held that the “contesta-
tion” must be of a genuine and serious nature; may relate to 
the actual existence of a right, to its scope, or to the manner 
in which the right may be exercised; and may concern ques-
tions of both fact and law.32 Th e impugned proceedings must 
lead to a “determination” of the civil right or obligation: they 
must be “decisive for,” “aff ect,” or “relate to” the determina-
tion or exercise of a “civil” right.33 Finally, the entitlement to 
a hearing by an independent tribunal is guaranteed in cases 
involving the determination of individuals’ “civil rights and 
obligations.” A major point of contention has been whether 
“civil” should be equated with “private,” and article 6(1) re-
stricted to proceedings meant to determine individual prop-
erty rights or rights arising in tort or contract law. As de-
scribed previously, there are strong arguments, based on the 
draft ing history of articles 14(1) ICCPR and 6(1) ECHR, that 
this was not the intention of the draft ers of either provision,34 
and that “civil” rights covers the determination of all legal 
rights outside the sphere of criminal law.35 Th e European 
Court recognizes that the concept of “civil right or obliga-
tion” has its own meaning in European Convention law, that 
it does not exclude disputes between individuals and the 
state acting in its sovereign capacity, and that the character 
of the legislation which governs the matter to be determined 
and the nature of the authority which has jurisdiction in the 
matter (ordinary court or administrative body) are of little 
consequence in determining whether a right or obligation is 
civil in character.36

Applying these principles on a case by case basis, the 
European Court has extended the scope of article 6(1) be-
yond disputes concerning private rights to proceedings with 
a strong “public” fl avour. Th e Court identifi ed a dispute in-
volving the determination of “civil rights” and thus governed 
by article 6(1) in each of the following cases: the withdrawal 
of a liquor permit (despite Sweden’s claim that regulating 
alcohol distribution and consumption was part of its social 
policy and fell within an essential fi eld of public law);37 the 
decisions of professional disciplinary tribunals to restrict or 
eliminate individuals’ right to exercise professions;38 dis-
putes regarding individuals’ entitlement to health insurance 
under social security legislation;39 and an individual’s claim 
of entitlement to welfare allowances.40

Th e right to an independent tribunal in the refugee status 
determination and protection context
Having reviewed the general framework for determining 
the applicability of articles 14(1) ICCPR and 6(1) ECHR, 
particularly in the public law context, I now turn to the ap-
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plication of these provisions in the migration context, and 
specifi cally to refugee status determinations. As noted ear-
lier, the Committee’s Y.L. decision essentially held that article 
14(1) applies to claims of a kind normally subject to judicial 
supervision and control. Refugee status determinations and 
refugee protection proceedings involve the application of 
legal criteria to a factual matrix particular to each individual 
claimant. Such determinations are specifi c and judicial in na-
ture and have a signifi cant impact on fundamental individual 
interests. Th e claims involved in such proceedings are thus 
clearly of a kind normally subject to judicial supervision and 
control and should on this basis attract article 14(1) guaran-
tees.

It also seems clear that under the European Court’s rela-
tively broad interpretation of article 6(1), the provision should 
apply to refugee status determination proceedings since they 
are determinative of refugee claimants’ civil rights. An indi-
vidual is a refugee as soon as she meets the criteria set out 
in the Refugee Convention.41 In practice, however, she may 
only exercise the rights and enjoy the benefi ts that attach to 
refugee status, described in the Refugee Convention, if her 
surrogate state recognizes her status, usually aft er a refugee 
status determination proceeding.42 In particular, Chapter II 
requires refugees’ “surrogate state” to recognize, among other 
rights, property and commercial rights and family law rights 
long recognized by the European Court as falling within the 
category of “civil law” rights for purposes of the application 
of article 6(1).43 Similarly, the guarantees set out in Chapter 
III regarding the rights of refugees to engage in wage-earning 
employment and, in particular, to practice a profession have 
also been accepted by the European Court as rights of a “civil 
law” nature.44 Chapter IV provides that the surrogate state 
must accord to refugees lawfully staying in its territory the 
same treatment as it accords its own nationals in respect of 
public relief and assistance45 and social security.46 Claims 
to such benefi ts have also been recognized by the European 
Court as falling within the scope of article 6(1). Since refu-
gees may exercise these rights or enjoy these benefi ts—many 
of which have “a civil law character”—only if the surrogate 
state recognizes their status, refugee status determination 
proceedings certainly “aff ect” or “are related to” and arguably 
are “directly decisive” for the question whether a civil law 
right can be exercised.47 Under the interpretive framework 
followed by the European Court in contexts other than mi-
gration, they fall squarely within the scope of article 6(1).

Nevertheless, in Maaouia v. France, where a Tunisian im-
migrant who was ordered deported aft er committing serious 
criminal off ences challenged the fairness of France’s depor-
tation procedures, the European Court held that decisions 
regarding the “entry, stay and deportation of aliens” do not 
concern the determination of their civil rights or obligations 

under article 6(1).48 Proceedings for the rescission of exclu-
sion orders did not concern the determination of aliens’ civil 
rights, even though exclusion orders signifi cantly aff ected 
their private and family life and prospects of employment.49 
Th e Court based its decision primarily on the Council of 
Europe’s adoption, twenty-four years aft er the ratifi cation 
of the European Convention, of a separate protocol provid-
ing minimal procedural administrative safeguards to aliens 
in expulsion proceedings. A majority of the Court accepted 
that the State Parties to the Convention had not intended im-
migration proceedings to be covered by article 6(1), and rea-
soned that the protocol was adopted precisely to fi ll the gap 
resulting from the lack of article 6(1) guarantees.50 Th ough 
Maaouia did not involve a challenge to refugee status deter-
mination proceedings and the Court did not pronounce it-
self on the application of article 6(1) to such proceedings, it 
has since asserted that Maaouia stands for the proposition 
that article 6(1) does not apply to “matters of asylum.”51

Dissenting in Maaouia, Judges Loucaides and Traja round-
ly criticized the majority judgment. First, they rejected its in-
terpretation of the concept of “civil rights” as unduly narrow 
and at odds with a purposive interpretation of treaties and the 
draft ing history of article 6(1).52 “Civil right” should be read 
to include all legal rights that were not of a criminal nature,53 
because this interpretation enhanced individual rights in line 
with the object of the European Convention.54 Further, it 
was inconceivable that a convention intended to implement 
the rule of law could provide for the fair administration of 
justice in respect of rights between individuals but fail to do 
so in respect of rights and obligations “vis-à-vis the admin-
istration where an independent judicial control is especially 
required for the protection of individuals against the power-
ful authorities of the State.”55 Second, the dissent questioned 
the majority’s reliance on the protocol, arguing that while its 
procedural protections for the expulsion of aliens were in-
tended to govern proceedings before competent administra-
tive authorities, they did not purport to restrict any judicial 
guarantees that aliens enjoyed under article 6(1), but instead 
supplemented these guarantees.56 Th e Council of Europe’s 
decision to require states to put in place an administrative 
authority governed by minimal procedural guarantees could 
not be taken, without express language, to restrict aliens’ 
right to a fair hearing under article 6(1). A protocol entered 
into long aft er the ratifi cation of the European Convention 
and meant to form part of the Convention could not qualify 
or abolish the human rights previously safeguarded in the 
main body of the Convention.57

Th e Maaouia dissent advances powerful reasons against 
excluding migration proceedings from the scope of article 
6(1) based on a narrow interpretation of the term “civil 
rights.” Refugee status determination proceedings, more-
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over, appear to fall within the scope of article 6(1) as defi ned 
by the European Court in contexts other than migration. 
Th e broad interpretation urged by the dissenting judges is 
even more compelling in the context of article 14(1) ICCPR, 
whose draft ers expressly dropped the adjective “civil” from 
the English-language version to include public law proceed-
ings within its scope,58 and is consistent with other regional 
human rights instruments which do not distinguish between 
“civil” and “public” law rights.59 Th e result in Maaouia is driv-
en less by the text of article 6(1) and the Court’s article 6(1) 
jurisprudence than by the implied eff ect of a specifi c proto-
col. And yet, the Human Rights Committee appears to have 
followed the European Court’s lead. In P.K. v. Canada,60 P.K. 
was denied refugee status by the IRB on grounds of credibil-
ity and denied leave to apply for judicial review of this deci-
sion by the Federal Court, and she unsuccessfully applied for 
a pre-removal risk assessment and for permanent residence 
on humanitarian and compassionate grounds. Following her 
removal to Pakistan, she claimed a violation of article 14(1) 
because the risk assessments preceding her deportation were 
neither fair nor independent. Canada argued that P.K.’s claim 
was inadmissible because article 14(1) did not apply. Refugee 
determination proceedings were “public law” proceed-
ings, not a criminal charge or suit at law, and their fairness 
was guaranteed by article 13 ICCPR.61 Canada argued that 
articles 6(1) ECHR and 14(1) ICCPR were “equivalent,” that 
the European Court’s case law was “persuasive” and that the 
Committee should follow Maaouia.62 Th e Committee held 
that:

[T]he concept of a “suit at law” under article [14(1)] … is based 
on the nature of the right in question rather than on the status 
of one of the parties. In the present case, the proceedings relate 
to the author’s right to receive protection in the State party’s ter-
ritory. Th e Committee considers that proceedings relating to an 
alien’s expulsion, the guarantees in regard to which are governed 
by article 13 of the Covenant, do not also fall within the ambit 
of a determination of “rights and obligations in a suit at law”, 
within the meaning of article [14(1)]. It concludes that the de-
portation proceedings of the author do not fall within the scope 
of article [14(1)], and are inadmissible … 63

Th e Committee appears to have accepted that, by analogy 
to the role of the protocol in Maaouia, article 13 ICCPR is 
a complete code governing migration proceedings and, as 
such, excludes the application of the more general article 
14(1). Th is is not a plausible interpretation of article 14, for 
several reasons. First, article 13 applies only to decisions pur-
suant to which non-citizens lawfully present in a State Party 
are expelled.64 It does not apply to proceedings, like refugee 
determination proceedings, that do not of themselves lead 

to expulsion,65 but that are a necessary precondition to the 
exercise of non-citizens’ civil rights, as demonstrated above. 
A second reason to doubt that article 13 precludes the ap-
plication of article 14(1) to refugee protection proceedings 
is that article 13 applies to all non-citizens facing expulsion 
proceedings, including individuals present on a state’s ter-
ritory who have simply overstayed their visitor’s or student 
visa, and for whom expulsion may engage no signifi cant life, 
liberty, and security of the person interests. An interpretation 
of the Covenant that entitles refugee protection claimants, 
whose claims of well-founded fear of persecution in their 
home countries engage such interests, to procedural and in-
stitutional rights no higher than those enjoyed by overstayers 
must be rejected. Construing article 13 to preclude the appli-
cation of article 14(1) to refugee determination or expulsion 
proceedings is contrary to a purposive interpretation of these 
fundamental human rights. It is preferable to interpret article 
13 as requiring that the authority competent to order a non-
citizen’s expulsion at least off er that individual a procedurally 
fair administrative reconsideration of its expulsion decision. 
Th is requirement should not be taken, without express lan-
guage, to remove the state’s obligation to also provide for a 
fair hearing before an independent tribunal, either through a 
subsequent hearing before an administrative body or through 
judicial review.66 Maaouia and P.K. lack any reasoning that 
could justify exempting refugee status determinations from 
the general frameworks developed by the European Court 
and the Committee to determine the applicability of articles 
6(1) ECHR and 14(1) ICCPR. Protection claims, as well as 
claims regarding juridical status, the right to practice a pro-
fession, and the entitlement to social benefi ts which may 
fl ow from the recognition of refugee status in refugee status 
determination proceedings, are of a kind over which courts 
would normally exercise control and supervision to ensure 
they were decided fairly. Th ey should be governed by article 
14(1) ICCPR.

Content of the Right to an Independent Tribunal
Th e ICCPR
Article 14 ICCPR requires that determinations of rights and 
obligations in a suit at law be made by a competent, independ-
ent and impartial tribunal established by law. Administrative 
authorities, as well as national civil courts, are considered 
“tribunals” under article 14(1).67 In determining whether a 
tribunal is independent, the Committee considers “the man-
ner in which judges are appointed, the qualifi cations for ap-
pointment, and the duration of their terms of offi  ce; the con-
ditions governing their promotion, transfer and cessation of 
their functions; and the actual independence of the judiciary 
from the executive branch and the legislature.”68 Th ese cri-
teria were inspired by a United Nations initiative to defi ne 
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the minimum standards fl owing from the right to an in-
dependent tribunal guaranteed in the UDHR and ICCPR.69 
Th e United Nations’ “principal instrument” for defi ning ju-
dicial independence is a document titled “Basic Principles 
on the Independence of the Judiciary,”70 endorsed by the 
UN General Assembly.71 In parallel, the UN Commission 
on Human Rights’ Sub-Commission on Prevention of 
Discrimination and Protection of Minorities appointed a 
special rapporteur, Dr. L. M. Singhvi, to conduct an exhaust-
ive study of state constitutions, legislation, and supporting 
state practice and produce a report on the independence and 
impartiality of the judiciary. In his seminal fi nal report and 
a follow-up report, Dr. Singhvi developed a Draft  Universal 
Declaration on the Independence of Justice.72 Th e Basic 
Principles and the Singhvi Declaration include the traditional 
guarantees of security of tenure, fi nancial security, and ad-
ministrative control recognized in Canadian jurisprudence 
on independence.73 In addition, both documents require 
that judges be appointed and promoted based on their in-
tegrity, training, and qualifi cations rather than improper 
motives.74 Dr. Singhvi notes that in relation to the principle 
of independence, the doctrine of separation of powers pos-
tulates, among other things, “the insulation of the judiciary 
in respect of appointment, promotion, posting, transfer, re-
moval, emoluments and other conditions of work and service 
from external and extraneous infl uence of legislative and the 
executive.”75

Th ough developed primarily in relation to the independ-
ence of the judiciary, these guarantees are relevant to the in-
dependence of administrative decision makers.76 Th e princi-
ple of independence applies to both judges and “others, who, 
without being judges in the formal sense, perform judicial 
roles and functions.”77 However, in its application to “admin-
istrators and policymakers” with adjudicative functions, the 
principle of independence “cannot be secured in the same 
way as in the case of judges and tribunals whose functions 
are primarily judicial and who belong by their appointment 
to the machinery of justice”:

Th e terms and tenures of those who are not a part of the judi-
ciary are necessarily diff erent; so are their background and ap-
pointment procedures. Safeguards applicable to members of the 
judiciary cannot, therefore, be made applicable to them. Th ey 
may nevertheless be called upon to discharge duties of a judi-
cial and quasi-judicial nature in an impartial and independent 
manner. ( … ) With regard to those who also perform judicial 
or quasi-judicial roles but who are [not] strictly a part of the 
judiciary, judicial standards and other safeguards apply as far as 
possible.78

In sum, the safeguards dictated by the principle of independ-
ence apply to the fullest extent to regular courts and to tri-
bunals exercising primarily judicial functions. In the case of 
administrators and policy makers who also have an adjudi-
cative function, they apply by analogy with suitable modi-
fi cations and “judicial” safeguards apply only as far as pos-
sible. Th e principle of independence remains relevant along 
the entire decision-making spectrum but requires stronger 
safeguards for decision makers whose functions more closely 
resemble those of courts.

Th e Committee has had occasion to elaborate on the re-
quirements of the article 14(1) guarantee of independence 
in its concluding remarks on the periodic reports of various 
state parties to the Covenant and in its views on individual 
communications. However, its interventions have largely 
been limited to cases of egregious interference by the execu-
tive with the appointment and tenure of judges,79 and article 
14(1) has seldom been applied in the context of administra-
tive decision making.

Th e ECHR
Article 6(1) ECHR guarantees individuals whose civil rights 
are to be determined a right of access to proceedings be-
fore tribunals, including administrative tribunals,80 whose 
organization and composition meet minimum standards 
of independence and impartiality. Independence requires 
that decision-making bodies be free to exercise their pow-
ers without interference from the state’s executive or legisla-
ture or from the parties to the dispute.81 While article 6 does 
not require states to comply with “theoretical constitutional 
concepts” regarding the separation of the judicial from the 
legislative or executive powers,82 these are increasingly rec-
ognized as an important foundation of the principle of in-
dependence.83

Th e principal guarantors of independence
In the seminal case of Campbell and Fell, the Court sought 
to determine whether a prison’s “Board of Visitors,” charged 
with supervising the administration of a prison and adjudi-
cating prisoners’ alleged violations of prison regulations, 
was independent. In determining whether a tribunal is in-
dependent, the Court held, three criteria were relevant: the 
manner of appointment of the tribunal’s members and their 
term of offi  ce, the existence of guarantees against outside 
pressure, and whether the tribunal presents an appearance 
of independence.

Th e manner of appointment of tribunal members and their 
term of offi  ce. Th e fact that tribunal members are appointed 
by the executive does not deprive them of independence. Th e 
executive can even provide tribunal members with guide-
lines regarding the performance of their functions without 
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imperiling their independence as long as it does not instruct 
them in their adjudicatory role.84 Th e Court has upheld 
the independence of specialized boards of expert civil ser-
vants who were statutorily and constitutionally required to 
discharge their duties independently and not be subject to 
instructions from the executive,85 and whose independence 
was strengthened by a fi ve-year term and virtual irremov-
ability guaranteed by law.86 In deciding whether decision 
makers’ terms of offi  ce are suffi  cient to guarantee independ-
ence, the Court has applied a fl exible, contextual standard.87

Th e existence of guarantees against outside pressure. Article 
6(1) guarantees the irremovability of judges during their term 
of offi  ce. In the absence of formal guarantees of independ-
ence, such as statutorily mandated security of tenure, the 
Court examines whether these guarantees are recognized 
in practice and whether others are present. It may regard a 
tribunal as independent provided its members are irremov-
able in practice.88 For example, the independence of a Court 
Martial was not compromised by the fact that its permanent 
president, appointed for a four-year term to serve on panels 
with an independent judge advocate and two serving offi  cers, 
did not enjoy formal security of tenure because permanent 
presidents enjoyed de facto security of tenure: they had never 
been removed from offi  ce, their position was the last of their 
careers, eliminating promotions concerns as a possible in-
fl uence, and they worked outside the chain of command.89 
Serving offi  cers, in contrast, were not independent. Th ese 
relatively junior offi  cers were appointed on an ad hoc basis for 
individual proceedings, had no legal training, and were not 
statutorily protected from external army infl uence while hear-
ing a case. Th ey were exposed to outside pressure that jeop-
ardized their independence. Th ey were members of the army, 
which was directed by the executive, and they were subject to 
military discipline and assessment reports that impacted their 
careers. Rules governing their selection, the requirement to 
swear an oath promising impartiality, the confi dentiality of 
deliberations, and the rule that junior members express their 
view on verdict and sentence fi rst were insuffi  cient guaran-
tees against outside pressure.90 However, the independence 
of junior members of a Court Martial could be assured with 
additional safeguards.91 One such safeguard was the provision 
of training material that explained Court Martial procedures 
and the role of each decision maker in the proceedings, and 
that instructed them of “the need to function independently 
of outside or inappropriate infl uence or instruction and of the 
importance of this being seen to be done,” providing “prac-
tical and precise indications of how this could be achieved 
or undermined in a particular situation.”92 Such instructions 
brought home to the members the “vital importance of in-
dependence” and provided a “signifi cant impediment to any 
inappropriate pressure being brought to bear.”93 Another im-

portant safeguard was that any opinion expressed or vote cast 
by offi  cers during court martial proceedings remained confi -
dential, preventing superiors from subjecting their perform-
ance to assessment reports.94

Whether the tribunal presents an appearance of independ-
ence. Th is third criterion operates in cases where the deci-
sion makers meet the traditional guarantees of independ-
ence but perform overlapping adjudicative and prosecutorial 
functions or, on a case-specifi c basis, are subject to executive 
interference. For example, a penitentiary’s Board of Visitors 
could still be viewed as independent despite its dual role in 
supervising prison administration and adjudicating inmates’ 
violations of prison rules, which placed it in frequent contact 
with prison offi  cials and inmates.95 In contrast, a minister’s 
rarely used power to revoke a planning inspector’s authority 
to decide an appeal deprived the inspector of the requisite 
appearance of independence.96

Judicial review and independence
Article 6(1) ECHR does not guarantee parties the opportun-
ity to directly submit disputes over civil rights to independent 
tribunals. For reasons of fl exibility and effi  ciency, a decision-
making process may employ, at fi rst instance, decision mak-
ers that do not satisfy the article 6(1) requirements in every 
respect.97 It will comply with article 6(1) as long as a tribunal 
meeting these requirements eventually reviews the dispute.98 
Th is “composite approach”99 was fi rst adopted in Albert and 
Le Compte, which involved a professional discipline tribu-
nal’s decision to suspend the applicant doctors from medical 
practice:

… [T]he Convention calls at least for one of the two following 
systems: either the jurisdictional organs themselves comply with 
the requirements of Article 6(1), or they do not so comply but 
are subject to subsequent control by a judicial body that has full 
jurisdiction and does provide the guarantees of Article 6(1).100

But what did “full jurisdiction” mean? Where professional 
discipline adjudications involved two decision-making bod-
ies, one of which made fi nal and binding fi ndings of fact and 
the other fi nal and binding fi ndings of law, the Court held 
that each body was required to meet the requirements of 
article 6(1).101 In a series of cases from the United Kingdom, 
the European Court determined that judicial review of local 
authorities’ child access orders did not comply with article 
6(1).102 Each case was brought by natural parents contesting 
the decision of a local authority to restrict their access to a 
child in the authority’s care as an infringement of their right 
to private and family life under article 8 ECHR. Th e Court 
observed that the composite approach required that parents 
“have the local authority’s decision reviewed by a tribunal 
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having jurisdiction to examine the merits of the matter.”103 
Judicial review before the English courts was insuffi  cient be-
cause it was “concerned with reviewing not the merits of the 
decision in question but rather the decision making process 
itself.”104

In some decision-making contexts, the European Court 
has relaxed the requirements of its composite approach to 
the guarantee of tribunal independence.105 Courts reviewing 
a fi rst-instance decision that does not comply with article 
6(1), perhaps because the decision maker is not independ-
ent, no longer need “full” jurisdiction over the claim; they 
just need “enough” jurisdiction to deal with the grounds of 
review point by point. In Bryan v. U.K., the European Court 
held that whether a reviewing court has “enough” jurisdic-
tion depends on the manner in which the fi rst-instance deci-
sion was arrived at, the content of the dispute including the 
grounds of review and the subject matter of the decision.106 
Th e fi rst two factors are usually considered together. Th us, 
if the dispute is over a policy question, the initial decision 
could be made by a decision maker lacking independence as 
long as Wednesbury-like review is available.107 If the dispute 
concerns fi ndings of fact, such limited judicial review is suf-
fi cient only if the initial decision is taken in a quasi-judicial 
process (i.e., a hearing) by a decision maker bearing some of 
the badges of independence.108 Th e third factor, the subject 
matter of the decision under review, is crucial. Proceedings 
that involve fundamental rights or interests demand more 
safeguards at fi rst instance and more intensive review. Th ese 
include child access proceedings, for which Wednesbury rea-
sonableness review was, according to the European Court, 
insuffi  cient to satisfy article 6(1). Th e House of Lords has held 
that article 6(1) requires the highest standards of independ-
ence for decisions touching on basic rights such as liberty 
rights engaged by the criminal process, “private” rights, and 
rights protected by the European Convention, including the 
right to a private and family life.109

In sum, conventional international law generally entitles 
individuals to have their rights and obligations adjudicated 
by an independent tribunal. Under the ECHR and ICCPR, 
the right to an independent tribunal is limited to the deter-
mination of “civil” rights and obligations or of rights and 
obligations “in a suit at law.” However, the Human Rights 
Committee, other UN bodies, and the European Court have 
interpreted the right to an independent tribunal purposively, 
and have recognized its application to decision making by 
administrative tribunals in public law contexts ranging from 
town planning and economic regulation to social assistance 
and human rights protection. While they have recognized 
the importance of formal guarantees of security of tenure, fi -
nancial security, and administrative independence to ensure 
tribunal independence, they also emphasize the need to en-

sure that tribunals are “actually” independent, in appearance 
and practice, from the executive branch and the legislature, 
particularly in the appointments process. States may design 
decision-making schemes involving adjudicative bodies that 
do not fully comply with the requirements of tribunal in-
dependence, so long as their decisions are subject to subse-
quent review by a tribunal that meets these requirements and 
has suffi  cient jurisdiction over the merits of the dispute. It is 
diffi  cult to pinpoint precisely what degree of jurisdiction over 
the merits is “suffi  cient” for judicial review of administrative 
decision making to satisfy the international norm of tribunal 
independence since, as demonstrated by the foregoing review 
of the European Court’s jurisprudence, the meaning of these 
concepts is continuously evolving. However, disputes involv-
ing fundamental human rights adjudicated at fi rst instance 
by non-independent decision makers will require more in-
tense review by independent tribunals with jurisdiction over 
questions of fact and law. Before applying these principles to 
the design of Canada’s refugee status determination system, I 
briefl y describe this system in the following section.

Canada’s Refugee Protection System
Canada off ers protection to persons who meet the 
Convention refugee defi nition110 and to “persons in need of 
protection,” whose removal from Canada to their country of 
origin would subject them personally to a danger of torture, 
a risk to their life, or a risk of cruel and unusual treatment or 
punishment.111

Eligibility
A person arriving at a Canadian port of entry may make a 
refugee protection claim to an offi  cer employed by the Canada 
Border Services Agency (CBSA), an agency reporting to the 
Minister of Public Safety and Emergency Preparedness.112 
Persons already in Canada may make a claim to an immi-
gration offi  cer, a public servant designated by the Minister 
of Citizenship and Immigration (the Minister) to perform 
specifi c functions under the Act,113 including determining 
whether protection claimants are eligible to have their pro-
tection claim determined by the IRB’s Refugee Protection 
Division.114 A refugee claimant may be ineligible to have 
her protection claim determined by the RPD in several cir-
cumstances,115 including where she made a prior protection 
claim that was rejected by the IRB or determined to be in-
eligible or to have been withdrawn or abandoned, came dir-
ectly or indirectly to Canada from a designated “safe third 
country,” or was found inadmissible on grounds of security, 
violating human or international rights, serious criminality, 
or organized criminality. Claimants must provide the offi  cer 
with information needed to establish their identity, back-
ground, how they arrived in Canada, and why they are seek-

87

 Canada’s Refugee Status Determination System and the International Norm of Independence  

87

Refuge25-2.indd   87 5/25/10   5:51:40 PM



ing refugee protection,116 and must prove they are eligible.117 
Eligible claimants complete a Personal Information Form118 
designed to elicit the information required by the RPD to 
make a refugee determination decision.119 Ineligible claim-
ants are subject to removal from Canada but may apply to the 
Minister for protection under a pre-removal risk assessment 
(PRRA) process120 and, if successful, receive refugee protec-
tion or, at least, a temporary stay of their removal orders.121 
Th ey may also seek leave to apply for judicial review of their 
ineligibility decision in the Federal Court.

Claimants found to be ineligible because they came 
to Canada from a country designated as a safe country by 
the regulations do not receive a PRRA.122 On December 5, 
2002, Canada and the United States concluded a Safe Th ird 
Country Agreement123 providing for the return to the United 
States of persons seeking refugee protection and arriving in 
Canada from the United States unless they can establish that 
an exception to the Agreement applies.124 Refugee claimants 
are excepted from return if they can establish the presence in 
Canada of a relative with legal status,125 are unaccompanied 
minors,126 or present claims that Canadian authorities, in 
their discretion, decide to examine where they determine it 
is in the public interest to do so.127

In Canada, eligibility decisions under the Safe Th ird 
Country Agreement are carried out according to CIC guide-
lines by offi  cers employed by the CBSA. Claimants must satis-
fy authorities, on a balance of probabilities, of the existence 
of a family relationship with an appropriate anchor relative 
needed to qualify for an exemption.128 In most cases, claim-
ants found ineligible to make a refugee claim in Canada under 
the Agreement are removed the same day as they arrive at the 
port of entry.129 Claimants are entitled to an administrative 
review: the offi  cer who conducts the examination submits an 
inadmissibility report and eligibility recommendation to a 
diff erent offi  cer who reviews the information with the claim-
ant, gives the claimant a chance to respond and makes a fi nal 
decision on admissibility and eligibility.130

Th e Refugee Protection Division
Th e Refugee Protection Division of the IRB is the primary 
body responsible for refugee protection determination. Its 
full-time and part-time members,131 chosen by a seven-mem-
ber Selection Advisory Board chaired by the IRB Chair,132 
are appointed by the Governor-in-Council for a term not ex-
ceeding seven years and are eligible for reappointment.133 It 
has exclusive jurisdiction to hear and determine all questions 
of law and fact in refugee protection determination proceed-
ings.134 RPD hearings are held in the claimant’s presence, 
typically before a single member.135 Each panel is assisted by 
an IRB refugee protection offi  cer (RPO) who reviews fi les to 
identify issues, conducts research, holds interviews, presents 

evidence, calls and questions witnesses, makes representa-
tions, and generally ensures a full and proper examination of 
a claim.136 RPOs and RPD members question the claimant 
to “fl ush out any weaknesses in the claimant’s case that might 
lead to a determination that the claimant is not a person in 
need of protection,”137 making the RPD hearing a relatively 
inquisitorial process. In contrast, the claimant’s representative 
seeks to establish that she is a person in need of protection. 
Th e Minister of Public Safety and Emergency Preparedness 
may intervene to oppose the claim.138 Individual RPD panel 
members control the hearing procedure but generally follow 
IRB guidelines regarding the conduct of the hearing.139

A claimant’s refugee protection claim is accepted if she 
establishes that, on the balance of probabilities, she is a 
Convention refugee or a person in need of protection.140 
If the RPD rejects a claim, it delivers written reasons to the 
Minister and claimant,141 who is subject to removal from 
Canada. However, she may apply to the Minister for pro-
tection by requesting a PRRA, ask the Minister to allow her 
to remain in Canada on humanitarian and compassionate 
(H&C) grounds,142 and seek judicial review of the RPD’s 
negative decision.

Statutory appeals and other avenues of administrative 
review
Claimants may appeal a decision of the RPD to the Refugee 
Appeal Division (RAD) of the IRB on a question of law, fact, 
or mixed law and fact.143 Th e provisions implementing the 
RAD have not been proclaimed into force in the seven years 
since their enactment. Until they are, failed or ineligible refu-
gee protection claimants have two administrative “review” 
options: a pre-removal risk assessment and an application 
for a humanitarian and compassionate review of their case. 
Unlike a RAD appeal or judicial review, neither option allows 
the applicant to contest a negative RPD determination.

Persons in Canada subject to a removal order are gener-
ally eligible to apply for a PRRA.144 Notable exceptions in-
clude claimants found ineligible to make a protection claim 
because they arrived from a designated safe third country 
or, having been removed aft er their protection claim was 
declared ineligible, rejected, withdrawn, or abandoned, re-
turned to Canada within six months of their removal.145 Th e 
PRRA recognizes that events that occur in a failed claimant’s 
home country aft er her claim is rejected but before her re-
moval may put her at risk of persecution or cruel and un-
usual treatment and entitle her to protection. Accordingly, 
when arrangements have been made for their removal,146 eli-
gible persons are notifi ed that they may apply for a PRRA.147 
Protection claimants may only submit new evidence arising 
since the rejection of their claim by the RPD or evidence that 
was not reasonably available or that the claimant could not 
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reasonably have been expected to have presented at the time 
of the rejection.148 In a PRRA, a public servant employed by 
CIC decides, based on a written application, whether the ap-
plicant has established that she comes within the Convention 
refugee defi nition or is a person in need of protection.149 A 
successful applicant receives refugee protection just as if the 
RPD had granted it.150 Unsuccessful applicants may seek 
leave to apply for judicial review of the PRRA decision.

At any time, refugee protection claimants may apply to 
remain in Canada on humanitarian and compassionate 
grounds.151 Th e IRPA confers on the Minister the discre-
tion to grant any non-citizen permanent resident status or an 
exemption from any applicable statutory requirement if this 
is justifi ed by public policy considerations or by humanitar-
ian and compassionate considerations relating to the non-
citizen, taking into account the best interests of a directly 
aff ected child. CIC has structured this ministerial discre-
tion by requiring offi  cers to take into account very detailed 
guidelines.152 Essentially, a H&C applicant must show that 
requiring her to apply for permanent residence from outside 
of Canada would result in unusual and undeserved or dis-
proportionate hardship.153 She may also claim that her re-
moval from Canada would subject her personally to a risk to 
her life or security of the person.154 In such a case, the H&C 
offi  cer assesses all “non-risk” factors, approves the applica-
tion if these are suffi  cient, and, if not, forwards it to a PRRA 
offi  cer for a risk opinion which the H&C offi  cer considers in 
accepting or rejecting the application.155 H&C applications 
are typically “heard” on the papers. Filing an H&C applica-
tion does not stay a removal order. Claimants may seek leave 
to apply for judicial review of unfavourable H&C decisions.

Review by the Federal Court of Canada
A refugee protection claimant may contest an unfavourable 
eligibility decision, refugee protection decision, PRRA, or 
H&C decision by applying to the Federal Court in writing, 
within fi ft een days of the decision, for leave to apply for ju-
dicial review.156 Leave applications are determined “with-
out delay and in a summary way,”157 and granted only if the 
application discloses a fairly arguable case for the relief re-
quested.158 Judges should not review the merits of the ap-
plication for judicial review save to the extent required to 
deal with the leave application,159 and should not grant leave 
lightly since the leave stage is meant to screen out frivolous 
applications.160 Judges provide no written reasons in sup-
port of leave decisions,161 which are not subject to appeal.162 
Between 2004 and 2007, the proportion of successful appli-
cations for leave and judicial review of refugee protection de-
cisions ranged from 12 to 18 per cent.163

Judicial review is restricted to narrow grounds of review 
set out in the Federal Court Act.164 On successful applica-

tions, the Court usually quashes the impugned decision and 
remits the protection claim to the decision maker for a deter-
mination in accordance with its directions.165 Unsuccessful 
applicants may appeal to the Federal Court of Appeal only if 
the trial judge hearing the judicial review application agrees 
to certify that “a serious question of general importance is 
involved.”166 Trial judges certify questions for appeal in ex-
ceptional circumstances, where the question is both serious 
and of general importance, would be determinative of the 
appeal,167 transcends the interests of the immediate parties, 
and contemplates issues of “broad signifi cance and general 
application.”168 Th e decision not to certify a question cannot 
be appealed. Before the Court of Appeal, the appellant may 
advance grounds of appeal in addition to those pleaded in 
the certifi ed question.169

To determine the intensity with which it should review 
determinations of the RPD or of a PRRA or H&C offi  cer, 
the Federal Court applies a “standard of review” analysis 
which requires it to consider whether the question raised by 
the legislative provision at issue in the particular case was 
intended by Parliament to be determined exclusively by the 
administrative decision maker. Th e standard of review de-
pends on the presence of a privative clause in the decision 
maker’s enabling statute, whether the decision maker has 
special expertise relative to courts in the matter under re-
view, the purpose of the statutory provision at issue and the 
nature of the question to be decided (i.e., fact, law, mixed fact 
and law).170 Until recently,171 there were three possible stan-
dards of review.172 Under the “correctness” standard, courts 
owe no deference to a decision-maker’s interpretations or 
determinations. In contrast, under the “patent unreason-
ableness” standard, courts deferred to a tribunal’s determina-
tions made in the heartland of its expertise unless these were 
clearly irrational. Under the intermediate “reasonableness” 
standard, courts intervene if the decision-maker’s decision is 
“not supported by any reasons that stand up to a somewhat 
probing examination.”173 Th e Supreme Court of Canada has 
now collapsed the patent unreasonableness and reasonable-
ness standards into a single form of reasonableness review. 
However, this has not “pave[d] the way for a more intrusive 
review by the courts.”174 A deferential reasonableness stan-
dard will usually “apply automatically” where courts review 
questions of fact, discretion, or policy, or questions where 
legal and factual issues are intertwined.175

Th e Federal Court reviews RPD decisions on questions of 
law, including the interpretation of the Refugee Convention, 
on an exacting correctness standard,176 largely because the 
RPD enjoys no relative expertise in interpreting general legal 
principles that defi ne basic human rights guarantees. In con-
trast, it accords the highest degree of deference to the RPD’s 
determination of a claimant’s credibility or of the plausibility 
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of her evidence, which it judges to be “at the heartland of 
the discretion of triers of fact,”177 and to the RPD’s apprecia-
tion and weighing of the evidence adduced before it.178 Th e 
Federal Court has stated that it would not set aside fi ndings 
of fact unless they were patently unreasonable. Although the 
appropriate standard is now reasonableness, the Court still 
approaches the judicial review of RPD decisions with con-
siderable deference.179 It also reviews PRRA decisions on a 
deferential standard of reasonableness, since they are based 
on an appreciation of new evidence and credibility,180 and 
applies the same standard of review to the discretionary and 
fact-intensive H&C decisions.181

Based on this brief description of Canada’s refugee status 
determination system, the next section assesses whether 
refugee protection decision making in Canada conforms to 
the international norm of tribunal independence.

Th e Independence of Canadian Refugee Protection 
Adjudicators
As discussed above, to meet international norms of in-
dependence, disputes involving fundamental human rights 
that are adjudicated at fi rst instance by a non-independent 
decision maker182 must be subject to more intense review 
by an independent court or administrative tribunal with suf-
fi cient jurisdiction over the merits—legal and factual—of 
the dispute. In Canada, judicial review of refugee protection 
decisions is available, with leave, in the Federal Court—an 
independent tribunal. However, the small proportion of 
refugee protection claimants who obtain leave to apply for ju-
dicial review are heard by a court that may not have suffi  cient 
jurisdiction over the merits of refugee protection decisions 
because it conducts a very deferential review of the factual 
determinations of fi rst instance refugee protection decision 
makers, including the RPD and PRRA offi  cers, applying def-
erential standards of “no evidence,” unreasonableness or ir-
rationality.183 Considering the fundamental rights at stake in 
refugee protection decisions, such deferential judicial review, 
especially of factual fi ndings, may not be intense enough to 
satisfy international standards, particularly as elaborated by 
the European Court in Bryan and by the House of Lords in 
Alconbury and Begum. Consequently, the right of refugee 
protection claimants to a hearing of their claim by an in-
dependent tribunal will be respected only if the fi rst instance 
decision maker or any merits review tribunal meets the re-
quirements of tribunal independence.

Depending on the circumstances under which a protection 
claim is brought in Canada, it may be considered at fi rst in-
stance by the RPD, a PRRA offi  cer, or an immigration offi  cer. 
Th e RPD likely meets international norms of independence. 
However, there exist serious concerns about the independ-
ence of offi  cers charged with pre-removal risk assessments of 

ineligible protection claimants, and border services offi  cers 
responsible for deciding whether claimants arriving via the 
United States are eligible for a protection hearing in Canada 
under the safe third country agreement are probably not suf-
fi ciently independent. Th ese concerns have also been voiced 
by international treaty bodies.184

Protection Decisions by the Refugee Protection Division
Th e RPD would probably be recognized as an independent 
tribunal under international law. Established by the IRPA, 
it has full jurisdiction to hear and determine all questions 
of law and fact in refugee protection proceedings. Its mem-
bers benefi t from strong guarantees of security of tenure. 
Appointed for relatively lengthy fi xed terms, they are virtually 
irremovable.185 Th ey enjoy fi nancial security, receiving a re-
muneration fi xed by the Governor-in-Council.186 Th e IRPA 
vests administrative control in the IRB Chair, who is empow-
ered to supervise and direct IRB staff , assign administrative 
duties to members, apportion work among members, and 
guide members’ decision making by issuing written guide-
lines and identifying specifi c IRB decisions as jurisprudential 
guides.187 Th ough further research is needed to assess the 
impact of recent controversial changes to the appointment 
process for RPD members,188 an RPD proceeding likely con-
stitutes a hearing before an independent tribunal.189

Protection Decisions by PRRA offi  cers
Some refugee protection claims are ineligible for a hearing by 
the RPD and are considered on the merits in a pre-removal 
risk assessment by a PRRA offi  cer. PRRA offi  cers are public 
servants employed by CIC. Th eir status and the signifi cant 
impact of their decisions on non-citizens’ lives raise con-
cerns about whether they are suffi  ciently independent from 
the executive. Th e Federal Court of Appeal discussed similar 
concerns under earlier immigration legislation in Mohammad 
v. Canada (M.E.I.).190 Mohammad claimed that immigration 
adjudicators who conducted deportation inquiries lacked the 
institutional independence required by common law natural 
justice and section 7 of the Charter. Adjudicators were ordin-
ary public servants employed by the Canada Employment 
and Immigration Commission (CEIC). Along with case pre-
senting offi  cers, who were part of the Enforcement Branch, 
they fell under the same associate deputy minister and 
were advised by the same Legal Services Branch. Th ey were 
sometimes seconded to enforcement positions and case pre-
senting offi  cers were sometimes assigned to be adjudicators. 
Th e motions judge held that the relatively low independence 
level of adjudicators was acceptable because their decisions 
could be appealed to the more independent Immigration 
Appeals Tribunal,191 and from there to the Federal Court 
of Appeal.192 Th e Court of Appeal agreed that adjudicators 
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had suffi  cient institutional independence having regard to 
the statutory scheme, the regulations, administrative direc-
tives, job descriptions, and the sworn testimony of a former 
adjudicator regarding the operation of the adjudication sys-
tem.193 It noted that adjudicators and case presenting offi  -
cers de facto operated within separate divisions of CEIC—the 
Adjudication Directorate and the Enforcement Branch—and 
did not report to a common superior. Seconding staff  from 
one division to the other did not undermine this institution-
al separation. With appropriate safeguards, which included 
placing adjudicators within a directorate autonomous from 
enforcement staff , ensuring that they had recourse to public 
service grievance procedures, specifying in administrative 
directives and job descriptions that their independence had 
to be respected, and requiring them to swear an oath to faith-
fully and honestly fulfi l their duties as public servants, the 
adjudication of immigration matters by public servants com-
plied with the right to be heard by an independent tribunal.

While Mohammad indicates that PRRA offi  cers may be 
independent under Canadian law, there are signs that this de-
cision no longer refl ects Canadian or international standards 
of independence. Marked by internal inconsistencies,194 the 
judgment was largely displaced by 1993 amendments to the 
Immigration Act that created an Adjudication Division with-
in the IRB,195 provided for the appointment of adjudicators 
under the Public Service Employment Act, and ensured that 
they reported to the IRB Chair, not the Minister.196 Th e 
Federal Court of Appeal questioned Mohammad’s validity in 
Ahumada v. Canada (M.C.I.), where it held that the second-
ment of an enforcement offi  cer to the Convention Refugee 
Determination Division (CRDD) of the IRB raised a reason-
able apprehension of bias, because she might “be mindful” 
of how her colleagues in CIC’s enforcement branch would 
view her decisions and their eff ect on her career at CIC.197 
Mohammad, it held, predated several Supreme Court cases 
in which statutory schemes of administrative adjudication 
had been impugned for failing to ensure institutional in-
dependence and may not have been decided the same way 
today “as it was nearly 15 years ago.”198 Th e Court warned 
that “offi  cials responsible for enforcing the law … almost 
inevitably tend to view matters from an enforcement per-
spective” and observed that in order to avoid the danger 
of enforcement-minded adjudication, the Immigration Act 
“entrusts adjudicative functions to a tribunal that is in-
dependent of, and separate from, the agency responsible 
for enforcement.”199 Even aft er the 1993 amendments, the 
Inter-American Commission on Human Rights expressed 
concern over the lower level of independence enjoyed by 
adjudicators, and the Adjudication Division’s enforcement 
focus, given the grave impact of adjudicators’ decisions on 
protection claimants.200

Unsuccessful PRRA applicants have claimed that PRRA 
offi  cers lack institutional independence and that their de-
terminations therefore breach common law procedural fair-
ness or the principles of fundamental justice under section 
7 of the Charter.201 Many such claims were fi led following a 
short-lived 2003 transfer of PRRA offi  cers along with those 
portions of CIC offi  ces in Canada that dealt with enforce-
ment to the newly created CBSA, reporting to the Minister 
of Public Safety and Emergency Preparedness (PSEP).202 Th e 
government’s decision to group PRRAs with enforcement 
functions including removals, detention and investigation 
raised the eyebrows of refugee advocates, who questioned 
whether the CBSA, whose primary mandate was enforce-
ment and border control, could credibly protect refugees.203 
Within ten months, the government had returned the PRRA 
function to CIC because it was “more closely aligned with 
the protection aspect of CIC’s mandate.”204 Viewed charit-
ably, the transfer of PRRAs to the CBSA was simply a mis-
take. It could also signal that the Canadian government con-
sidered PRRAs to be part of the enforcement and removal 
process, and cast a shadow over the independence of PRRA 
offi  cers before December 2003, when they reported to a CIC 
whose responsibilities included enforcement,205 and when 
they subsequently reported to the CBSA, an enforcement 
and intelligence agency. Conversely, their current placement 
within a CIC shorn of some of its enforcement functions may 
enhance their institutional independence.

In Say v. Canada,206 the Federal Court rejected the claim 
that PRRA offi  cers, when they worked within the CBSA, 
were “supervised and controlled by offi  cials whose interest it 
is to remove the people whose cases they are assessing” and 
thus lacked institutional independence.207 In response to 
this claim, the federal government argued that it deliberately 
safeguarded PRRA offi  cers’ independence by physically and 
operationally insulating them from immigration enforce-
ment functions and by training them about the importance 
of independence.208 Removal offi  cers from the CBSA’s en-
forcement unit, who provide removal-ready individuals with 
PRRA applications, must coordinate their eff orts with the 
PRRA units to ensure that individual fi les fl ow to the PRRA 
unit for a risk assessment and back to the CBSA for removal 
arrangements, depending on the outcome of the assessment. 
To allow this interaction without jeopardizing the independ-
ence of the PRRA offi  cers,209 CIC entrusted coordination 
functions to “PRRA Coordinators” who act as a “fi rewall” 
between the PRRA offi  cers and the enforcement unit. PRRA 
Coordinators do not conduct risk assessments but assign 
applications to individual offi  cers for decision, hire PRRA 
offi  cers, and evaluate their job performance based on the 
quality of their written decisions and on their productivity. 
PRRA offi  cers are instructed not to have direct contact with 
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removals or enforcement personnel.210 Th ey may seek guid-
ance and policy advice regarding their substantive decision-
making duties from the National PRRA Policy Unit in CIC’s 
Refugees Branch.211 Th is institutional separation between 
PRRA offi  cers and enforcement personnel is reinforced by 
the practice of housing PRRA units in physically separate of-
fi ces212 and providing them with dedicated administrative 
support.213 Together with the fact that PRRA Coordinators, 
not the enforcement unit, assign fi les to individual offi  cers, 
these factors may establish a relatively high degree of admin-
istrative control.214 Moreover, the government argued, PRRA 
offi  cers enjoy suffi  cient security of tenure and remuneration 
to guarantee their independence because most hold perma-
nent positions within the public service.215 Finally, they re-
ceive training on administrative law and the importance of 
independence.216 In Say, the Federal Court found the gov-
ernment’s arguments convincing. It concluded that there 
would not be a reasonable apprehension of bias, in the mind 
of a fully informed person, in a substantial number of cases, 
because “there was a conscious eff ort to insulate the PRRA 
Program from the enforcement and removal functions of the 
CBSA.”217

Since, as the federal government concedes, the requisite 
level of independence depends in part on the interests at 
stake in the decision-making process,218 it is noteworthy 
that under the former Immigration Act, failed refugee claim-
ants could obtain additional hearings before the CRDD 
if they re-entered Canada more than six months aft er the 
last determination. Under the IRPA, claimants are entitled 
to only one hearing before the RPD, but to multiple PRRA 
hearings following the RPD’s dismissal of their claim. PRRA 
offi  cers have assumed a role once played by an independ-
ent tribunal; they make risk determinations of a similar 
nature and apply the same defi nition of “person in need 
of protection.” A positive PRRA decision earns claimants 
protection similar to that granted by the RPD to successful 
refugee claimants. Based strictly on the nature of the indi-
vidual interests at stake, then, PRRA offi  cers should meet 
the same independence standards as RPD members. Th ey 
do not. Whether the measures adopted by CIC to shield 
them from enforcement infl uence suffi  ce to guarantee their 
independence is debatable. Although the unionized regime 
governing the employment of most public servants, includ-
ing the grievance process, does provide some measure of 
employment security, these protections appear to fall short 
of standards recognized by the European Court.219 Public 
servants are vulnerable to the infl uence of potentially career-
limiting evaluations.220 Th ey could be expected, as noted in 
Ahumada, to be “mindful” of the impact of their decisions 
on their advancement prospects in government, including 
departments linked to immigration enforcement.

In Say, the Federal Court held that in assessing whether 
the grounds for the perception of a lack of institutional in-
dependence are “substantial” enough, it would show sub-
stantial deference to government decisions “that relate to 
appropriate organization of public servants devoted to the 
administration of the vast range of responsibilities of the 
Government of Canada.”221 Th e court’s deferential posture 
in assessing the institutional independence of PRRA offi  cers 
is inappropriate. PRRA offi  cers are public servants, but they 
have extraordinary responsibilities. Th ey make decisions 
that engage refugee protection claimants’ constitutionally 
protected life and security of the person interests. Th eir in-
stitutional independence should be re-evaluated in light of 
this reality.222

Eligibility Determinations by Immigration Offi  cers
Immigration offi  cers determine whether refugee protection 
claimants are eligible to have their protection claims heard by 
the RPD. At ports of entry, they are public servants employed 
by the CBSA, an agency primarily concerned with immigra-
tion law enforcement. Inland, they are public servants em-
ployed by CIC. Without additional guarantees, these offi  cers 
cannot be considered independent from the executive. In 
most circumstances, their lack of independence does not ne-
cessarily result in a violation of protection claimants’ right 
to have their claims assessed by an independent tribunal, 
since eligibility determinations are usually followed by a 
risk assessment by a PRRA offi  cer, who may be independ-
ent. Claimants found to be ineligible because they came to 
Canada from a country designated as a safe country do not 
receive a PRRA.223 In 2007, the Federal Court determined 
that returning asylum seekers to the United States under the 
Safe Th ird Country Agreement infringed their fundamen-
tal Charter rights because many aspects of the US refugee 
status determination system do not live up to international 
norms.224 If this were indeed the case, because ineligible 
claimants are not entitled to a PRRA, eligibility determina-
tions engage their life and security of the person interests 
and must conform to the principles of fundamental justice. 
Fundamental justice and international norms would require 
that independent and impartial decision makers aff ord the 
claimants a hearing and assess whether their life or freedom 
would be threatened upon their return to the United States. 
Th e offi  cers who interview claimants at the border, make 
eligibility decisions and review their colleagues’ decisions 
are employed by the CBSA, an agency tasked with the en-
forcement of Canada’s immigration laws. Th ey do not make 
decisions following the quasi-judicial process and with the 
accompanying safeguards contemplated by the European 
Court in Bryan. Although their decisions are open to judicial 
review, the proceedings as a whole would likely not consti-
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tute a hearing before an independent and impartial tribunal, 
particularly in light of the fundamental nature of the inter-
ests at stake.225

Critiques of the Canadian System by Treaty Bodies
Regional and international treaty bodies have criticized 
Canada’s decision to entrust pre-removal risk assessment 
and eligibility decisions to government offi  cials. In 2000, the 
Inter-American Commission on Human Rights reported 
on whether Canada’s refugee determination process com-
ported with its Inter-American human rights obligations. It 
interpreted the right to seek asylum in article XXVII of the 
American Declaration on the Rights and Duties of Man226 
as requiring that each refugee claimant be “accorded the 
minimum guarantees necessary to eff ectively state his or her 
claim,”227 and voiced concern that non-independent immi-
gration offi  cials made eligibility and admissibility decisions:

Senior immigration offi  cers are employees of … [CIC]. 
Members of the Adjudication Division, while part of the IRB, 
are also public servants rather than appointed decision-makers. 
Further, while the CRDD has specialized expertise, procedures 
and resources for determining refugee claims, the Adjudication 
Division deals in broader terms and through adversarial pro-
cedures with who is admissible or removable from Canada, and 
with detention reviews. Because the mandate of the Adjudication 
Division is more heavily directed toward control issues and law-
enforcement, it is inherently less able to properly balance the 
public and individual interests involved.228

It proposed that the independent CRDD decide eligibility 
and admissibility:

[T]he nature of the rights potentially at issue—for example, to 
life and to be free from torture—requires the strictest adherence 
to all applicable safeguards. Th ose safeguards include the right to 
have one’s eligibility to enter the process decided by a competent, 
independent and impartial decision-maker, through a process 
which is fair and transparent.229

In its Concluding Observations on Canada’s third periodic 
report regarding its implementation of its obligations under 
the 1984 UN Convention Against Torture and Other Cruel, 
Inhuman and Degrading Treatment or Punishment,230 and 
in particular the article 3(1) prohibition against refoulement 
to torture, the Committee Against Torture (CAT) expressed 
concerns that “the alleged lack of independence of decision-
makers,” among other factors, could hinder the eff ectiveness 
of risk assessments in protecting claimants’ rights under the 
CAT.231 Acknowledging Canada’s assurances that the PRRA 
process proposed under the forthcoming IRPA would have 

an application broader than that of the old process, the 
Committee encouraged Canada “to ensure that IRPA per-
mitted in-depth examination of claims by an independent en-
tity …”232 In its Concluding Observations on Canada’s fourth 
and fi ft h periodic reports, the Committee recommended 
that Canada “provide for judicial review of the merits rather 
than merely the reasonableness” of decisions to expel non-
citizens where article 3(1) CAT is engaged.233 It reiterated 
these concerns in its views on the petition of Enrique Falcon 
Ríos, a Mexican citizen who claimed to have been tortured by 
Mexican soldiers who suspected that he and his family were 
supporters of the Zapatista national liberation movement.234 
Th e CRDD dismissed his refugee claim, fi nding that his ac-
count of the events leading to his fl ight from Mexico was not 
credible due in part to signifi cant “gaps” in his testimony.235 
Th e Federal Court dismissed Ríos’s application for judicial 
review, fi nding no error that would justify its intervention. 
Aft er he was refused permission to remain in Canada on hu-
manitarian and compassionate grounds, he fi led a petition 
arguing that he would be tortured if returned to Mexico. 
Canada argued that the petition was inadmissible because 
Ríos had not exhausted domestic remedies likely to bring ef-
fective relief, including judicial review of the negative H&C 
decision and a PRRA. Th e Committee disagreed, fi nding that 
for Ríos, neither an H&C application nor a PRRA would ef-
fectively protect his rights under the CAT. Humanitarian and 
compassionate assistance, if granted, was on a purely discre-
tionary basis,236 and there were signifi cant concerns about 
how H&C offi  cers’ lack of independence could jeopardize 
the eff ectiveness of H&C applications as a remedy against 
refoulement.237 A PRRA would not have been eff ective, since 
the PRRA offi  cer could only have considered fresh evidence 
arising aft er the initial CRDD decision and Ríos was really 
seeking a rehearing of his case.238 Th e Committee allowed 
the petition.239 In subsequent petitions brought before the 
Committee, Canada has claimed that Ríos was wrongly de-
cided and has argued, relying on Say, that the PRRA process 
is an eff ective remedy because PRRA offi  cers are specially 
trained to consider provisions of the Canadian Charter and 
international human rights treaties and are independent and 
impartial, and because it is “governed by statutory criteria for 
protection, conducted pursuant to a highly regulated process 
and in accordance with extensive and detailed guidelines” 
and is subject to judicial review.240 Th e Committee appears 
to have backed down from its critical position in Ríos, fi nd-
ing in several cases that, on their specifi c facts, the PRRA 
process combined with judicial review had constituted an ef-
fective remedy.241

In sum, because of the Federal Court’s limited jurisdiction 
in judicial review proceedings over the merits of refugee pro-
tection claims, international norms of independence would 
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require administrative decision makers who make fi nal deci-
sions on the merits of protection claims to be independent. 
While the RPD is likely independent, the status of PRRA of-
fi cers as civil servants within CIC raises some concerns about 
their independence. Protection claimants who can establish 
that they will likely be deprived of a fair hearing of their 
claims and exposed to refoulement if returned to the United 
States under the Safe Th ird Country Agreement are entitled 
under international norms to a hearing of their claim before 
an independent tribunal. Th e CBSA offi  cers responsible for 
determining their eligibility to a hearing before the RPD are 
part of Canada’s border control machinery and are not suf-
fi ciently independent. Th e concerns over the independence 
of PRRA offi  cers and immigration offi  cers are echoed in 
the reports and jurisprudence of regional and international 
treaty bodies. Because judicial review of their decisions is 
not available as of right and since, in the small proportion of 
cases where leave is granted, reviewing courts apply deferen-
tial standards of review on questions of fact and credibility, 
refugee protection decision making by immigration offi  cers 
and PRRA offi  cers may not meet international standards of 
independence.

Conclusion
I have argued, based on a review of the jurisprudence de-
veloped under the ICCPR and ECHR, that article 14 of the 
ICCPR guarantees refugee protection claimants a hearing of 
their protection claims before an independent tribunal with 
suffi  cient jurisdiction over the merits of these claims. In cer-
tain cases, the administrative decision makers responsible 
for the adjudication of refugee protection claims in Canada 
are not suffi  ciently isolated from the infl uence of the execu-
tive arm of government responsible for the enforcement of 
ordinary immigration laws. Where, in these circumstances, 
refugee protection claimants succeed in obtaining leave to 
apply for judicial review, the Federal Court’s deferential re-
view of questions of fact and credibility means that the Court 
does not have suffi  cient jurisdiction over the merits of pro-
tection claims as required by the international norm of tribu-
nal independence.

How should Canada’s Parliament and judiciary respond 
to such gaps between Canadian refugee protection laws and 
international human rights norms? In contemplating reforms 
to Canada’s refugee protection system, legislators should har-
monize it with international human rights norms and, at the 
very least, reject proposed changes that would widen the gap 
between domestic and international law. Canadian legislators 
showed openness to the positive infl uence of international hu-
man rights law when they inserted in the IRPA a requirement 
that its provisions be interpreted and applied in a manner 
that complies with international human rights instruments 

to which Canada is a signatory.242 If Canada’s Parliament 
fails to align Canada’s refugee protection system with inter-
national standards, then refugee protection claimants may 
have little choice but to ask domestic courts to address the 
existing gaps through constitutional challenges. I have argued 
elsewhere243 that Canadian courts should recognize that hu-
man rights norms expressed in ratifi ed international treaties 
are prima facie evidence of the existence of similar or identical 
fundamental norms in Canadian law, and that they are there-
fore bound to interpret the Charter (including the content of 
fundamental justice—the source of refugee protection claim-
ants’ entrenched constitutional procedural and institutional 
rights) in conformity with these treaty norms, absent evi-
dence that they are not universal in nature or lack resonance 
with Canadian legal values. At present, however, the Supreme 
Court has not clearly held that it is under a legal duty to in-
terpret the Charter in conformity with Canada’s international 
human rights obligations—only that there exists a “rule of ju-
dicial policy” that it should do so.244

Could refugee protection claimants persuade Canadian 
courts to invalidate Canada’s refugee protection laws be-
cause they confl ict with principles of fundamental justice 
shaped by Canada’s international human rights obligations, 
including the international norm of tribunal independence? 
Clearly, signifi cant obstacles must be overcome before such 
challenges could succeed. But at the very least, international 
human rights norms, forged from a broad consensus among 
disparate nations, provide an important measuring rod with 
which to assess the scope and content of procedural and in-
stitutional safeguards, including tribunal independence, in 
domestic refugee protection systems. Gaps between domes-
tic protections and international standards need to be iden-
tifi ed and, if possible, justifi ed. Th e analytical framework I 
have developed here is a fi rst step in this larger project.
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Thamotharem and Guideline 7 
of the IRB: Rethinking the Scope 

of the Fettering of Discretion Doctrine
France Houle

Abstract
Th e author examines Guideline 7 – Concerning Prepara-
tion and Conduct of a Hearing in the Refugee Protection 
Division of the Immigration and Refugee Board. She cri-
tiques the use of the fettering of discretion doctrine when 
it is applied to procedural guidelines. She argues that it is 
based on a false ontology about the nature of rules and 
guidelines. She also critiques the use of the fettering of in-
dependence doctrine when applied to procedural guidelines 
aimed at enhancing the expediency, rather than consistency, 
of decision making. Her main argument is that Guideline 7 
does not impede, per se, the ability of RPD members to de-
cide according to their own conscience and opinion.

Résumé
L’auteure examine la Directive 7 – Concernant la prépa-
ration et la conduite d’audience devant la Division de la 
protection des réfugiés. Elle critique l’usage de la doctrine 
de l’entrave à la discrétion lorsqu’elle est appliquée à des di-
rectives procédurales.  Elle argumente qu’elle est basée sur 
une fausse ontologie sur la nature des règles et des directives.  
Elle critique aussi l’usage de la doctrine de l’entrave à l’indé-
pendance lorsqu’elle est appliquée à des directives procédu-
rales qui ont pour fonction d’accroître la célérité, plutôt que 
la cohérence, du processus décisionnel.  Son principal argu-
ment est que la Directive 7 n’aff ecte pas, en soi, la capacité 
des membres du tribunal de décider selon leur conscience et 
opinion.

Introduction
Few purely adjudicative administrative tribunals use policy 
instruments such as guidelines to confi ne or structure their 
board members’ discretion. Th e main concern with the use 
of such instruments is that they may negatively interfere with 

independence and impartiality of decision makers. But not 
all administrative tribunals share this concern. In Canada, 
the Immigration and Refugee Board (IRB or Board) has 
been very creative in its usage of a variety of policy instru-
ments since its inception in 1989. Besides four sets of rules 
of procedure and practice, the Chairperson has issued eight 
guidelines, two jurisprudential guides, six persuasive deci-
sions, thirteen policies, two instructions, and nine policy 
notes.1 In this paper, I will examine one of the IRB’s guide-
lines: Guideline 7 – Concerning Preparation and Conduct of 
a Hearing in the Refugee Protection Division (Guideline 7).2 
Th e reason for studying this guideline is because it is one 
of the most controversial policy instruments issued by the 
IRB. Although its validity was challenged in courts and the 
Federal Court of Appeal resolved the litigation in 2007 in fa-
vour of the IRB, this guideline is still the subject of much 
discussion in refugee circles.

Guideline 7 is a case management policy instrument. It is a 
procedural guideline which aims to enhance the expediency 
of the decision-making process of the Refugee Protection 
Division (RPD). As stated by the IRB in the text of Guideline 
7, its main purpose is to make the best use of hearing time by 
the RPD. In fact, the IRB was, and still is, very preoccupied 
with the backlog of refugee claims. It has been a major prob-
lem for the Board since its early days and Guideline 7 is one 
of the tools which is part of the IRB action plan to increase 
the Board’s effi  ciency in this regard.3

Section 3 of Guideline 7 contains the guideline at the heart 
of litigation. Paragraph 19 changes the order of questioning 
by having the RPD leading the inquiry in the hearing room:

In a claim for refugee protection, the standard practice 
will be for the RPO [Refugee Protection Offi  cer4] to start 
questioning the claimant. If there is no RPO participating in 
the hearing, the member will begin, followed by counsel for 
the claimant. Beginning the hearing in this way allows the 
claimant to quickly understand what evidence the member 

103

Volume 25 Refuge Number 2

Refuge25-2.indd   103 5/25/10   5:51:52 PM



needs from the claimant in order for the claimant to prove 
his or her case.

Th is new procedure has come to be known as “reverse or-
der questioning.” It is now the standard practice in front of 
the RPD. With this new procedural setting, claims are pro-
cessed in the following manner: Th e RPD member assigned 
to a case makes a preliminary identifi cation of the issues she 
considers to be problematic and central to the claim. Th is 
identifi cation is based on the information disclosed by the 
claimant in his Personal Information Form.5 Th ereaft er, the 
RPD member is required to fi ll in a File Screening Form 
identifying those issues in writing and to provide a copy of 
the form to the claimant with the notice to appear. At the 
hearing, the RPD (member or RPO) will start questioning 
the claimant on those issues identifi ed in the File Screening 
Form, aft er which the claimant will be given the possibility of 
completing or correcting his answers to the questions previ-
ously asked by the RPD. In sum, the claimant can no longer 
tell his whole story during the hearing, unless he is success-
ful in his application to vary the order of questioning under 
paragraph 23 of Guideline 7.6 When an application to vary 
the order is allowed, the hearing will proceed the way it used 
to in most cases before Guideline 7 was issued. A claimant 
will present his case fi rst and be questioned thereaft er by the 
RPD.

Although Guideline 7 became operational on 1 December 
2003, paragraph 19 became eff ective only on 1 June 2004, 
and from this date until 25 May 2007, Toronto-based claim-
ants (for the most part) objected to the reverse order ques-
tioning procedure. Th eir view was that Guideline 7 was in-
valid because it violated the principles of procedural fairness 
and fettered RPD members’ discretion. During this period 
of time, RPD members usually rejected this objection until 
several counsels for claimants decided to challenge the valid-
ity of these RPD decisions and Guideline 7 in front of the 
Federal Court. In 2006, two contradictory decisions emerged: 
Th amotharem7 and Benitez.8

In January 2006, Mr. Th amotharem’s application for judi-
cial review was granted by Justice Blanchard of the Federal 
Court, who quashed the RPD’s decision on the basis that 
Guideline 7 was an invalid fetter on the RPD members’ 
discretion in the conduct of the hearing. However, Justice 
Blanchard rejected the applicant’s allegation that Guideline 7 
violated the principles of procedural fairness. In April 2006, 
Mr. Benitez’s application for judicial review was dismissed by 
Justice Mosley of the Federal Court. Justice Mosley agreed 
with Blanchard J. that Guideline 7 did not violate the princi-
ples of natural justice, but he disagreed with his colleague on 
the issue that Guideline 7 fettered Board members’ discretion. 
Both decisions were appealed to the Federal Court of Appeal. 
Justice Evans dismissed the appeals.9 According to his ruling, 

Guideline 7 did not violate the principles of natural justice 
nor did it fetter RPD members’ discretion in the conduct of 
the hearing. Applications for leave to appeal to the Supreme 
Court were fi led and dismissed on 13 December 2007.10

Of the two main issues raised in both levels of courts, I 
will focus on examining the reasons on the fettering of dis-
cretion doctrine. I will focus on this issue because the legal 
parameters surrounding the power of public authorities, and 
administrative tribunals in particular, to issue guidelines and 
other policy instruments are underdeveloped in administra-
tive law. Most notably, there is very little nuance in case law 
between the nature and purpose of guidelines which results 
in a linear application of the fettering of discretion doctrine 
to all guidelines without distinction. Th is is precisely the 
issue that this paper addresses. But before discussing it in 
more detail, it is necessary to briefl y explain the problems 
raised by the fettering of discretion doctrine.

1. Fettering of Discretion Doctrine
Th e doctrine of fettering discretion tackles a classical prob-
lem in administrative law concerning the scope of discre-
tionary powers. More precisely, the doctrine fi xes the outer 
boundary of what a public authority ought not to do when 
exercising its discretionary powers. It ought not to transform 
its power to choose to exercise discretion in a particular way 
into a duty to compel a decision maker to exercise his discre-
tion in a particular way.

Th e idea that a guideline cannot be mandatory is closely 
linked to a concept of legal norms: that there is a sharp dis-
tinction between “rules” and “discretion.” Rules regulate the 
conduct of individuals and are enforced by public authorities. 
Legal rules are characterized as hard and mandatory. Th eir 
validity is assessed through the lenses of their conformity 
with the legal powers to make delegated legislation granted 
to that authority: “Is the rule intra or ultra vires?” Th is is a 
question engaging an interpretative exercise.

Discretionary powers are understood as the antithesis 
to rules as public authorities are entitled to make choices to 
determine the best course of action on a case-by-case basis. 
Contrary to rules, discretionary powers are characterized as 
soft  and fl exible. Unlike rule-making powers, discretionary 
powers are conferred with a variable, yet relative, degree of 
broadness, which makes the interpretation of their scope a 
far more diffi  cult and fuzzy exercise to accomplish, with un-
certain results on the excess of jurisdiction ground of review. 
Th erefore, and more oft en than not, when public authorities 
exercise their discretion, the validity of their actions is as-
sessed, not under the excess of jurisdiction ground of re-
view, but under specifi c grounds better adapted to this type 
of power and classifi ed under “abuse of discretionary pow-
ers.” Under this ground, the judicial inquiry focuses on the 
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facts identifi ed by public authorities to exercise their judg-
ment. Discretion is abused when, for example, its exercise 
is based on improper purposes, irrelevant considerations, or 
bad faith.

However, as D. Mullan points out, as well as the Supreme 
Court in Baker, there “is no bright line distinction between 
exercising discretion and engaging in interpretation.”11 Th is 
statement is even truer when the validity of guidelines is 
under scrutiny for they are issued to put some normative 
constraints on the exercise of discretion. From this perspec-
tive, “rules” and “guidelines” share common characteristics 
which, in turn, raise the question of statutory jurisdiction to 
issue norms in the form of guidelines. But again, the inter-
pretative exercise can oft en be inconclusive as guidelines do 
not need to be explicitly authorized by statute.12

In the legal literature, Carver wrote a paper entirely dedi-
cated to Th amotharem and Benitez and discussed the prob-
lem of statutory jurisdiction to issue guidelines by asking 
the following question:13 What is the legal signifi cance of 
statutory authorization of non-binding guidelines? To an-
swer his question, Carver points out fi rstly that s. 159(1)
(h) of the IRPA confers to the Chairperson of the Board the 
power to issue guidelines to assist members in carrying out 
their duties. To his view, this power “appears to express the 
clear intention of Parliament to enhance the power of the 
IRB Chairperson to direct the Board’s adjudicative activ-
ities.” However, he further argues that this does not neces-
sarily equate to a power to make subordinate legislation. Th is 
is correct, and in fact this interpretation is foreclosed by the 
IRPA. Indeed, s. 93 expressly states that: “[ … ] guidelines 
issued by the Chairperson under paragraph 159(1)(h) are 
not statutory instruments for the purposes of the Statutory 
Instruments Act.” Nonetheless, his question is important be-
cause the Supreme Court decided in 1978 in Capital Cities 
Communications that administrative tribunals have an im-
plied authority to adopt non-binding policy statements.14 
However, because this decision was taken in the context of 
a policy statement adopted by a regulatory agency, that is to 
say the CRTC, the issue remains open as to whether all types 
of administrative tribunals should, on the one hand, be rec-
ognized with implied authority to adopt policy statements. I 
will examine this point in part 3 of this paper.

On the other hand, when no explicit statutory author-
ity is required, the guideline will be deemed valid as long 
as there is no obvious incompatibility between the guide-
line and the statute. One obvious incompatibility that has 
been sanctioned by courts is when a guideline prescribes a 
conduct to Board members, rather than providing guides to 
assist them in their exercise of a discretionary power. It is in 
this context that the doctrine of fettering of discretion was 

developed as a subclass of “abuse of discretionary powers” 
ground of review.

Th e fettering of discretion doctrine has been used primar-
ily to assess the validity of policy instruments such as guide-
lines.15 Judges examine whether Board members can exer-
cise their discretion in each matter coming before them. Th e 
exercise of discretion must not be “determined automatically 
or fettered by a rigid policy laid down in advance.”16

My main critique of this doctrine is that it is based on 
a false ontology about the nature of rules and guidelines. 
A very signifi cant number of legal rules do not directly af-
fect the rights and interests of individuals but confi ne and 
structure the powers granted to public authorities. In addi-
tion, many legal rules are not imperative (mandatory), but 
permissive and conditional (fl exible). Th is is especially true 
in the case of procedural rules because most of them have to 
provide space for the principles of natural justice to operate 
eff ectively. It is for this reason that the line between a pro-
cedural rule and a procedural guideline is too oft en blurred 
to support a convincing argument based on the fettering of 
discretion doctrine unless, of course, a Board makes the ob-
vious mistake of using imperative language in the text of the 
guideline, or any other markers,17 showing that the Board 
clearly intended to leave no measure of meaningful discre-
tion to be exercised by its decision makers. Presumably, the 
public administration now knows how to write its guidelines 
to meet the requirements of case law.

It is not at all clear that the fettering of discretion doc-
trine is helpful or adapted to especially examine the validity 
of procedural guidelines. Th e general question I am raising 
is whether an inquiry focusing on the mandatory character 
of a procedural guideline sheds light on an artifi cial problem, 
while obscuring real ones; problems that would be virtually 
impossible to bring to the surface because of the very frame-
work of analysis imposed by this doctrine. Th is issue is re-
lated to the second question asked by P. Carver in his paper: 
Are guidelines dealing with issues of hearing process more 
problematic than guidelines addressing substantive issues? 
His answer to this question is that it “seems less appropriate 
to issue a guideline going to procedure than to substantive 
considerations.” I disagree with this statement and I will de-
velop my arguments to support my position in part 3 of this 
paper. Finally, in relation to this issue, Carver notes that there 
is a “[ … ] discomfort with the combining in Th amotharem 
and Benitez of an analysis of ‘fettering discretion’ with that of 
‘procedural justice’” because these concepts do not cover the 
same territory.18 I agree with Carver and the next section is 
mainly dedicated to the kinds of legal discomforts that this 
ground of review raises, especially when applied to a proced-
ural guideline.
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As the case law evolves, however, there are some signs that 
the examination of the validity of a guideline, especially of a 
procedural guideline, is developing beyond a strict under-
standing of the fettering of discretion doctrine, to allow for a 
much deeper examination of the diversity in nature and pur-
poses of guidelines. Th is may in turn trigger the development 
of a more complete framework of analysis aimed at assessing 
the validity of policy instruments, focusing on the interpreta-
tion of the enabling statute as a whole in order to verify the 
compatibility of a guideline with the statute of which it pur-
ports to increase the eff ectiveness. From this perspective, I 
will examine in part 4 the compatibility of Guideline 7 with 
the IRPA.

2. Two Distinct Analytical Perspectives
In order to be successful in court in proving that a guideline 
is invalid, a party must demonstrate that it leaves no measure 
of meaningful discretion to be exercised by the public au-
thority; in other words, the guideline is binding on the deci-
sion makers. Th e validity of a guideline can be challenged on 
two grounds of review: the lack of jurisdiction of the Board 
to issue the guideline and the violation of the principles of 
natural justice. Arguments on each ground can be developed 
from two separate perspectives: instrumental and institu-
tional. Th ese perspectives are encapsulated in the three cri-
teria which were set by the Ainsley decision and applied by 
the judges of the Federal Court and the Federal Court of 
Appeal in Th amotharem and Benitez to analyze the validity 
of Guideline 7: (1) the language of the policy, including its 
application on a case-by-case basis; (2) the practical eff ect of 
failing to comply with the policy; and (3) the evidence with 
respect to the expectations of the Commission and staff  re-
garding the implementation of the policy instrument.19

First, a party may attempt to show that the language 
used in the guideline is mandatory and that, in practice, the 
guideline is applied by decision makers as if it were binding 
(criterion no. 1 of the Ainsley decision). I call this inquiry 
“instrumental” because it focuses on the guideline itself to 
determine if decision makers use this instrument not as a 
fl exible but as a mandatory normative tool. Second, a party 
may attempt to show that there are institutional pressures 
such that decision makers feel obliged to apply the guideline. 
Th e inquiry will focus on the eff ect of a decision maker fail-
ing to comply with the guideline as well as the expectations 
of the Chairperson of the tribunal regarding its implementa-
tion (criteria no. 2 and no. 3 of the Ainsley decision). I call 
this inquiry “institutional” because it does not focus on the 
guideline itself, but on decision makers and the environment 
in which they work.

I will fi rst review the Court’s analysis of criterion no. 1 
from the instrumental perspective. Second, I will examine 

the distinction between the application of criteria no. 2 and 
no. 3 when analyzed from the instrumental perspective and 
from the institutional perspective. I will argue that the in-
strumental perspective not only lacks relevancy to analyze 
a procedural guideline, but it also requires parties to gather 
evidence that is very diffi  cult to collect. With the institutional 
line of inquiry, the examination of the validity of a proced-
ural guideline is connected to the violation of the principles 
of natural justice. Th is analytical framework may prove to 
be more appropriate to assess the validity of guidelines de-
pending on the purpose of the very guideline under scru-
tiny.

2.1 Instrumental Perspective
As said earlier, the foundation of the instrumental perspec-
tive is based on the premise that there is an ontological dis-
tinction between a rule and a guideline. According to the 
Ainsley decision, a guideline will be found invalid if it crosses 
“the Rubicon between a non-mandatory guideline and a man-
datory pronouncement having the same eff ect as a statutory 
instrument.”20

Th is view is mainly encapsulated in the Ainsley analysis 
of the language and the application of a guideline (criter-
ion no. 1). On this issue, the analysis of the Federal Court 
in Th amotharem and Benitez turned around two arguments. 
First, the question was whether or not the use of the verbs 
in the passage “the standard practice will be for the RPO 
to begin and if no RPO is participating at the hearing, the 
Board member will begin” is an indication of the mandatory 
character of the Guideline 7. Th e second argument was built 
on paragraph 23 of the guideline, which allows for the Board 
member to vary the order of questioning. Th e question was 
whether the wording of paragraph 23 was suffi  ciently fl ex-
ible or whether the threshold was set too high. As written 
in Guideline 7, the order of questioning can be varied by 
a RPD member only in cases constituting exceptional cir-
cumstances, that is to say, only when claimants are severely 
disturbed or when a child is very young.21 Th e two justices 
of the Federal Court approached the problem from diff er-
ent angles. Blanchard J. focused his analysis on the language 
of the guideline, while Mosley J. examined the evidence re-
garding its application by RPD members.

In Th amotharem, Justice Blanchard expressed the opinion 
that “viewed in its entirety, the language of Guideline 7 leaves 
little doubt that the thrust of the guideline indicates to Board 
members a mandatory process rather than a recommended 
but optional process [ … ] is imperative.”22 In Benitez, Justice 
Mosley examined the evidence presented by the Board show-
ing that RPD members have exercised their discretion to vary 
the order of questioning. Some forty decisions and excerpts 
of transcripts from hearings before various RPD members 
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were fi led as new evidence in the Court’s record. Th is evi-
dence satisfi ed Justice Mosley that RPD members can choose 
to disregard the standard practice when they deemed it ne-
cessary.23

Justice Evans disagreed with both judges as to the manner 
in which the problem should be analyzed. He disagreed with 
Justice Mosley insofar as he was of the view that there should 
not be much if any signifi cance attached to the diff erences 
in the records.24 From Justice Evans’s perspective, a judge 
should pay more attention to the language of a guideline than 
to the evidence regarding its application, because it “is in-
herently diffi  cult to predict how decision makers will apply a 
guideline, especially in an agency, like the Board, with a large 
membership sitting in panels.”25 I agree with Justice Evans’s 
opinion. From the perspective of the individual attempting 
to show the invalidity of a guideline, bringing clear evidence 
that the guideline is routinely applied as if it were mandatory 
is a highly diffi  cult task. Many obstacles prevent outsiders 
from assembling this type of evidence.26

With respect to the language used in the text of a guide-
line, Justice Evans disagreed partly with the analysis of Justice 
Blanchard in Th amotharem. Even if both shared the view 
that Guideline 7 was imposing more than a “recommended 
but optional process,”, Justice Evans stated that it was per-
fectly valid for a Board to establish how discretion would 
“normally” [Evans J. emphasis] be exercised as long as a “de-
cision-maker may deviate from normal practice in the light 
of particular facts.”27 Here, Justice Evans indicated clearly 
that, unless there is explicit language showing the mandatory 
character of a guideline, all other signs indicating normative 
constraints on the exercise of Board members’ discretion will 
be deemed valid.28

In this sense, Justice Evans recognized the existence of a 
continuum in (or a degree of) normativity: “legal rules and 
discretion do not inhabit diff erent universes, but are arrayed 
along a continuum.”29 Th is view is in not only in accord with 
the diversity of legal norms found in statutes and regula-
tions in contemporary public law, but also with the Board’s 
usage of guidelines. Th e IRB is a very good example to show 
the case at point. When one looks at the policy instruments 
issued by the IRB, it becomes clear that, as a matter of fact, 
the IRB conceptualizes the mandatory character of its policy 
instruments in terms of degrees:

Th ere is no doubt that, save for the “persuasive decisions,” 
all the policy instruments of the IRB are not optional for the 
Board members. Th ey are meant to regulate their conduct 
during proceedings, either in a substantive or in a proced-
ural manner, and in a more or less constraining fashion de-
pending on how quickly the problem perceived by the IRB 
should be solved. Indeed, the Chairperson’s instructions are 
clearly imperative.

Th is diversity of policy instruments issued by the IRB is 
an eloquent testimony to the complexity of contemporary 
legal systems: they are not composed solely of formal sources 
of norms that we recognized as “law,” but also of informal 
(explicit and implicit) norms.30 It is suggested that it is from 
this perspective that courts have (or should have) recognized 
that boards are permitted to issue a broad range of guidelines 
without needing an explicit grant of statutory power. Indeed, 
policy instruments may oft en be the only viable solution to 
solve daily problems that boards encounter in their daily 
functioning.

With respect to the specifi c problem of the mandatory 
character of a procedural guideline, the following question 
will provide the basis for the analysis: is it accurate that all 
procedural guidelines can never be mandatory? In my view, 
some procedural guidelines can be. Th e obvious example is 
that, when Parliament grants a power to a public authority 
to issue mandatory procedural guidelines, they will be valid 
and can “no more be characterized as an unlawful fetter on 
members’ exercise of discretion.”31 In the case of Guideline 7, 
it is clear as Justice Evans pointed out in Th amotharem that 
Parliament has not authorized the IRB to issue mandatory 
guidelines. Section 159(1)(h) entitles the Chairperson to 
issue guidelines to assist members in the conduct of their 
duties and not to prescribe to them how to conduct their dut-
ies. However, in my opinion, s. 159(1)(h) of the IRPA does 
not preclude the possibility of issuing mandatory procedural 
guidelines. Two situations come to mind.

First, when a tribunal codifi es well-established common 
law principles of natural justice, the guideline can take a man-
datory form (for example, when case law would clearly state 
that claimants of a given category have a right to counsel). 
In this specifi c case, the guideline would simply codify posi-
tive law. Second, it can also be suggested that absent case law, 
it would be perfectly legal for a tribunal to issue guidelines 
which would confer greater or clearer procedural protection 
to claimants (and therefore prefer to resort to a statement of 
policy applicable across the board, than to the case-by-case 
incremental technique to implement changes).32 Beside these 
two scenarios, guidelines must be draft ed to ensure that the 
principles of procedural justice will operate eff ectively in the 
legal system in which they are applied.

One fi nal issue is related to the proper fi eld of jurisdic-
tion between rule-making authority and policy-making 
authority. Th is question was discussed by Justice Evans in 
Th amotharem because in addition to the policy-making 
power conferred on the IRB by s. 159(1)(h) of the IRPA, s. 
161(1)(a) of the Act also grants to the Board the power to 
make rules of practice and procedure. Th e questions asked 
were: Is there an exclusive domain for rules? If yes, what type 
of norms is comprised in it? If this fi eld does not encom-
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pass all the rules, do rule-making and policy-making powers 
overlap, and if yes, to what extent? Justice Evans expressed 
the general view that guidelines and rules do not have the 
same legal eff ects, while recognizing that the two can over-
lap.33 As Justice Evans observed, the diff erences in the legal 
characteristics of statutory rules of procedure and Guideline 
7 should not be overstated.34

In order to bring some precision to Justice Evans’s view, 
it is interesting to look closely at the RPD rules of practice 
and procedure. Refugee Protection Division Rules can be div-
ided into two categories, each comprised of roughly 50 per 
cent of all rules: those addressed directly to claimants and 
those addressed directly to RPD members35 Of the 50 per 
cent of rules speaking directly to refugee claimants and the 
Minister of Citizenship and Immigration around 40 per cent 

of them do so in mandatory language (“must”). Since these 
rules impose practice and procedure duties on the parties, 
the Division had no choice but to proceed through a legisla-
tive instrument. Th is is one specifi c fi eld reserved to legisla-
tion (primary and subordinate). Indeed, legal norms aff ect-
ing rights and obligations of individuals must be stated in 
statutes or regulations.

Th e other 50 per cent of rules speak to RPD members (or 
RPO). Only around 10 per cent of rules are mandatory for 
Members and RPOs (“must”). However, for the vast majority 
of these rules, they codify common law principles (notice to 
appear, notice of decision, notice prior to the use of special-
ized knowledge) protective of claimants’ rights and interests. 
As for the remaining 40 per cent of rules, they either give 
broad discretion to Board members or some meaningful dis-
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Figure 1. IRB Guidelines/Mandatory Index

Note: Th is fi gure was made by the author from the description of each policy instrument provided by the IRB on its website, <http://
www.irb-cisr.gc.ca/en/references/policy/rules/index_e.htm>. Here is a summary: Persuasive decisions: Unlike Jurisprudential Guides, 
decision makers are not required to explain their decision to not apply a persuasive decision in appropriate circumstances. Th eir applica-
tion is voluntary. Policies are fl exible instruments, and the degree to which they are mandatory varies with the content of the policy. Th ey 
oft en contain elements which are mandatory, but may also provide general guidance or defi ne areas in which the exercise of discretion is 
required; Policy notes are memoranda which serve as an informal way of providing policy guidance. Jurisprudential guides: Th e applica-
tion of a Jurisprudential Guide is not mandatory. However, decision makers are expected to apply Jurisprudential Guides in cases with 
similar facts or provide reasoned justifi cations for not doing so. Chairperson’s guidelines: While they are not mandatory, decision makers 
are expected to apply them or provide a reasoned justifi cation for not doing so. Chairperson’s Instructions provide formal direction that 
obliges specifi c IRB personnel to take or to avoid specifi c actions.
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cretion to exercise to determine procedural issues. As said 
earlier, policy instruments can also be used to achieve these 
two same results. As a consequence, one must conclude that, 
as far as norms speaking directly to the RPD are concerned, 
there is no striking diff erence between procedural rules and 
procedural guidelines. Th is entire fi eld can overlap. However, 
if a guideline confl icts with a rule, the latter will prevail.36

When examining the validity of a procedural guideline, 
the question related to their mandatory character does not 
appear to be as signifi cant as in the case of substantive guide-
lines. On this point, it is interesting to note that Justice Evans 
did not seem to attach so much importance to this factor 
in Th amotharem when he analyzed the question whether 
Guideline 7 was a fetter on RPD members’ discretion. As 
he wrote: a policy instrument “must not be so coercive as to 
raise a reasonable apprehension that members’ ability to de-
cide cases free from improper constraints has been under-
mined.”37 Th e words used by Justice Evans are important be-
cause, as far as procedural policy instruments are concerned, 
it is possible to impose a fairly high level of constraints on 
decision makers when the problem to be solved warrants 
it. Indeed, his analysis of the constraints imposed on RPD 
members is revealing in this respect. As long as they serve 
the “legitimate interest” of the IRB, he does not fi nd them 
“at all sinister,”38 notably given the fact the IRB is the “largest 
administrative agency in Canada” where hearings are con-
ducted “mostly by single members.”39

In sum, the inquiry into the mandatory character of a 
guideline might be suffi  cient in some cases, for example, 
when a policy instrument speaks directly to persons and af-
fects their rights and interests. On this point, it is import-
ant to note that Justice Evans cautioned judges on the use 
of the Ainsley criteria to examine all types of guidelines, for 
the policy statement that was considered in that case aff ected 
directly the rights and interests of businesses and thus more 
clearly bore the mark of a “rule.”40

However, when a policy speaks directly to public author-
ities (such as Guideline 7, which is directed at the practice of 
RPD members by laying down the standard conduct that is 
expected from RPD members), this inquiry into the manda-
tory character of a policy instrument is bound to have less 
impact in contemporary administrative law. Indeed, from 
Maple Lodge and Th amotharem, we know that a guideline 
can have a normative eff ect (that is to say that it can regulate 
the conduct of public authorities) and that having a norma-
tive eff ect does not automatically mean that the guideline 
is mandatory and, therefore, invalid. In fact, it can be con-
cluded from these judgments that the fettering of discretion 
doctrine can be clearly and easily applied to the seldom truly 
mandatory substantive guidelines. All other cases involving 
other normative guidelines would require clear evidence that 

the guideline fetters the discretion of decision makers. As 
said earlier, bringing such evidence to a court is a very dif-
fi cult and complex task for a party contesting the validity of a 
guideline, if not impossible in the case of the IRB.

Th e instrumental perspective off ers a superfi cial under-
standing of guidelines. It aims at targeting the most off ensive 
guidelines (and especially those directly aff ecting the rights 
and interests of the persons). It does not allow for a deeper 
analysis of the eff ect of the guideline on the legislative design 
and on the role of the various actors into the legal system 
in which a guideline operates. Presumably for this reason, 
Justice Evans quickly moved away from a strict instrumental 
perspective to adopt an institutional perspective to examine 
the validity of Guideline 7.

2.2 Institutional Perspective
From an institutional perspective, guidelines are examined 
with the view to understand their role both in the operation-
al environment of a board and more precisely in the legal 
environment set by statute to protect the independence of 
decision makers. In the context of an administrative tribu-
nal, the institutional perspective recognizes that there can 
be internal tensions between the objectives of the institution 
per se (personifi ed by the chairperson) and those of tribu-
nal members. Criteria no. 2 and no. 3 of the Ainsley deci-
sion (the eff ects of failing to comply with the guideline for a 
board member and the expectations of a board with respect 
to the implementation of a guideline) aim at encapsulating 
this inner tension within a board. However, the development 
of the institutional perspective did not start in Ainsley, but in 
Consolidated-Bathurst of the Supreme Court.41

Although Ainsley was decided in 1994, Justice Doherty 
made no reference to Consolidated-Bathurst in her judgment. 
Th ere are at least two reasons for which these two decisions 
remained disconnected. First, Ainsley concerned substantive 
guidelines while Consolidated-Bathurst concerned proced-
ural guidelines (to be more accurate, a procedural practice). 
Second, the ground of review to contest the procedure of 
full board meetings in Consolidated-Bathurst was a breach 
of the rules of natural justice. Th e appellant’s main argument 
against the practice of holding full board meetings was that 
these meetings can be used to fetter the independence of the 
panel members. For obvious reasons, this ground of review 
could not have been argued in Ainsley for it concerned sub-
stantive guidelines.

Nevertheless, judges used criteria no. 2 and no. 3 in 
Th amotharem and Benitez, and referred to Ainsley and 
Consolidated-Bathurst, either to determine if a public author-
ity has jurisdiction to issue the impugned guideline (Ainsley) 
or to determine if the procedure violates the principles of nat-
ural justice (Consolidated-Bathurst). My claim is that applying 
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the Ainsley criteria no. 2 and no. 3 to a procedural guideline, 
such as Guideline 7, to determine if a board has jurisdiction 
to issue that guideline raises questions as to the usefulness of 
such an inquiry. Indeed, a party contesting a procedural guide-
line, such as Guideline 7, must bring clear evidence based on 
criteria no. 2 and no. 3 to show that it fetters RPD members’ 
discretion, meaning here that it prevents the principles of nat-
ural justice to operate eff ectively in the decision-making pro-
cess of this Board. As the analyses of Justices Blanchard and 
Mosley showed in Th amotharem and Benitez, this inquiry did 
not lead to very conclusive results.

In Th amotharem, Justice Blanchard fi rst stated that he 
was not convinced that the monitoring exercise conducted 
by the IRB could be said “to be inappropriate or, on its own, 
constitute a clear indicator of fettering of a Board member’s 
discretion,”42 but then he moved on and wrote that he was 
“satisfi ed that there [was] signifi cant evidence that the IRB 
made known to its members that they are expected to com-
ply with the guideline save in exceptional cases.”43 In Benitez, 
Justice Mosley reached a completely diff erent conclusion on 
this point. He found that there was no evidence on the record 
to suggest that the Chairperson “has threatened to, or has in 
fact, sanctioned any Board member for non-compliance with 
Guideline 7.”44 Th ereaft er, Justice Mosley found that there 
was evidence that monitoring procedures were voluntary 
and that “even if RPD members were asked to explain why 
they did not follow the guideline,” there was “no evidence 
of any consequences fl owing to those who chose to ignore 
or to not strictly apply them.”45 Th is line of inquiry does not 
lead to a relevant answer to the question as to whether the 
principles of natural justice can still operate eff ectively in the 
refugee determination process.46

Presumably, Justice Evans saw the problem and, for this 
reason, he decided to focus his analysis on the question as to 
whether Guideline 7 fettered RPD members’ independence 
and impartiality. By this, he clearly shift ed the analysis to the 
terrain of the violation of the principles of natural justice, fol-
lowing the path traced by the Supreme Court in Consolidated-
Bathurst. Th is was an interesting move because it expands the 
application of Consolidated-Bathurst (Tremblay and Ellis Don) 
to all types of procedural policy instruments, rather than 
keeping it to the confi nes of full board meetings. Moreover, 
and more specifi cally in the context of the evolution of the 
case law pertaining to independence of administrative tribu-
nal, Justice Evans also invites judges to show greater aware-
ness in the protection of tribunals’ sphere of adjudication. 
However, and as Evans J. rightly pointed out, adjudicative in-
dependence “is not an all or nothing thing, but it is a question 
of degree.”47 On this point, Justice Evans found that Guideline 
7 does not create the kind of coercive environment which un-
duly constrains Board members’ independence.48

Next, I will explore Justice Evans’s reasons on this argu-
ment in more detail. For the moment, suffi  ce it to say that I 
believe his view about the degree of infl uence that a guide-
line may exert on a board member to decide according to 
their own conscience and opinion is relevant depending 
on the nature and purpose of the guideline under review. 
On this point, it is not all that clear that this line of inquiry 
was relevant in the case of a procedural guideline, such as 
Guideline 7.

3. Nature and Purpose of a Guideline
In starting the discussion on the eff ect of Guideline 7 on the 
independence and impartiality of RPD members, Justice 
Evans recalled the basic principle that decision makers “must 
perform their adjudicative functions without improper in-
fl uence from others, including the Chairperson and other 
members of the Board.”49 Th us, the discussion is framed in a 
specifi c context, that of a decentralized agency conferred with 
adjudicative powers. Th e degree of independence conferred 
on administrative tribunals in general varies depending on 
several factors.50 I will not review the factors here. Suffi  ce it 
to say that case law recognizes that a purely adjudicative tri-
bunal such as the RPD, the decisions of which aff ect funda-
mental rights, is entitled to a high degree of independence.51 
Th e consequence fl owing from this fi nding is two-fold.

First, it is not a given that such tribunals should be rec-
ognized with implicit powers to issue substantive as well as 
procedural guidelines. My claim is that both types of guide-
lines raise completely diff erent legal problems with respect 
to independence of Board members. Substantive guidelines 
cannot be issued by purely administrative tribunals, for they 
raise a constitutional law problem.52 Procedural guidelines 
can be based on implicit powers and their validity raises an 
administrative law problem. However, this question was not 
at issue in Th amotharem insofar as Guideline 7 is a proced-
ural guideline and also because Justice Evans stated that sec-
tion 159(1)(h) of the IRPA entitles the Chairperson to issue 
substantive as well as procedural guidelines.53

Nevertheless, the question that s. 159(1)(h) raises is wheth-
er it matters to distinguish between substance and procedure 
to determine if a guideline fetters the independence and im-
partiality of purely adjudicative tribunals, such as the RPD. 
My answer to this question is that it does. My claim is that the 
analysis of the mandatory character of a substantive guide-
line can be fairly straightforward. If a judge fi nds that such a 
guideline is mandatory in the sense that it leaves no measure 
of meaningful discretion to be exercised by decision maker, it 
could be found invalid on the fettering of discretion doctrine. 
However, in the case of a procedural guideline, the analysis of 
the mandatory character is more complex and answers should 
be more nuanced. Th is question will be examined fi rst.

Volume 25 Refuge Number 2

110

Refuge25-2.indd   110 5/25/10   5:51:57 PM



Second, Justice Evans also added that the principle of in-
dependence can be tempered insofar as the jurisprudence 
recognized that “administrative agencies must be free to de-
vise processes for ensuring an acceptable level of consistency 
and quality in their decisions.”54 Th is sentence encapsulates 
another important question for the examination of the valid-
ity of a policy instrument: the purpose of the tool. Justice 
Evans speaks of procedural tools aiming at fostering con-
sistency. I agree with Justice Evans that when policy instru-
ments aim at fostering consistency, it is very relevant to con-
duct an analysis within the framework of independence and 
impartiality. However, I disagree with Justice Evans when he 
writes that Guideline 7 is a tool that was created by the IRB 
to enhance consistency. Th e primary purpose of Guideline 7 
is to foster expediency of decision making by RPD members. 
In my view, when such a purpose is assigned to a procedural 
guideline, it is questionable whether the independence and 
impartiality framework of analysis is helpful to reach conclu-
sive fi ndings with respect to the validity of such a guideline.

3.1 Substance and Procedure
Substantive and procedural policy instruments may exert 
diff erent degrees of infl uence on decision makers. Th e basic 
legal framework created for purely adjudicative tribunals by 
Parliament confers a diff erent degree of autonomy on these 
tribunals to determine issues of substance and of procedure. 
Th us, the analysis of the validity of substantive and proced-
ural guidelines cannot be conducted within the same legal 
parameters, even if, in both cases, these policy instruments 
are issued to exercise some normative constraints on deci-
sion makers. However, the constraints should be proportion-
ate to a meaningful preservation of the integrity of the pow-
ers granted to decision makers by the statutory framework.

It is not at all clear that a purely adjudicative tribunal is 
entitled to issue substantive guidelines, unless it is explicitly 
authorized by statute. One important reason militates in fa-
vour of this view: substantive guidelines are not compatible 
with the statutory mandate conferred by Parliament on this 
type of tribunal. Indeed, purely adjudicative tribunals do 
not have powers to make substantive regulations conferred 
on them, unlike regulatory agencies, the role of which is to 
regulate specifi c economic activities. Purely adjudicative tri-
bunals are not entitled to change, modify, or adjust the ap-
plication of statutory provisions through norms of general 
application of their own making. Th e only tool available to 
them is interpretation, insofar as one accepts the view that 
interpretation does have, through the passage of time, the ef-
fect of modifying the statute.

Decision makers’ role in a purely adjudicative tribunal is 
to adhere to the views of Parliament as expressed in their 
governing statute, and not to the views of the government of 

the day nor to those of the Chairperson (contrary to regula-
tory agencies where both public authorities can exercise far 
more leadership through either guidelines, orders, or regu-
lations). Th erefore, purely adjudicative tribunals have little 
substantive autonomy when compared to other decentral-
ized agencies. In this context, the examination of the manda-
tory character of a guideline should be strictly conducted be-
cause the distinction between “mandatory” and “permissive” 
guidelines matters a great deal. Mandatory guidelines would 
clearly constitute an excess of jurisdiction when issued by 
purely adjudicative tribunals, unless Parliament has expressly 
authorized a particular tribunal to resort to such mandatory 
policy instruments.

Moreover, the Chairperson of a purely adjudicative tribu-
nal should be very careful in draft ing substantive guidelines 
to ensure that he or she leaves suffi  cient room to decision 
makers to interpret the statute as they see fi t given the facts 
of a case. Substantive guidelines must preserve the integrity 
of the substantive adjudicative power conferred upon them 
by Parliament and the normative constraints they impose 
on decision makers should be kept to a minimum. Judges 
should not hesitate to interfere when the content of a sub-
stantive guideline is not compatible with these parameters. 
An example of a good practice in this regard is the IRB. Th e 
Chairperson of the IRB was successful in devising substan-
tive guidelines respectful of the independence of its mem-
bers and to preserve their interpretative sphere of autonomy 
conferred by the IRPA. For example, Guidelines 4 provide a 
framework of analysis to guide members when they deter-
mine specifi c substantive issues.55

When examining the validity of procedural guidelines, 
two general questions should be discussed separately: fi rst, 
the degree of autonomy of purely adjudicative tribunals with 
respect to procedural questions; second, the appropriate and 
valid degree of mandatory character of guidelines.

With respect to the degree of autonomy, it has long been a 
principle of administrative law that administrative tribunals 
are masters of their own procedure. Decision makers do not 
need explicit statutory powers to determine how cases will 
proceed in front of them. Th erefore, the problem of formal 
legality (in the sense that a specifi c grant of power must be 
given in a statute) is irrelevant insofar as the procedure is 
compatible with the process established by Parliament. As 
a consequence, whether decision makers make procedural 
choices incrementally or through procedural guidelines (or 
through rules when the statute authorizes the use of this in-
strument) does not matter as long as their procedural deci-
sions do not violate the principles of natural justice.

Whatever the procedural tool used by a tribunal, the prin-
ciples of natural justice must be able to operate to ensure 
meaningful protection to parties of their right to be heard 
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by an impartial tribunal, or, at the very least, have a neutral 
eff ect on these protections (assuming that such as neutral ef-
fect is indeed possible). Th erefore, the question of the valid-
ity of a guideline must be looked at from a concrete perspec-
tive (What is the eff ect of Guideline 7 on the right to be heard 
by an impartial tribunal of refugee claimants?), rather than 
an abstract perspective (Does the guideline leave a meaning-
ful measure of discretion to be exercised?). With respect to 
Guideline 7, that is to say, to a procedural guideline aiming 
at fostering expediency, this concrete perspective is encapsu-
lated in section 162(2) of the IRPA: “Each Division shall deal 
with all proceedings before it as informally and quickly as the 
circumstances and the considerations of fairness and natural 
justice permit.”

With respect to the appropriate and valid degree of man-
datory character of procedural guidelines, it is important to 
recall that its function in the decision making process of a 
board is of primary importance. As pointed out earlier, a 
guideline can take a mandatory form when its function is 
simply to codify positive law, or to confer greater or clearer 
procedural protection to claimants. Outside these two scen-
arios, the inquiry should focus on the question as to whether 
a procedural guideline leaves suffi  cient discretion to Board 
members to ensure that the principles of natural justice can 
operate eff ectively in the legal system in which it is applied. 
In other words, a board member must be able to determine 
what participatory rights to the procedure would be fair to 
grant to a claimant, given her requests for procedural pro-
tection in a given situation, and to decide in an impartial 
manner. However, not all procedural guidelines necessarily 
violate both principles of natural justice in and of themselves. 
In order to make a choice as to which principle may be vio-
lated, it is crucial to examine the purpose of the guideline. 
In relation to Guideline 7, I will analyze next two purposes: 
procedural consistency and procedural expediency.

3.2 Consistency and Expediency
At fi rst glance, procedural guidelines potentially impact to a 
lesser extent on the independence and impartiality of decision 
makers than substantive guidelines do. Admittedly, among all 
types of guidelines, substantive guidelines exert the greatest 
infl uence on the ability of a decision maker to decide accord-
ing to their own conscience and opinion, because they are 
issued for the main purpose of fostering consistency of public 
authorities’ decisions. However, we know since Consolidated-
Bathurst and Tremblay that the purpose of procedural guide-
lines can also be to foster consistency and, therefore, can also 
illegally impinge on members’ independence.

In Th amotharem, Justice Evans analyzed the valid-
ity of Guideline 7 through the lenses of independence of 
board members. He based his analysis on the teaching of 

Consolidated-Bathurst and Tremblay because he saw some 
similarities of purposes of Guideline 7 and the full board 
meeting procedure. He viewed them both as policy instru-
ments aiming at fostering consistency. If the purpose of 
Guideline 7 were truly to foster consistency, I would have 
agreed with Justice Evans’s analysis, but my view is that such 
is not the case. Th e primary goal of Guideline 7 is to foster 
expediency of the RPD decision-making process.

Before going further into these explanations, a few words 
are necessary on the meanings of the concept of consistency. 
Th ere are at least two meanings to the concept. Th e fi rst 
meaning relates to a “thick” version of the concept; the 
second meaning, to a “thin” version. In its thick version, con-
sistency refers to the principle “treat like cases alike.”56 It is 
about logical coherence of substantive reasons bringing a de-
cision maker to decide one way or another. Th e thick version 
is about the “what” and requires a decision maker to not be 
aff ected by his personal biases and preferences. In this thick 
sense “consistency” is considered to be an aspect of the rule 
of law.57

In its thin version, consistency refers to the manner in 
which a case is decided: the procedure. Procedural con-
sistency is about the “how” and is linked to fairness. Th e 
demand for fairness arises when there is a diff erence in the 
procedural treatment between cases. Th e demand is satis-
fi ed when the reasons that “justify a process that might end 
up treating cases diff erently even though their character-
istic are the same.”58 It is precisely to meet the demand for 
fairness that Guideline 7 includes paragraph 23. Recall that 
paragraph 23 allows a member to vary the order of question-
ing by permitting the claimant to present his case fi rst if the 
claimant shows that his circumstances are exceptional. Save 
for exceptional circumstances, all cases are treated through 
the reverse order questioning procedure.

In this sense, Guideline 7 fosters consistency, but only the 
thin version of consistency. Indeed, before the Chairperson 
issued Guideline 7, the order of questioning was within the 
discretion of each RPD board member. As a result the order 
of questioning was not uniform among regions in Canada 
or among members within a region. Th erefore, Guideline 7 
aims at fostering consistency of the procedure followed by 
RPD members across Canada. Unlike the full board meeting 
procedure examined in the Supreme Court trilogy, Guideline 
7 has no impact (or negligible impact) on fostering substan-
tive consistency. Th erefore, the issue as to whether Guideline 
7 creates a reasonable apprehension of bias does not appear 
to be particularly relevant to resolve the issue as to its valid-
ity. Resorting to the reverse order of questioning does not 
clearly impede the ability of RPD members to decide accord-
ing to their own conscience and opinion. It may have an im-
pact on the quality of the decisions, but not because they are 
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inconsistent (thick version), but because they were unfairly 
decided. On this point, all judges agreed that Guideline 7 was 
procedurally fair, but they also all agreed that violation of the 
principle of procedural fairness will be dealt with on a case-
by-case basis.

However, this fi nding does not close the inquiry. Indeed, 
even if a procedural guideline does not violate the principles 
of natural justice or procedural fairness as found in case law, 
it can nonetheless be found invalid for incompatibility with 
the process established by the statute. A party contesting a 
guideline should demonstrate through legal interpretation 
that a guideline is not compatible with the statutory powers 
conferred to a board.

4. Compatibility of Guideline 7 with the IRPA
Th e Canadian Council for Refugees, intervening in 
Th amotharem and Benitez, raised the question as to whether 
Guideline 7 transformed the refugee determination process 
to such a point as to render it incompatible with the IRPA. 
None of the judges of the Federal Court of Appeal thought 
that Guideline 7 was incompatible with the IRPA, but no 
clear justifi cations were provided to support this statement. 
In this section, I will look at the compatibility of Guideline 7 
with two provisions of the IRPA.

Th e fi rst provision is s. 162(2).59 It confers a duty on each 
division of the IRB to “deal with all proceedings before it as 
informally and quickly as the circumstances and the con-
siderations of fairness and natural justice permit.” Th us, the 
question I will examine fi rst is whether Guideline 7 main-
tains a balance between expediency and fairness. Th e second 
provision is s. 170 a).60 With it, the RPD had conferred upon 
it an explicit power to inquire with the promulgation of the 
IRPA.61 Th is grant of explicit power appears to be an un-
known legal phenomenon in the realm of purely adjudicative 
tribunals. Th is engenders an interpretative problem since 
case law does not provide meaningful parameters to guide 
the interpretation of the scope of the power to inquire when 
used by this type of decentralized public authority. Th erefore, 
the interpreter has to start anew. Th is is the task to which I 
will turn in section 4.2 of this paper.

In the following section, however, I will fi rst present 
some of the arguments which could be made in support of 
the view that Guideline 7 raises concerns with respect to 
its compatibility with the IRPA. My goal is to show that a 
more detailed analysis of the compatibility of Guideline 7 
with the IRPA would have been gained in being conducted 
in Th amotharem.

4.1 Maintaining a Balance between Expediency and 
Fairness
To answer the question as to whether Guideline 7 maintains 
a balance between expediency and fairness, a return to para-
graph 23 of Guideline 7 is essential. Th is paragraph entitles a 
RPD member to vary the order of questioning when she is of 
the opinion that exceptional circumstances exist. To exem-
plify what the Chairperson means by exceptional circum-
stances, paragraph 23 speaks of cases involving a “severely 
disturbed claimant” or a “very young child.” However, it is 
not at all clear that these “examples” are merely “examples.” 
Th ey can be construed as constituting strict categories of 
situations for which a member will agree to vary the order 
of questioning, to the exclusion of other types of situations. 
In order to make this point, one has to examine the interplay 
between two IRB guidelines: Guideline 7 and Guideline 8 - 
Guideline on Procedures with Respect to Vulnerable Persons 
Appearing Before the Immigration and Refugee Board of 
Canada,62 which became eff ective in December 2006. Th e ef-
fect of Guideline 8 is to limit the scope of the application of 
Guideline 7 in two ways: (1) to obtain an order varying the 
order of questioning; (2) to confi ne its application to the two 
“examples” provided in paragraph 23.

With respect to the fi rst point, Guideline 8 specifi es to 
Board members that they can resort to a whole range of 
procedures, such as varying the order of questioning, to ac-
commodate the specifi c vulnerability of a claimant. Varying 
the order of questioning is only one means among eight pro-
posed to Board members in Guideline 8.63 Th erefore, the 
application of paragraph 23 of Guideline 7 is only one pos-
sibility. And since paragraph 23 applies only to exceptional 
circumstances, it is reasonable to argue that Board members 
are implicitly required to grant an application to vary the or-
der of questioning only aft er they examined other procedural 
accommodations laid down in Guideline 8.

With respect to the second point, Guideline 8 plays a sig-
nifi cant role in the classifi cation of refugee claims in terms 
of the degree of vulnerability of claimants. According to 
Guideline 8, there appear to be two levels of vulnerability: 
common and severe.

For the purposes of this Guideline, vulnerable persons 
are individuals whose ability to present their cases before 
the IRB is severely impaired. Such persons may include, but 
would not be limited to, the mentally ill, minors, the elderly, 
victims of torture, survivors of genocide and crimes against 
humanity, and women who have suff ered gender-related per-
secution.64

Th is Guideline addresses diffi  culties which go beyond those 
that are common to most persons appearing before the IRB. It 
is intended to apply to individuals who face particular diffi  -
culty and who require special consideration in the procedural 
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handling of their cases. It applies to the more severe cases of 
vulnerability. [Emphasis added]65

Given that Guideline 8 clearly applies only to “the more 
severe cases of vulnerability” (referring in this to the language 
used by paragraph 23 of Guideline 7) and that it is only in 
these cases that the possibility of varying the order of ques-
tioning is open to accommodate claimants, it becomes rather 
clear that paragraph 23 of Guideline 7 has no life in and of 
itself: its scope is meant to be construed in light of Guideline 
8. Th erefore, it is reasonable to argue that when Guideline 7 
speaks of “severely disturbed claimant” as being merely an 
example of situation for which the order of questioning can 
by varied, it is inaccurate. It is a strict and exclusive category 
of cases (together with “the very young child” category) for 
which paragraph 23 can come into play. As a consequence, it 
is unlikely that RPD members retain any measure of mean-
ingful discretion to determine if they will grant an order to 
vary the order of questioning in the case of a claimant not 
falling into either one of the two categories set by paragraph 
23. From this interpretation, it appears that the only discre-
tion they have left  is to determine whether varying the order 
of questioning is the appropriate procedure to accommodate 
the specifi c vulnerability of a claimant.

On a fi nal note, it is important to say that, for the mo-
ment, it is not possible to check the validity of this inter-
pretation. Even if the IRB produced some forty decisions in 
Th amotharem to show how paragraph 23 is applied by RPD 
members, the decision of the Court does not provide specifi c 
information on these cases to enable scholars to conduct 
proper research. In addition, the IRB appears to be very re-
luctant to publish these decisions in the Quicklaw (QL) data-
bank. Indeed, we found only a couple of RPD decisions in 
which the member agreed to vary the order of questioning.66 
Although the panels agreed with the objection, their reasons 
were supposed to be found in an appendix to the decision, 
but were not made available through QL. As a result, there 
is no signifi cant public information readily available on the 
parameters of the application of paragraph 23.

In sum, the interplay of Guidelines 7 and 8 raises the issue 
as to whether the creation of categories of claimants entitled 
to the procedural accommodation set out in paragraph 23 
has the eff ect of favouring expeditiousness at the expense of 
fairness in determining claims for refugee status.

4.2 Th e Scope of the Statutory Power to Inquire
When a guideline is related to a specifi c statutory power, it is 
useful to fi rst inquire as to the function of this guideline in 
relation to that power. Since I already developed this ques-
tion in other papers, I will simply recall that a guideline can 
aff ect a legal system in diff erent ways, such as delimiting its 
parameters by confi ning and structuring discretion, or by 

developing or by transforming it (at which point of course 
the legality of the guideline is clearly disputable).67 With re-
spect to Guideline 7, the IRB claims that its function is to 
delimit the scope of the power to inquire. More specifi c-
ally, the Board is of the opinion that the power to inquire 
means that RPD members can “defi ne what issues must be 
resolved in order for them to render a decision.”68 Th e IRB 
feels confi dent that Guideline 7 is compatible with the IRPA. 
Justice Evans agreed with this view, but for another reason. 
His argument is that Guideline 7 is compatible with the IRPA 
procedural model created for the RPD, which he qualifi ed as 
inquisitorial. In this section, I will bring counter argument to 
dispute both points of view. I will start with an examination 
of the qualifi cation that the refugee determination process is 
“inquisitorial,” and will move thereaft er to an examination of 
the IRB interpretation of the scope of the power to inquire.

Th e nature of the refugee determination process intrigues 
many researchers and scholars (including those among the 
IRB itself) since, in its offi  cial documents, the Board some-
times refers to a “non-adversarial process”69 and at other 
times to an “inquisitorial process”70 to qualify the decision 
making procedure of the RPD. Th e point is that there ap-
pears to be a diffi  culty in identifying the precise nature of the 
refugee determination process. It is clear that the claimant 
must discharge her burden of proof that she is a refugee or 
a person in need of protection. However, there is usually no 
opposite party to contest her claim or to check the truthful-
ness of her story. If the RPD member is of the opinion that 
the claim is not well-founded, he has to be somewhat en-
titled to challenge the claimant by inquiring into the claim, 
in order to ultimately make a determination according to his 
conscience and opinion. However, being able to inquire into 
a claim does not mean that the process is inquisitorial.

In common law (and civil law) an inquisitorial system is 
distinguished from an adversarial system. In an inquisitorial 
system, the judge has a prosecuting role. Th is procedure is 
characterized by the fact that all initiatives, from the fi rst to 
the last day of the trial, are taken by the judge: the introduc-
tion of the instance, the direction of the trial, the gatherings 
of facts, and the assembling of the evidence.71 An adversarial 
process is characterized by a procedure in which the parties 
take, exclusively or principally, the initiatives of introducing 
the instance, its direction, and its instruction.72 Decision 
makers play no prosecutorial role: the function of judging 
and prosecuting are partitioned.

It is a given that the refugee determination process is not 
adversarial, but it is also legally inaccurate to speak of it as 
being inquisitorial. Board members do not prosecute refu-
gee claimants: their role is not to fi nd suffi  cient evidence to 
“make the Board’s case” against a claimant. Beside its legal in-
accuracy, the insistence on avoiding the word “inquisitorial” 
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to qualify the RPD process is important for two additional 
reasons. First, it sends confusing signals to Board members, 
especially those without legal training. Second, and most 
importantly, an insistence on the inquisitorial nature of the 
IRB process may trigger questions as to its constitutional 
validity. Recall that the Supreme Court decided in Régie des 
permis d’alcool that impartiality requires separation of func-
tions between that of a “prosecutor” and that of an “adjudi-
cator” within a board. Although this decision was based on 
the Quebec Charter and applied in the context of a regula-
tory board, it can be argued that a lack of separation between 
these functions can raise a reasonable apprehension of bias. 
Th erefore, great caution should be exercised when qualifying 
a process, especially one followed by a purely adjudicative 
tribunal. In the case of the RPD, the word “inquisitorial” to 
qualify the process should be clearly banished.

As for the qualifi cation of non-adversarial, it is accurate 
but it only highlights the fact of no opposite party to contest 
the claim. My view is that the emphasis should be put on 
what truly distinguishes the RPD process from other pro-
cesses generally followed by purely adjudicative tribunals: its 
power to inquire into a claim.

In fact, the RPD process sits between the inquisitorial 
and the adversarial processes. On the one hand, the claimant 
takes the initiative to introduce the instance and participate 
in the gathering of facts. On the other hand, Board mem-
bers are responsible for the direction of the process (which 
is notably highlighted by Guideline 7), but they also gather 
facts and assemble the evidence. For these reasons, I propose 
to qualify the RPD process as “investigative.”73

Th is being said, however, it does not resolve the issue as 
to the proper interpretation of the scope of the power to in-
quire. It is precisely the scope of this power resting on RPD 
members’ shoulders that is less clear. In other words, every-
body agrees that the RPD has some active role to play in the 
proceedings, but the question is: what is exactly the scope of 
the inquiry power conferred on a decision maker acting in a 
purely adjudicative tribunal such as the RPD? In my research 
for some guidance on this point, I found two possible mean-
ings.

In Quebec, the Administrative Justice Act sets the general 
procedural regime applicable to decisions made by boards 
exercising an adjudicative function. It enables decision mak-
ers to take measures to circumscribe the issues.74 Before the 
hearing, a board can call a case management conference or 
a pre-hearing conference in view of reaching an agreement 
with the parties on the direction of the instance. Issues such 
as the following can be determined through such agreement: 
defi ning the questions to be dealt with at the hearing, de-
termining how the conduct of the proceeding may be sim-
plifi ed or accelerated and the hearing shortened, examin-

ing the possibility for the parties of admitting certain facts 
or of proving them by means of sworn statements. Th is is 
also what Guideline 7 entitles RPD members to do, but with 
a signifi cant diff erence. Recall that the IRB states in the 
Guideline that the power to inquire means that members 
can defi ne what issues must be resolved in order for them to 
render a decision. A decision maker in charge of a case can 
determine alone what the issues are in a given case. He does 
have to reach an agreement with the claimant on this point. 
Indeed, even if the claimant or her representative can “notify 
the RPD as soon as possible of any issue it wants to add or 
delete, and explain why,”75 the decision maker does not have 
to agree with the content of the notifi cation. He “can add or 
delete issues even during the course of the hearing.”76

Th erefore, the question becomes whether the explicit 
grant of a power to inquire to RPD members means that the 
IRB can go as far entitling them to decide alone what the 
issues at stake are. In other words, the question comes down 
to the participatory right of refugee claimants. Do they have 
a right to determine with the IRB members the issues at stake 
pertaining to their claim? What would be the legal founda-
tion of such a right (the IRPA, explicitly or implicitly, or the 
common law)?

My intention is not to answer these questions in this paper 
for it would require a lengthy analysis. Indeed, a proper analy-
sis of the factors set in the Baker case would need to be con-
ducted fi rst.77 Further, in-depth research on the scope and 
limit of the right to an oral hearing and the right to present 
evidence, inter alia, which are granted to refugee claimants in 
the IRPA,78 would be clearly relevant to such an analysis. Of 
course, this analysis would also need to be contextualized by 
taking into account the specifi c environment of the refugee 
determination process, being shaped by statute, regulations, 
and the relevant policies of the IRB applicable to the Refugee 
Protection Division to fi x a given problem.79

Conclusion
In this paper, I have proposed an examination of the scope 
and limits of the doctrine of fettering discretion to assess 
the validity of guidelines. As currently applied, this doc-
trine does not provide a deep and nuanced understanding 
of the multi-faceted functions of guidelines and other policy 
instruments used by public authorities in contemporary ad-
ministrative law. Courts have focused their inquiry on the 
mandatory character of the guideline. When facing substan-
tive guidelines, this framework of analysis reveals important 
problems with them. However, when applied to procedural 
guidelines, this type of inquiry is not as useful because these 
guidelines, just as procedural rules, are not generally meant 
to be mandatory.
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My proposal is that the focus of the inquiry into the valid-
ity of a procedural guideline should be fi rst on its compat-
ibility with the decision making process established by stat-
ute, and in particular, with the procedural duties and powers 
granted to board members. In sum, the real issues are wheth-
er a guideline violates (1) the participatory rights of a claim-
ant to a process or (2) the duty of Board members to decide 
independently and impartially.

Starting with the second ground (bias), the doctrine of 
“fettering the independence and impartiality” of board mem-
bers, as enunciated by the Supreme Court in Consolidated-
Bathurst, Tremblay and Ellis Don, and the Federal Court of 
Appeal in Th amotharem and Benitez, may be more or less 
relevant depending on the purpose of a procedural guide-
line. Indeed, procedural guidelines do not necessarily infl u-
ence decision makers when they exercise their adjudicative 
function. Admittedly, those aiming at fostering substantive 
consistency (“treat like cases alike”) of decisions do; those 
aiming at fostering procedural expediency (“justice delayed, 
justice denied”) do not.

In the case of a guideline aiming at fostering procedural 
expediency, such as in Guideline 7, the examination of the 
eff ect of the guideline on the participatory rights of a claim-
ant may prove to shed a more revealing light on the problems 
they may raise. In this case, it may be particularly relevant to 
ask oneself whether the guideline merely delimits (confi nes 
and structures) the procedural duties and powers of an ad-
ministrative tribunal, or if it goes further and transforms the 
process, as the Canadian Council for Refugees submitted. In 
the future, courts could be asked to examine the issue as to 
whether claimants for refugee status have a right to defi ne 
the issues at stake in their case and, if yes, whether Guideline 
7, especially in light of the IRB case management system,80 
violates their participatory rights to the procedure.

Finally, closer attention should be paid to guidelines 
issued to enhance expediency of a decision making process. 
Th is type of guideline may pose a higher risk of violating the 
participatory right to the procedure than any other guide-
line (nature or purpose). In the case of a tribunal such as the 
IRB, the government of the day can exercise great pressure 
so that it increases the speed of its decisions to eliminate or 
reduce signifi cantly a backlog for example. Th is goal is not in 
itself problematic: long delays in determining cases engen-
der undesirable eff ects on the rights and interests of people 
as well as the legitimacy of a public institution. However, it 
remains a basic tenet of our legal system that expeditiousness 
should not overcome fairness. To keep this balance is crucial 
to maintain legitimacy and credibility of any decision mak-
ing process.
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The Guideline on Procedures with Respect 
to Vulnerable Persons Appearing Before the 
Immigration and Refugee Board of Canada: 

A Critical Overview
Janet Cleveland

Abstract
Th is paper presents a critical overview of the Guideline on 
Vulnerable Persons, adopted by Canada’s  Immigration 
and Refugee Board (IRB) in December 2006 with the goal 
of providing procedural accommodations for vulnerable 
individuals appearing before the Board so that they are 
not disadvantaged in presenting their cases. Although the 
Guideline is a step in the right direction, it has several ser-
ious shortcomings, notably the fact that it is purely proced-
ural in scope, applies only to persons whose ability to present 
their case is severely impaired, and does not give suffi  cient 
weight to expert opinions by mental health professionals.

Résumé
Cet article propose un coup d’œil critique sur le document 
Directives sur les procédures concernant les personnes vul-
nérables qui comparaissent devant la CISR, adopté par la 
Commission de l’immigration et du statut de réfugié du 
Canada en décembre 2006 dans le but de fournir des accom-
modements en matière de procédure pour les personnes vul-
nérables appelées devant la Commission, et cela afi n qu’elles 
ne soient pas désavantagées  pour présenter leurs cas. Bien 
que la Directive soit un pas dans la bonne direction, elle 
a plusieurs manquements sérieux, notamment le fait que 
sa portée est limitée en matière de procédures seulement, 
qu’elle ne s’applique uniquement qu’aux personnes qui ont 
des handicaps graves pour présenter leur cas, et n’accorde 
pas suffi  samment d’importance à l’opinion d’expert présen-
tée par les professionnels en matière de santé mentale.

Introduction
For many years, refugee advocates and mental health pro-
fessionals have demanded that Canadian immigration au-
thorities adopt policies to meet the needs of psychologic-
ally vulnerable asylum seekers and permanent residents. 
On December 15, 2006, Canada’s Immigration and Refugee 
Board (IRB or Board) issued a guideline designed to re-
spond to some of these concerns, Guideline on Procedures 
with Respect to Vulnerable Persons Appearing Before the IRB 
(Guideline on Vulnerable Persons, or Guideline 8).1

Psychological vulnerability may detrimentally aff ect asy-
lum seekers and permanent residents in a variety of ways. 
First, it may aff ect the person’s ability to coherently and per-
suasively present her case before the IRB. Procedural changes 
(e.g., allowing a support person to be present) will oft en be 
helpful but may not be suffi  cient to overcome this disadvan-
tage. For example, a person who has experienced torture or 
rape may well have diffi  culty telling her story to the Board 
despite procedural adjustments. Her account may still be 
marred by inconsistencies, vagueness, omissions, late disclo-
sure, apparent lack of emotion, or other characteristics that 
can easily be mistaken for signs of untruthfulness. To ensure 
that vulnerable persons are not disadvantaged in presenting 
their case, it is therefore essential to take psychological prob-
lems into account when assessing the person’s credibility in 
addition to allowing procedural accommodations.

Second, psychological problems may aff ect the person’s 
ability to seek state protection or to relocate, and should 
therefore be considered when analyzing these aspects of the 
refugee claim. Th ird, some permanent residents or refugees 
may face removal for mental health related criminal off enses 
such as an assault committed while in the grip of psychot-
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ic delusions or a robbery linked to drug addiction. In such 
cases, it would seem reasonable to take diminished respon-
sibility into account. Fourth, psychological vulnerability 
should be considered in deciding whether a detained asylum 
seeker should be transferred to a community facility or re-
leased under a bond.2 In the United Kingdom, for example, 
it is now unlawful to detain asylum seekers who have been 
tortured.3

Finally, the heightened vulnerability of psychologically 
disturbed persons is a relevant factor when assessing the risks 
they would face if returned to their country of origin. For 
example, a Roma woman who had suff ered for years from 
severe depression, anxiety, and agoraphobia following an at-
tack by skinheads was found to have compelling reasons not 
to return to Hungary, although the risks that she would face 
there would not amount to persecution for a less psycho-
logically fragile person.4 Similarly, the claim of an Ethiopian 
asylum seeker with chronic bipolar disorder and a history of 
suicide attempts was accepted on the grounds that the severe 
stigmatization and discrimination that she would experience 
in Ethiopia because of her mental illness amounted to per-
secution.5

Th ese are just some examples of the many problems 
faced by vulnerable persons seeking status in Canada. Th e 
Guideline on Procedures with Respect to Vulnerable Persons 
Appearing Before the IRB (Guideline 8) addresses only one 
of these issues, that of procedural adjustments designed to 
attenuate some of the diffi  culties faced by vulnerable persons 
during IRB procedures. Although a praiseworthy initiative, 
the Guideline therefore falls far short of responding to all the 
needs of vulnerable persons appearing before the IRB.

In this paper, I fi rst present a critical summary of Guideline 
8, followed by an analysis of IRB and Federal Court decisions 
involving the Guideline. In a third section, I briefl y critique 
the assumption expressed in Guideline 8 that serious vulner-
ability is exceptional among asylum seekers. Finally, I refute 
a number of misconceptions concerning reports by mental 
health professionals contained in the IRB Training Manual 
on Victims of Torture.6

Critical Overview of Guideline 8
Defi nition of Vulnerable Persons
Vulnerable persons are defi ned as “individuals whose ability 
to present their cases before the IRB is severely impaired,”7 
but also as individuals who have “severe diffi  culty in going 
through the hearing process or other IRB processes without 
special consideration being given to their individual situa-
tions,”8 which appears to be a somewhat broader standard. 
Th e main goal of procedural accommodations is to ensure 
that “the person is not disadvantaged in the presentation of 
their case,”9 which indicates that the focus is more on en-

suring fairness than on minimizing distress. However, an-
other objective is to “prevent vulnerable persons from be-
ing traumatized or re-traumatized by the hearing process 
or other IRB process.”10 Th is suggests that the Board should 
be prepared to adjust its procedures if the regular process is 
likely to cause signifi cant distress, even if the person may be 
reasonably able to testify.

Th is more liberal interpretation is consistent with the 
remedial aim of Guideline 8. For example, a refugee claim-
ant who is very reluctant to recount her rape may be able to 
overcome her reluctance and tell her story, but at the cost of 
reviving suicidal urges. In this instance, the person is ultim-
ately able to present her case, but at a tremendous cost to her 
psychological integrity. An overly narrow interpretation of 
the Guideline focusing exclusively on impairment of the per-
son’s ability to present her case could lead to a refusal to rec-
ognize such a person as vulnerable and a failure to provide 
procedural accommodations that were in fact needed. 

Vulnerability may be due to a variety of factors,11 includ-
ing (but not limited to):

experiential factors, notably having experienced or • 
witnessed torture, genocide, rape, gender-related 
persecution or other severe mistreatment; and
innate or acquired personal characteristics such as • 
age, mental or physical illness, or mental or physical 
handicap.

Th e Guideline states repeatedly that many of the individ-
uals appearing before the IRB experience some degree of 
vulnerability and have diffi  culty going through the process 
for reasons such as language and cultural barriers, previous 
traumatic experiences, or the profound impact that the IRB 
decision may have on the person’s life.12 Having recognized 
these facts, the IRB could logically have concluded that a 
large proportion of those appearing before it may need some 
form of procedural accommodation. Instead, the Guideline 
emphasizes that it applies only to “the more severe cases of 
vulnerability” involving “diffi  culties which go beyond those 
that are common to most persons appearing before the 
IRB,”13 while asserting that the IRB should treat everyone 
appearing before it with sensitivity and respect.14

If a signifi cant proportion of individuals appearing before 
the IRB are, in fact, vulnerable, why not recognize them as 
such? Most of the procedural accommodations envisaged in 
Guideline 8 are not particularly taxing for the system. Why 
restrict them to cases in which the person’s ability to present 
their case is severely impaired? Surely procedural accommo-
dations should be allowed whenever there is reason to be-
lieve that they might make it easier for the person to tell their 
story or simply decrease the person’s level of distress.  Instead 
of setting such a high threshold for recognition as a vulner-
able person it would seem to make more sense to set a lower 
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initial threshold, but then to take into account the relative 
severity of the person’s impairment when deciding whether 
measures with broader systemic implications, such as prior-
ity scheduling, are warranted.

Identifi cation of Vulnerable Persons
A person may be identifi ed as vulnerable at any stage of the 
proceedings, preferably at the earliest opportunity.15 Th e 
member assigned to hear the case on the merits is not bound 
by an identifi cation made prior to the hearing.16 Th us, the 
assigned member can recognize a person’s vulnerability and 
order procedural adjustments even if this was refused be-
fore the hearing, but can also reverse a pre-hearing decision 
identifying the person as vulnerable. Th is latter perspective 
is liable to generate anxiety for the vulnerable person, which 
would seem to defeat the purpose of pre-hearing identifi ca-
tion. It is to be hoped that assigned members will refrain 
from modifying pre-hearing decisions unless new evidence 
has been submitted.

Designated Representative
A designated representative will only be appointed if the 
person is either under eighteen years of age or unable to ap-
preciate the nature of the proceedings,17 a standard which is 
considerably narrower than the criteria for recognition as a 
vulnerable person.18 In a number of cases, the Board has re-
fused to appoint a designated representative but has gone on 
to recognize that the person was vulnerable and allowed pro-
cedural accommodations.19 On the other hand, if an adult’s 
ability to understand the proceedings is so impaired as to 
warrant the appointment of a designated representative, she 
is necessarily also severely impaired in her ability to present 
her case and should automatically be considered vulnerable.

Nature of Procedural Accommodations
Th e Board has “a broad discretion to tailor procedures to 
meet the particular needs of a vulnerable person”20 such as 
allowing the person’s lawyer to proceed fi rst, allowing the 
presence of a support person, creating a more informal set-
ting, or “any other procedural accommodation that may be 
reasonable in the circumstances”.21 Proceedings involving 
vulnerable persons should generally be scheduled on a pri-
ority basis given that the anxiety generated by delays may 
be particularly detrimental for such persons.22 When ques-
tioning a vulnerable person, the Board must “attempt to 
avoid traumatizing or re-traumatizing” the person.23 More 
specifi cally, Board members and Refugee Protection Offi  cers 
are encouraged to adopt the approach outlined in the IRB’s 
Training Manual on Victims of Torture in all cases involving 
vulnerable persons.24 Th e Training Manual will be discussed 
in greater detail below.

Establishing Vulnerability: Expert Reports and Other 
Forms of Evidence
Although an expert report or other independent credible 
evidence is the preferred way to prove vulnerability,25 this 
is not obligatory.26 In several cases, the IRB has concluded 
that a person was vulnerable based on a letter from counsel 
describing behaviour consistent with mental health prob-
lems. Th ere have also been cases in which the Board recog-
nized the person as vulnerable and ordered an early hearing 
on its own initiative based simply on the claimant’s Personal 
Information Form (PIF) as well as behaviour observed by 
Board staff .27 Th e absence of expert evidence will not neces-
sarily lead to a negative inference concerning vulnerability; 
the Board must consider whether it was “reasonably possible” 
to obtain such evidence.28 It remains to be seen whether the 
oft en prohibitive cost of an expert assessment will be taken 
into account when deciding whether it was reasonably pos-
sible to submit such evidence.

Th e decision as to whether a person is vulnerable and 
needs procedural accommodations will almost always be 
made before the hearing on the merits begins, and therefore 
before the Board has had the opportunity to assess the per-
son’s credibility.29  Th e Guideline clearly envisages that the 
decision as to vulnerability will generally be made on the 
basis of allegations whose credibility has not been tested.30 
Indeed, it specifi es that identifying a person as vulnerable 
does not imply that the underlying facts are true or that the 
case is well-founded.31

On the other hand, the Guideline also states, “Th e weight 
given to the [expert’s] report will depend, among other 
things, on the credibility of the underlying facts in support 
of the allegation of vulnerability.32 Th is rule is relevant when 
the Board is deciding the merits of the case aft er hearing the 
claimant’s testimony, although oft en applied too restrictively. 
However, it will rarely be relevant to a Guideline 8 applica-
tion. At this stage of the proceedings the Board is not dealing 
with issues that lie within its exclusive jurisdiction, namely 
assessment of the person’s credibility and of the merits of 
their claim, but rather with an issue that is primarily within 
the fi eld of expertise of mental health professionals, name-
ly psychological impairment. In almost all cases involving 
Guideline 8 applications, the Board has not had the oppor-
tunity to hear the applicant and assess her credibility, so it is 
hard to see on what basis the Board can override the conclu-
sions of a mental health professional who has interviewed or 
treated the person and reached the professional opinion that 
she is psychologically fragile.

In short, if a qualifi ed mental health professional submits a 
reasonably detailed report based on an assessment conducted 
according to professional standards and concludes that the 
person has mental health problems likely to impair her abil-
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ity to present her case, this should be treated as conclusive 
proof of vulnerability for the purpose of procedural accom-
modations. On the other hand, the decision as to which pro-
cedural accommodations are appropriate remains within the 
Board’s discretion insofar as it involves balancing the needs 
of the vulnerable claimant and the limitations inherent to 
Board resources and procedures, although signifi cant weight 
should be given to the mental health professional’s sugges-
tions in this regard. 

Th e fact that a person is initially identifi ed as vulnerable 
does not prevent the Board member assigned to the case 
from rejecting the person’s claim on the merits.33 Conversely, 
the decision regarding vulnerability should be kept separate 
from the merits of the case. A person may be genuinely in 
need of procedural accommodations even if there are indica-
tions that her case is not well-founded. Th e right to proced-
ural accommodations is based on the right to a fair hearing 
irrespective of the merits of the case. Even if there are serious 
inconsistencies or defects in pre-hearing procedures, this 
should not be taken into account when deciding an applica-
tion for procedural accommodations, precisely because such 
inconsistencies or defects may well be linked to the person’s 
impairment. For example, if an asylum seeker fails to dis-
close sexual abuse until shortly before the hearing or makes 
contradictory statements, this should not be held against her 
when deciding whether she is vulnerable.

Decisions Involving Guideline 8 
Th e IRB does not formally track decisions involving Guideline 
8, so no precise fi gures are available. However, an informal 
tracking mechanism initiated in mid-2007 shows that there 
have been very few applications under the Guideline since 
its adoption. Refugee Protection Division (RPD) records 
indicate that, as of May 2008, there had been approximately 
twenty-four decisions in Montreal concerning applications 
to have a person declared vulnerable, twenty-one in Toronto, 
and thirteen in Vancouver.34 Th is is a tiny number, especially 
compared to the number of decisions rendered by the RPD 
each year. Although no fi gures were available for the other 
two IRB divisions, the situation there appears to be similar. 
Note that it is impossible to track cases in which Guideline 8 
may have been cited orally during a hearing in support of a 
request for some form of procedural adjustment if this was 
not mentioned in the fi nal decision.  

Th e dearth of applications under Guideline 8 is all the 
more surprising given that very few have been refused. 
According to the internal RPD fi gures mentioned above, two 
out of twenty-four applications were refused in Montreal, 
two out of twenty-one in Toronto, and three out of thirteen 
in Vancouver, for an overall refusal rate of about 8 per cent. 
Furthermore, in several cases in which the Board refused to 

identify the person as vulnerable, it nonetheless made cer-
tain procedural accommodations. Th ese fi gures suggest that 
there is a willingness on the part of the Board to make pro-
cedural accommodations where warranted, and that counsel 
should perhaps consider making greater use of Guideline 8 
when there is reason to believe that the client is likely to have 
serious diffi  culty dealing with IRB proceedings.

For the period between December 2006 and July 2008, 
I found35 eleven cases citing Guideline 8,36 including an 
RPD decision and two Federal Court decisions which I will 
discuss in greater detail because they illustrate some of the 
Guideline’s potential limitations.

Refugee Protection Division Decision
In a domestic violence case involving a fi ft y-seven-year-old 
Zimbabwean woman, the Board refused to recognize the ap-
plicant’s vulnerability despite a detailed report in which the 
psychologist posed a diagnosis of post-traumatic stress disor-
der (PTSD) with signifi cant depressive symptoms, affi  rming 
that the claimant had “experienced fl ashback and aversive 
emotional arousal during the interview” and that she had 
concentration and memory problems which would prob-
ably be exacerbated during the hearing.37 Th e Coordinating 
Member wrote:

I am not satisfi ed that the claimant’s ability to present her case 
has been severely impaired within the meaning of subsection 
2.1. Th e Guideline is not intended to apply to every case in 
which there has been serious trauma nor does it automatically 
apply in every case where PTSD (or other relevant disorder) has 
been diagnosed. Th ere is no evidence in the present case of dif-
fi culties that are particularly severe or that cannot be handled in 
the usual manner. It simply does not meet the threshold under 
the Guideline.38

Th e member nonetheless accepted most of the procedural 
accommodations requested (female panel, informal hear-
ing), but based his decision on the Guideline on Gender-
Based Persecution rather than the Guideline on Vulnerable 
Persons.

Th is decision clearly illustrates the problems posed by the 
provisions limiting application of the Guideline to the “more 
severe cases of vulnerability”39 in which the person’s ability 
to present their case is “severely impaired.”40 In practice, the 
Board recognized that the claimant was in need of procedur-
al accommodations, but refused to identify her as vulnerable 
under Guideline 8 for the sole reason that she was no more 
vulnerable than many other claimants. In my view, this re-
sult is completely contrary to the objectives of the Guideline. 
However, the fundamental problem lies not with the Board 
member’s interpretation of the threshold criteria, although I 
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fi nd it unduly restrictive, but rather with the criteria them-
selves.

As discussed above, restricting application of Guideline 8 
to the very severely impaired is unfair. If there is credible evi-
dence that the person is likely to have diffi  culty presenting 
her case before the Board, how can the fact that many other 
claimants experience similar diffi  culties justify a refusal to 
grant procedural accommodations that could help the per-
son to more eff ectively present her case or simply reduce her 
distress? Th e decision to identify a person as vulnerable and 
to grant appropriate procedural accommodations should be 
based on the individual’s limitations and needs, not on rank-
ing the person on a scale of relative severity of impairment 
compared to other claimants. In other words, the fact that a 
large number of claimants may suff er from PTSD, depres-
sion, anxiety, or other forms of vulnerability cannot ration-
ally justify refusal of procedural accommodations to those 
who actually need them simply because their level of impair-
ment is unexceptional. 

Th is decision also illustrates the potential for error in-
herent in allowing a Board member to override a mental 
health professional’s report on an issue at the heart of the 
latter’s expertise, psychological impairment, especially with-
out having heard the claimant. Th e above-cited case of the 
Zimbabwean woman illustrates this point. Th e Board con-
cluded that there was no reason to believe that her problems 
were particularly severe. To a mental health professional, 
however, her symptoms sound quite serious, particularly 
the fact that she displayed “fl ashback and aversive emo-
tional arousal”41 during the assessment interview. In clear, 
this indicates that as she was sitting in the psychologist’s 
offi  ce recounting her traumatic experiences, she suddenly 
switched from remembering to actually reliving the ex-
perience, somewhat like a waking nightmare. During this 
fl ashback the woman showed signs of intense distress which 
probably included physiological reactions such as shaking, 
gasping, or sobbing. Th e psychologist also observed concen-
tration and memory problems. Th is clinical picture strongly 
suggests that the woman would be likely to display similar 
symptoms during her refugee claim hearing, and that she 
was therefore a vulnerable person in need of procedural 
accommodations. Although the Board member in this in-
stance was visibly competent and caring, he appears to have 
misjudged the severity of the claimant’s impairment, prob-
ably in part because he did not fully understand the special-
ized terminology used by the psychologist. 

Federal Court Decisions
At the time of writing, there have been only two Federal 
Court cases involving Guideline 8. In Orozco,42 the Federal 
Court dismissed an application for judicial review of a deci-

sion refusing to reopen a refugee protection claim based on 
sexual orientation. Th e Court adopted a restrictive interpret-
ation of Guideline 8, asserting that “a duty to accommodate 
above and beyond those already built into the IRB processes 
is triggered only in cases of severe vulnerability where an 
applicant’s ability to present their cases [sic] is signifi cantly 
and considerably impaired.”43 Th e Court also interpreted the 
Guideline’s provisions concerning the content of expert re-
ports as if they established minimal standards, whereas they 
are more likely intended as a “best practices” model aimed 
at helping clinicians understand what information should 
ideally be included in a full-fl edged expert report.

Although both the RPD and the Federal Court discussed 
Guideline 8 at some length, it was arguably irrelevant to the 
proceedings. Th e initial claim was decided in 2005, before the 
adoption of Guideline 8. Th ere was no allegation of vulner-
ability, no psychologist’s report, and no request for procedur-
al accommodations at the initial refugee protection hearing. 
Nor did subsequent counsel identify any accommodations 
that should have been made. Th e issue of vulnerability was 
fi rst raised at the application to reopen, based on a psych-
ologist’s assessment conducted 15 months aft er the refugee 
hearing. Th e issue before both the RPD and the Federal 
Court was not whether the applicant was a vulnerable person 
as defi ned in Guideline 8, nor whether procedural accom-
modations should have been made, but instead, whether a 
breach of natural justice had occurred at the initial hearing.

In Sharma,44 the Federal Court rejected an application 
for judicial review of a decision refusing refugee status to an 
Indian man who claimed to have been tortured by the police 
aft er a bomb went off  in front of his offi  ce. His only son was 
also arrested and died of a brain hemorrhage while in police 
custody. Th e son’s body carried multiple marks of torture.

Th e IRB (correctly, in my view) refused a pre-hearing ap-
plication to designate a representative for the claimant and his 
wife but identifi ed them as vulnerable and allowed them to 
be accompanied by a support person at the hearing, based on 
reports by the claimants’ psychotherapist, social worker, and 
physician indicating that Mr. Sharma suff ered from PTSD 
and depression. Th e medical report, citing X-ray results, also 
indicated that Mr. Sharma suff ered from ongoing pain and 
limping due to a hip stress fracture, allegedly caused by hav-
ing been suspended from the ceiling by his feet for extended 
periods during police interrogation. Th is was consistent with 
Indian hospital records documenting the treatment received 
immediately aft er the alleged torture. His wife was diagnosed 
with anxiety and major cardiac problems. 

Th e Federal Court decision is troubling for two main rea-
sons. First, the Federal Court asserts that it is entirely up to 
the Board member to decide whether the claimants’ psycho-
logical vulnerability aff ected their ability to testify, without 
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even discussing the Board’s decision to totally discount all 
four medical and psychological reports submitted by the 
claimants. In particular, the Court said nothing about the 
Board’s complete failure to discuss the Canadian medical 
report linking the claimant’s physical injuries to the alleged 
torture as well as confi rming his psychological problems. 
Th is is contrary to the well-established principle that the 
Board must consider the psychological or medical evidence 
before it,45 particularly a report based in part on objective 
evidence such as an X-ray.46 Second, the Court concluded 
that “the Board member” was sensitive to the claimants’ 
vulnerability and made the necessary procedural accommo-
dations, ignoring the fact that two separate members were 
involved. Procedural accommodations were made by the 
Coordinating Member, who indeed seemed sensitive to the 
claimants’ vulnerability, whereas the presiding member was 
openly confrontational and not in the least sensitive. Th e 
Court seems to imply that once procedural accommodations 
have been made, refugee claimants cannot subsequently 
argue that their psychological vulnerability prevented them 
from adequately presenting their case. Th is is incompatible 
with the remedial purpose of Guideline 8 and more particu-
larly with s. 10.1, which states:

Th e IRB ensures that all those who appear at its hearings or other 
proceedings are questioned with sensitivity and respect. Th is 
obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, the 
IRB will attempt to avoid traumatizing or re-traumatizing the 
vulnerable person.47

Th e fact that procedural accommodations have been made 
in no way decreases the Board’s obligation to show a particu-
larly high level of sensitivity and respect to vulnerable per-
sons and to do everything in its power to avoid traumatizing 
them. Th is is incumbent on the Board in all cases in which a 
person has been recognized as vulnerable, without any need 
for counsel to explicitly remind the Board of its obligations.  

In the Sharma case, the transcript of the IRB hearing 
shows that the Refugee Protection Offi  cer and the presid-
ing Board member, Sajjad Randhawa, took turns aggres-
sively questioning the claimants, focusing on minute details 
and minor inconsistencies. Despite the chaotic and hostile 
manner in which he was questioned, the principal claimant’s 
testimony was dignifi ed and coherent. Indeed, the claimants 
told the same story throughout the proceedings, from the in-
itial port-of-entry interview through detention proceedings 
to the refugee status hearing. Th e medical and psychological 
evidence was consistent with the claimant’s description of the 
torture he underwent. Aft er reading the entire Federal Court 
fi le, I believe that the Board hearing was profoundly unfair 

and that the Board decision fl ies in the face of the evidence. 
It would be of little theoretical interest to discuss the Board’s 
decision in any detail because it focused on the particular 
facts of the case. Furthermore, the Board simply ignored that 
the claimants had been identifi ed as vulnerable without dis-
cussing the issue.

It is perhaps paradoxical that, despite the hostile question-
ing and his well-documented psychological problems, Mr. 
Sharma’s testimony was frank, plausible, and consistent. Th e 
problem did not lie with his inability to present his case, but 
rather with the Board member’s failure to fairly and compe-
tently examine the evidence.

Is Serious Vulnerability Exceptional?
Guideline 8 is premised on the assumption that only a small 
proportion of the individuals appearing before the Board are 
vulnerable enough to require procedural accommodations. 
However, the scientifi c literature on psychological diffi  cul-
ties among adult asylum seekers suggests that this premise 
is erroneous (and this, without even taking into account 
vulnerabilities not due to mental health problems): fi rst, be-
cause the prevalence of mental health diffi  culties tends to be 
quite high among asylum seekers during the fi rst few years 
following their arrival, which is generally the period during 
which they will be involved in proceedings before the Board; 
and second, because many of these mental health problems 
are likely to impair the person’s ability to adequately present 
their case before the Board. Th is question is too complex to 
examine in any depth in this paper, so I will just mention 
a few quick facts about the prevalence and impact of post-
traumatic stress disorder and depression, the mental disor-
ders that most commonly aff ect asylum seekers.

Asylum seekers are highly likely to suff er from PTSD 
and depression because they typically have been exposed to 
multiple traumatic events involving interpersonal violence, 
have suff ered multiple losses, and are subject to considerable 
stress and insecurity linked to exile and the refugee claims 
process itself. Th e likelihood of developing PTSD is generally 
much higher in response to interpersonal violence, especially 
sexual violence, than following non-intentional trauma.48 In 
addition, the probability of suff ering from PTSD usually in-
creases with the number of traumatic events to which the 
person is exposed.49 In Mexico, for example, a study found 
that rates of PTSD were double the single-trauma rate among 
adults who had experienced two to three traumas, and tri-
ple the single-trauma rate among adults with four or more 
traumas.50 Repeated traumatization not only increases the 
risk of developing PTSD but also reduces the likelihood of 
recovery, and is oft en associated with particularly severe and 
chronic mental health problems.
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PTSD prevalence tends to be high in confl ict zones. For 
example, a 1998 study of a large representative sample of 
the population of Algiers who had been exposed to wide-
spread massacres for several years found that 37 per cent of 
the population had experienced full PTSD symptoms.51 In 
countries that have gone through prolonged and extreme 
confl ict, rates of PTSD may remain high for many years post-
confl ict. Th us, the same study found a PTSD prevalence of 28 
per cent in a representative sample of the Cambodian popu-
lation, some twenty years aft er the Khmer Rouge genocide 
and about eight years aft er low-intensity warfare had end-
ed.52 Th is is far higher than the 8 per cent lifetime prevalence 
in the United States.53

Individuals with PTSD are highly likely to also experi-
ence other mental disorders, particularly depression.54 In 
Australia, for example, almost 60 per cent of individuals who 
had suff ered from PTSD in the previous year had also ex-
perienced major depression during that period.55 High rates 
of concurrent PTSD and depression are common among 
resettled refugees and asylum seekers.56 Functional impair-
ment is typically far greater among persons diagnosed with 
both PTSD and depression than those diagnosed with PTSD 
alone.57

Recurrent, involuntary, and distressing re-experiencing 
of the traumatic events is the hallmark of PTSD. Typically, 
the person is periodically fl ooded with vivid images (and 
sometimes sounds, smells and other bodily sensations) 
of the traumatic events, both during waking hours and in 
nightmares. Intrusive recollections are oft en triggered by re-
minders of the traumatic events, which may include seem-
ingly innocuous cues (for example, seeing a red truck aft er 
a serious accident involving a similar vehicle).58 Although 
traumatic memories are vivid, they are oft en narrowly fo-
cused on the core features of the event while peripheral 
features are not encoded.59 For example, hold-up victims 
may be so intensely focused on the aggressor’s gun that 
they do not register details of the person’s face or clothing. 
Perception of time is oft en distorted in relation to traumatic 
events.60 In some cases, confusion or inability to remem-
ber details about traumatic events may occur because the 
person is overwhelmed by intense emotions that paralyze 
her ability to think clearly (somewhat akin to “blanking out” 
because of severe anxiety about tests or public speaking). 
Insomnia and diffi  culty concentrating are also very com-
mon PTSD symptoms. Th ese diffi  culties are compounded 
when the person is also depressed.61 Depression frequently 
leads not only to diffi  culty concentrating and a general slow-
ing of mental processes, but also to a general listlessness and 
sense of despair which may prevent the person from pre-
senting their case convincingly. All of these symptoms can 

seriously impair claimants’ ability to present their case dur-
ing proceedings before the IRB.62

Th e IRB Training Manual on Victims of Torture
Th e IRB Training Manual on Victims of Torture63 is, with 
some notable exceptions, a remarkably thorough, well-in-
formed, and thoughtful document on dealing with asylum 
seekers and refugees who have been subjected to torture. As 
suggested in Guideline 8, much of the manual is also highly 
relevant when dealing with other vulnerable persons, particu-
larly the many asylum seekers and refugees who have been ex-
posed to other forms of organized violence such as rape, civil 
war, police brutality, death threats, domestic violence, and 
so on. Th e manual discusses issues such as the eff ect of post-
traumatic stress on memory, concentration, and ability to tell 
one’s story and the implications for credibility assessment. It 
also describes in considerable detail best practices for deci-
sion makers and RPOs when questioning vulnerable persons, 
advocating a technique based on the “Golden Rule,” which is 
to “Let the claimants tell their stories in their own words and 
at their own pace.”64 Th e manual makes detailed suggestions 
for techniques to put the claimant at ease and build a rela-
tionship of respect and trust, as well as suggestions on how 
to approach sensitive topics such as torture or sexual abuse 
in a way that balances the need to probe the claim and test 
credibility, on the one hand, and to avoid re-traumatizing the 
claimant, on the other. Since Guideline 8 clearly encourages 
decision makers and RPOs to adopt the approach described 
in the Training Manual when dealing with vulnerable claim-
ants, counsel could certainly draw upon it to support requests 
for a non-confrontational hearing in which the claimant is 
invited to describe the alleged incidents “in his or her own 
words and without interruption.”65   

Although the information in the Training Manual on 
Victims of Torture is generally excellent, it contains a number 
of seriously misleading statements in its section “Malingering 
and PTSD.”66 Th ese misconceptions appear to be largely based 
on a single article by Michael R. Harris and Philip J. Resnick, 
a continuing education text designed to teach mental health 
professionals techniques for the diff erential diagnosis of sus-
pected malingerers in a clinical setting.67 Th e original article 
contains a number of oversimplifi cations, and the authors of 
the IRB Training Manual also appear to have misinterpreted 
some portions of the article. Here are some responses to the 
main misconceptions in the Training Manual’s “Malingering 
and PTSD” section.

Misconception 1: Mental health professionals can be easily 
fooled by malingerers because diagnosis of PTSD and other 
mental disorders rests essentially on unverifi able self-reported 
symptoms. Mental disorders are easy to fake because defi ned 
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by subjective criteria and lists of symptoms are easily avail-
able.

Th is is similar to saying that IRB decision makers are eas-
ily fooled because their decision rests almost entirely on the 
claimant’s testimony, with little independent evidence to cor-
roborate or contradict it. While it is true that deciding refu-
gee claims presents a challenge, competent decision makers 
who know how to question a claimant and assess credibility, 
who are well-informed about country conditions, and who 
carefully examine all the evidence should generally be able to 
make well-founded decisions (although, like mental health 
professionals, they are not infallible!).

Although Harris and Resnick do write that PTSD is easy 
to fake because it is defi ned almost completely by subjective 
criteria and because lists of symptoms are easily available, 
they then go on to describe a series of techniques that allow 
detection of such malingering. Th ese elementary techniques 
are familiar to any competent mental health professional. For 
example, Harris and Resnick write:

Inconsistency between the reported symptoms and clinical 
observations, the patient’s reports and collateral history, symp-
tom patterns with known psychiatric illnesses, or the patient’s 
reported symptoms and their actual known functioning are all 
frequently seen in malingerers. Clinicians should be particularly 
careful to ask open-ended questions in suspected malingerers 
and let patients tell their complete story with few interruptions. 
Details can be clarifi ed later with specifi c questions.68

Further, they also write:

Th e clinician should insist on detailed descriptions of symptoms. 
Malingering patients may know which symptoms to report but 
may be unable to give convincing descriptions or examples from 
their personal life. Behavioral observations during the examina-
tion may assist in evaluating symptoms of irritability, exagger-
ated startle response and diffi  culty concentrating.69

Again, one can draw a parallel with situation facing a 
Board member listening to an asylum seeker reciting a story 
“acquired” from a smuggler. At one level, one might say that 
it is easy for asylum seekers to draw on published accounts 
of successful claims to concoct a story calculated to fool 
Board members. On the other hand, a skilful Board member 
will, in most cases, quickly realize that the claimant’s story is 
paper-thin and that she is unable to elaborate on the back-
ground circumstances surrounding the fabricated narrative. 
Likewise, it is indeed relatively easy for would-be malinger-
ers to fi nd descriptions of psychiatric symptoms and to recite 
them during an assessment, but this defi nitely does not mean 
that they can easily deceive a competent professional.

Mental health professionals conducting a clinical as-
sessment do not rely solely on the patient’s self-reported 
symptoms (e.g., nightmares, insomnia) but also base their 
assessment on direct observation of the patient’s behaviour. 
According to DSM-IV criteria,70 for example, clinicians can-
not pose a diagnosis of PTSD on the basis of self-reported 
symptoms alone; they must also observe certain specifi c 
behaviours such as exaggerated startle response, hypervigi-
lance, irritability, or diffi  culty concentrating during the as-
sessment interview. Such behaviours are very diffi  cult to 
fake. More generally, mental health professionals undergo 
years of training during which accurate diagnosis of mental 
disorders is of central importance, as well as seeing dozens, if 
not hundreds, of patients suff ering from such disorders over 
the years. Th ey learn to reliably recognize the constellation 
of self-reported symptoms and behaviours that characterize 
diff erent disorders. Part of their job is to detect malingering 
or exaggeration of symptoms, not only for the purpose of ex-
pert reports but also in order to decide whether medication 
or other treatment is warranted.

Misconception 2: Mental health professionals are reluctant 
to consider the possibility of malingering, even in obvious situ-
ations, for fear of damaging the therapeutic relationship based 
on unconditional acceptance.

Mental health professionals perform two main functions, 
assessment and treatment, involving two distinct attitudes 
and skill sets. During assessment, the professional’s main 
concern is to accurately identify the precise nature of the per-
son’s mental health problems. A clinical assessment typical-
ly involves a series of detailed questions about the person’s 
current diffi  culties; their emotional, cognitive, and physical 
symptoms; the circumstances in which the symptoms fi rst 
appeared and how they evolved over time; relevant family 
and personal history; current psychosocial circumstances 
that may impact the person’s mental state. While question-
ing the patient, the clinician will of course be attentive to the 
behaviours indicative of the person’s cognitive and emotional 
state, such as body language, facial expressions, paralinguis-
tic cues, emotional expression, nervousness, slow reactions, 
apathy, etc. Th e clinician will also closely monitor the patient’s 
narrative for any sign of concentration problems, incoher-
ence, bizarre ideation, etc. In most cases, the clinician will 
have formed a working hypothesis quite early in the assess-
ment process because the person’s symptoms and behaviours 
fi t a recognizable diagnostic pattern that the professional has 
learned to identify through years of training and experience.  
Th e rest of the interview will serve to test the hypothesis, to 
fl esh out the diagnosis, and to better understand the needs 
of this particular patient. If clinicians note any apparent in-
consistencies or exaggerations in the patient’s account, they 
will probe further to determine whether this is a sign of ma-
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lingering or, on the contrary, an indication that the person’s 
problems are more severe than initially thought or that the 
diagnosis should be revised.

Accuracy is of paramount importance during assessment. 
Although making moral judgments about patients is to be 
avoided, making well-informed cognitive judgments about 
the patient’s condition is at the heart of mental health pro-
fessionals’ expertise and training. Detection of malingering 
is important for clinical as well as forensic reasons in order 
to avoid prescribing unnecessary medications or other treat-
ment.

During treatment, the role of the mental health profession-
al shift s to a focus on empathic listening and support. Th is is 
the stage at which many schools of psychotherapy advocate 
an attitude of unconditional acceptance, which means that 
the therapist should listen to the patient and try to under-
stand her on her own terms in order to build the relationship 
of trust that is essential to psychotherapy. Th roughout the 
treatment process, however, the professional will continue to 
monitor behavioural and narrative cues in order to further 
refi ne the diagnosis.

Harris and Resnick’s assertion that psychiatrists are oft en 
reluctant to consider the possibility of malingering is based 
on studies conducted in clinical contexts such as emergency 
rooms rather than a forensic context. Th ey quite rightly point 
out that in a clinical context, mental health professionals 
should be cautious before concluding that a patient is malin-
gering because of the risk of overlooking symptoms of sui-
cidal ideation, potential psychotic decompensation, or other 
serious problems. Even patients who exaggerate or fabricate 
symptoms may well have other, genuine mental health prob-
lems. Again, there are parallels in the fi eld of refugee protec-
tion. For example, individuals who have genuinely suff ered 
persecution sometimes make the mistake of basing their claim 
for asylum on a fabricated story because some unscrupulous 
smuggler has assured them that it’s a winner. Others may lie 
about certain facts out of fear that they might be detrimental 
to their claim. Although lie detection is important, clinicians 
need to keep in mind that a person who malingering or exag-
gerating symptoms may be genuinely ill, just as IRB decision 
makers should remind themselves that a person who is lying 
or embellishing may nonetheless be a genuine refugee.

Misconception 3: “Psychiatrist’s ability to detect lies in stran-
gers is little better than chance” and their confi dence in their 
ability to detect malingering is unrelated to their actual ability.

Th is statement is extraordinarily misleading. In support 
of this assertion, Harris and Resnick quote Paul Ekman’s 
1985 book Telling Lies.71 In fact, Ekman states that scientifi c 
studies show that “few people do better than chance in judg-
ing whether someone is lying or truthful,”72 and that this ap-
plies not only to the general population but also to profes-

sionals whose job involves detection of deception, be they 
psychiatrists, police offi  cers, polygraph examiners, or others. 
Furthermore, the person’s confi dence in their ability to de-
tect lies is unrelated to their actual ability. In the twenty years 
since Ekman wrote these words, multiple scientifi c studies 
of deception detection have confi rmed his fi ndings, consist-
ently showing that not only psychiatrists and clinical psych-
ologists, but also judges, police offi  cers, customs offi  cials, 
parole offi  cers, polygraph examiners, and auditors are on 
average no better than non-professionals in detecting decep-
tion, which means little better than chance.73 A recent paper 
reviewing the results of over two hundred scientifi c studies 
involving a total of more than 24,000 participants confi rmed 
that professionals whose job involves detection of deception 
were in general no more accurate at lie detection than the 
general population, and that average accuracy is about 54 per 
cent (just 4 per cent better than chance).74 Th e only profes-
sional groups who appeared to be somewhat more accur-
ate at detecting deception were US Secret Service and CIA 
agents, although this fi nding may well be spurious because 
of small group size.75 Psychiatrists and clinical psychologists 
were at least as good as US federal and state judges at distin-
guishing truth from lies, although both judges and mental 
health professionals were only very slightly better than the 
general population.76 Th e same studies show that there is 
little or no relation between confi dence in one’s ability to de-
tect deception and actual ability. On the other hand, some 
individuals are consistently above average in their ability to 
detect deception, but this appears to be linked to their cogni-
tive style rather than to their profession, gender, age, or other 
demographic characteristics.77 Several studies indicate that 
observing a person over a longer period of time and, better 
yet, in diff erent contexts tends to increase accuracy.78  

Studies of deception detection generally involve viewing 
a brief videotaped excerpt of a person either lying or telling 
the truth about a particular event. Th is is similar to the task 
facing a mental health professional or an IRB decision maker 
who is trying to decide whether a refugee claimant is tell-
ing the truth about the traumatic events experienced in the 
country of origin. However, it may well be somewhat diff er-
ent from the main task performed by mental health profes-
sionals during assessments, which is to determine whether 
a constellation of symptoms and behaviours are consistent 
with a typical diagnostic picture. In the latter case, the clin-
ician is comparing the symptoms displayed and recounted by 
the patient to a diagnostic template. It would seem plausible 
that it would be easier for a clinician to accurately identify 
symptoms that are inconsistent with a diagnostic template 
about which she is an expert than to judge the veracity of 
a narrative about a unique incident, which cannot be com-
pared to a template and about which the listener has no 
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specialized knowledge. In other words, I would predict that 
mental health professionals’ ability to detect malingering 
would generally be considerably better than chance because 
this involves identifying deviations from a characteristic pat-
tern of symptoms that the professional has seen many times 
before. Be that as it may, the one thing that has been con-
clusively demonstrated by multiple scientifi c studies is that 
mental health professionals are at least as good as judges, 
customs offi  cials, police offi  cers, or the general population at 
distinguishing truth from lies.

Misconception 4: Mental health professionals “may” rely 
solely on symptom checklists or leading questions or self-re-
porting, not spend enough time with the patient, be swayed by 
vivid stories, not be suffi  ciently knowledgeable, or be otherwise 
incompetent or unprofessional

Th e Training Manual states that there are “a number of 
reasons why a claimant might be able to fool the ordinary 
professional,” notably because professionals “may” engage 
in a host of poor practices such as relying solely on leading 
questions or symptom checklists, not spending enough time 
with the patient, being swayed by vivid stories, not being suf-
fi ciently knowledgeable, and so on.79 Th is highly prejudicial 
assertion is purely hypothetical: a claimant “might” be able 
to fool a professional, who “may” be incompetent. Th ere is 
absolutely no evidence as to the frequency of such practi-
ces. Obviously, in any profession, be it mental health, law, or 
any other, one can fi nd individuals who are unethical or do 
shoddy work. Th is says nothing about the integrity or com-
petence of the profession as a whole.  

Some of the examples of supposed shoddy practices by 
mental health professionals are visibly based on misinter-
pretation of the quoted source. For example, the manual 
states, “In one study the use of leading questions or symptom 
checklists allowed malingerers unfamiliar with psychiatric 
disorders to qualify for diagnoses of major depression and 
posttraumatic stress disorder.”80 In fact, this was a study in 
which college students were provided with a list of symp-
toms drawn from the DSM-IV description of four disorders, 
including PTSD and depression, and asked to check off  the 
symptoms that they thought were experienced by people 
suff ering from these disorders.81 Not surprisingly, faced with 
a list of symptoms, a large proportion of the college students 
were able to guess which ones to endorse. Th is is very diff er-
ent from convincing a mental health professional that one is 
actually experiencing such symptoms during a face-to-face 
assessment interview or therapy session. 

In the real world, mental health professionals do not pose a 
diagnosis of PTSD or depression or any other diagnosis based 
only on the patient’s answers to a symptom checklist. To do so 
would be contrary to elementary professional ethics. In addi-
tion, many diagnoses cannot be made solely on the basis of 

self-reported symptoms. Before posing a diagnosis of PTSD, 
for example, the clinician must also observe certain behav-
iours and be convinced that the person’s ability to function in 
daily life is at least somewhat impaired. If used at all in the con-
text of a clinical assessment, questionnaires are fi lled out aft er 
the interview as an additional means to check the diagnosis. 
Symptom checklists are primarily used for research, particu-
larly in the context of anonymous studies in which respond-
ents have no incentive to invent or exaggerate symptoms.

Other assertions, such as “Th e professional may not spend 
enough time with the claimant” or “may not being [sic] suf-
fi ciently knowledgeable about PTSD and/torture [sic]”82 are 
not sourced and appear to be purely gratuitous. Th e manual 
certainly provides no evidence to support them.

Th e reason that I have discussed at such length the 
Training Manual’s misleading statements about mental 
health professionals is that such negative stereotypes of men-
tal health professionals appear to be quite pervasive within 
the IRB. Th is impression is based on interviews with former 
Board members and on analysis of a large number of recent 
Refugee Protection Division decisions (2004–2008) involv-
ing psychiatric or psychological evidence. It is certainly dis-
turbing to read such caricatural negative stereotypes in the 
Training Manual on Victims of Torture, which is otherwise a 
very thoughtful and well-researched document.  Even more 
disturbing, this type of negative stereotyping too oft en leads 
Board members to discount expert reports written by com-
petent mental health professionals and based on thorough 
clinical assessments.

Conclusion
Th e adoption of the Guideline on Procedures with Respect 
to Vulnerable Persons Appearing Before the IRB is clearly 
an important step in the right direction. Th us, it explicitly 
recognizes the principle that vulnerable persons appearing 
before the Board have the right to procedural accommoda-
tions to ensure that they receive a fair hearing. Th e Guideline 
defi nes sources of vulnerability in broad and inclusive terms 
and confi rms that Board members have considerable discre-
tion to devise procedural accommodations tailored to fi t the 
vulnerable person’s particular needs. Decision makers are 
strongly encouraged to adopt the approach proposed in the 
Training Manual on Victims of Torture when questioning vul-
nerable persons in order to minimize re-traumatization.  So 
far, the Board has accepted most applications made under 
Guideline 8, indicating that there is a genuine desire to take 
the needs of vulnerable persons into account.

For the moment Guideline 8 serves only to provide pro-
cedural accommodations. However, one can reasonably 
argue that in order to achieve the Guideline’s stated purpose 
of ensuring that vulnerable persons are not disadvantaged in 
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presenting their case, Board members should also take such 
persons’ psychological diffi  culties into account when assess-
ing their credibility. Such an interpretation would go a long 
way toward making the refugee protection processes fairer.

However, there are a number of problems with the 
Guideline. First, limiting application of the Guideline to 
cases involving exceptionally severe impairment is unduly 
restrictive. Procedural accommodations should be permitted 
whenever there is reason to believe that they might make it 
easier for the person to tell her story or decrease her level of 
distress. Second, Board members do not have the expertise 
to review a mental health professional’s opinion as to the ap-
plicant’s mental health status. For the purpose of procedural 
accommodations, a report by a qualifi ed mental health pro-
fessional concluding that the person has mental health prob-
lems likely to impair her ability to present her case should be 
treated as conclusive proof of vulnerability.

Ultimately, though, the main problem with Guideline 8 
is the fact that it is purely procedural and does not address 
the many other problems faced by vulnerable asylum seekers 
and permanent residents, briefl y outlined in the introduc-
tion to this paper. Th ere is an urgent need for immigration 
authorities, refugee rights advocates, and mental health pro-
fessionals to make a concerted eff ort to develop policies de-
signed to better meet the needs of vulnerable persons. It is 
to be hoped that the Guideline on Procedures with Respect to 
Vulnerable Persons Appearing Before the IRB will prove to be 
the fi rst step on a long road toward greater fairness for vul-
nerable persons seeking protection in Canada.
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Abandoning Refugees? An Analysis of 
the Legal Framework Governing 

Non-compliant Claimants in Canada
Martin Jones

Abstract
Th e refugee status determination (RSD) process in Canada, 
like the RSD processes of other states, currently rejects one 
in fi ft een refugee claims based upon the non-compliance of 
refugee claimants with the rules of the process. Most com-
monly this is due to a claimant’s failure to provide requested 
information or his or her failure to attend a scheduled 
hearing. Th ese “abandonment” decisions result in the ex-
pedited removal of claimants without access to further re-
view. Despite the drastic consequences of such decisions, the 
framework within which they are made neither has been 
comprehensively outlined nor has its application been cata-
logued, which is the aim of this paper. It argues that while 
the formal provisions of the domestic framework are both 
inconsistent with international law and in excess of the dele-
gated authority through which it is constructed, the Court’s 
application of the framework has been generous to refugee 
claimants.

Résumé
Le processus de détermination du statut de réfugié (DSR) au 
Canada, tout comme les processus de DSR d’autres états, re-
jette actuellement une revendication du statut de réfugié sur 
quinze, basé sur le non-respect des règlements du processus 
par les demandeurs du statut de réfugié. Le plus souvent, la 
raison est qu’un demandeur n’a pas soumis les informations 
demandées, ou ne s’est pas présenté à une audience régulière. 
Ces décisions pour « abandon » donnent lieu à un processus 
accéléré de renvoi des demandeurs sans accès supplémen-
taire à un réexamen. Malgré les conséquences drastiques de 
telles décisions, le cadre dans lequel elles sont faites n’a pas 
été suffi  samment élaboré dans tous ses détails, ni leur appli-
cation cataloguée, ce qui est l’objectif de cet article.

The most likely outcome of a refugee claim in Canada 
is acceptance. However, another highly possible out-
come is abandonment. In the fi rst half of 2008, out 

of a total of 8,311 decisions made in refugee claims, 535 (or 
6 per cent) were decisions to declare a refugee claim to have 
been abandoned.1 In some offi  ces of the Immigration and 
Refugee Board (the Board), abandonment decisions account 
for one-tenth of decisions rendered.2 Abandonment can be 
the outcome of an even larger percentage of refugee claims 
in Canada from certain countries of origin.3 Even countries 
of origin with very high rates of acceptance can be plagued 
by signifi cant numbers (both absolutely and relatively) of 
abandoned refugee claims. Furthermore, the issue of aban-
donment is not particular to Canada. In recent years in the 
United Kingdom refusals because of “non-compliance” have 
accounted for a similar proportion of decisions rendered.4 In 
2008, the practice of Greece in declaring as “interrupted” very 
large numbers of cases attracted condemnation by the United 
Nations High Commissioner for Refugees (UNHCR).5

It has been suggested that these high rates of abandonment 
decisions raise concerns regarding the population of refugee 
claimants in Canada (and elsewhere). Th ese concerns have 
commonly prompted the draft ing of provisions allowing for 
the expedited removal of individuals who abandon their re-
quests for asylum. Such provisions simply raise the ante for 
the refugee claimant and underscore the potentially catas-
trophic consequences of an abandonment decision. Yet de-
spite accounting for a sizable percentage of refugee claim 
outcomes, the law governing the abandonment of refugee 
claims in Canada (and elsewhere) has not been the object 
of study. Th e purpose of this paper is to explore the legal 
frameworks which govern the manner in which these refu-
gee claimants are dealt with by the administrative tribunals 
and courts of Canada charged with deciding their cases. Th e 
non-compliance of such claimants with the administrative 
machinery used to determine their worthiness for protection 
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poses a conundrum: to what extent is compliance with the 
procedures of the country of asylum required in order to be 
entitled to its protection?

Th e answer to this question must be discerned within the 
bounds of the legal frameworks governing abandonment de-
cisions, both international and domestic. Th e latter largely 
restrict abandonment decisions to situations where a claim-
ant has failed to provide required information or to attend 
his or her hearing before the decision maker. Unfortunately, 
in determining whether either of these circumstances has oc-
curred the latter domestic framework in signifi cant ways is 
inconsistent with Canada’s international obligations and its 
own schema of delegated authority. However, while the judi-
ciary have failed to explicitly address these failings in the do-
mestic frameworks, their decisions have read into the frame-
work a requirement of intention that in many ways implicitly 
addresses the gaps of the domestic framework. To answer 
the question posed earlier, compliance with the procedures 
of the country of asylum is only required insofar as it is an 
indication of a continuous intention to seek the protection 
of Canada.

Th is article will begin by outlining the legal framework 
which governs decisions to abandon refugee claims. Th ere 
are both international law and international practice that are 
relevant to determining the proper process that should be 
followed. In addition, Canada’s legislation governing refu-
gee protection, and its delegated legislation, provide limits 
on the reasons for and methods through which a claim can 
be declared abandoned. Aft er establishing and critiquing 
the legal framework, the article will review its application 
by Canadian tribunals with a view to indicating the specifi c 
defi ciencies in the legal framework that the jurisprudence 
has fi lled.

Legal Framework
As a term, “refugee status determination” (RSD) is somewhat 
misleading; the process of RSD does not “fi x conclusively or 
authoritatively” (determine) the status of a refugee claimant. 
At international law, it is well established that refugee status 
exists before any status determination conducted by a state 
party to the Convention relating to the Status of Refugees (the 
Refugee Convention)6 or the offi  ce of the UNHCR.7 RSD, 
through its process of gathering and interrogating informa-
tion about the refugee claimant’s situation in his or her coun-
try of origin, simply “recognizes” the pre-existing and in-
dependent status (or lack thereof) of the claimant. Logically 
then the status of an individual at international law persists 
regardless of whether a state or UNHCR in fact recognizes 
the “true” status of the claimant—or for that matter whether 
or not the refugee assists the state in recognizing his or her 
true status.

And yet the pragmatic task of managing migration re-
quires that the status of a person be known to the state. RSD 
exists in domestic law to allow a state’s immigration bureau-
cracy to label a particular individual seeking protection as 
either “legitimate” (refugee) or “illegitimate” (non-refugee) 
and to thereby grant him or her access to (or refuse access to) 
various benefi ts accruing from that status. As the process typ-
ically unfolds, a refugee claimant’s status is adjudicated based 
upon information gathered by state agents largely through 
documentary sources, written statements, and oral state-
ments given during interviews and hearings. In Canada, this 
function is performed by the Refugee Protection Division 
(the RPD) of the Immigration and Refugee Board.8 Th e 
nuance of a non-complaint but nonetheless bona fi de refugee 
is lost in the functionalism of this process.

Th e legal framework that governs the decision making 
of the RPD is necessarily a parochial one, that of domestic 
law. But Canadian law requires that this framework be in-
terpreted, as much as possible (and especially where there is 
silence), in keeping with Canada’s international legal obliga-
tions. It is for this reason that the guidance of the latter will 
be outlined, including international practice, below before 
proceeding to a more detailed analysis of the domestic legal 
provisions.

International Legal Framework
International law, as a principal source of Canada’s obliga-
tion to off er protection to refugee claimants, provides a 
framework within which abandonment decisions must be 
made. While international treaties are not formally a part of 
Canadian law unless implemented by statute,9 the values re-
fl ected in international human rights law “may help inform 
the contextual approach to statutory interpretation and judi-
cial review.”10 International instruments and practices will be 
discussed below insofar as they relate to the right to asylum, 
the right to due process, the norms of refugee determination, 
and other considerations. While not explicitly addressing 
the topic of abandonment of refugee claims, international 
law will be shown to strongly suggest that any decision to 
abandon should be made with sensitivity to the claimant’s 
situation, with caution and only aft er full procedural rights 
have been accorded a claimant. International instruments 
and customs with respect to refugee determination and other 
civil proceedings will be shown to require a fair hearing with 
the claimant being given a reasonable opportunity to retain 
counsel and an interpreter before any decision with respect 
to abandonment is made.

Th e right to asylum11 is guaranteed in numerous inter-
national declarations, agreements, and treaties.12 Th e most 
comprehensive assessment of asylum, otherwise known as 
refugee protection, is provided by the Refugee Convention 
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(and the Protocol Relating to the Protection of Refugees13 [the 
Protocol] of 1967). Unfortunately, although not surprising-
ly, neither of these international agreements deals with the 
procedures by which a refugee claim should be made or de-
termined.14 Consequently, concerning the issue of abandon-
ment both treaties are silent.15

Both these international treaties accept that the right to 
asylum is not without obligation on the claimant. Article 2 of 
the Refugee Convention requires that a refugee claimant con-
form to the laws and regulations in the country of asylum (al-
though it provides no explicit consequences for those claim-
ants who fail to so conform). Article 31 predicates relief from 
prosecution for unlawful entry upon a refugee presenting 
himself or herself without delay to the authorities and show-
ing good cause for his or her illegal entry. Numerous of the 
socio-economic rights provided to refugees in the Refugee 
Convention are provided only to refugees “lawfully” present, 
staying or residing.16 Notwithstanding these provisions, the 
Refugee Convention’s treatment of non-refoulement and ex-
pulsion (with respect to bona fi de refugees17) states that only 
the most serious and criminal breaches of domestic law will 
allow for expulsion or forced return.18

While the Refugee Convention and the Protocol may be 
silent on the proper procedures by which refugee status 
is determined (and thus through which claims are aban-
doned), the UNHCR has issued guidelines. Canadian courts 
have given weight to the pronouncements of UNHCR, and 
have, in particular, accepted the importance of the UNHCR 
Handbook: “[it ]must be treated as a highly relevant authority 
in considering refugee admission practices.”19 Th e UNHCR 
Handbook states (at paragraph 190) that any decisions re-
garding refugees should be made in the context of their dis-
advantaged situation:

It should be recalled that an applicant for refugee status is nor-
mally in a particularly vulnerable situation. He fi nds himself in 
an alien environment and may experience serious diffi  culties, 
technical and psychological, in submitting his case to the au-
thorities of a foreign country, oft en in a language not his own. 
His application should therefore be examined within the frame-
work of specially established procedures by qualifi ed personnel 
having the necessary knowledge and experience, and an under-
standing of an applicant’s particular diffi  culties and needs.

Furthermore, UNHCR has declared in the Handbook that 
a claimant “should receive the necessary guidance as to the 
procedure to be followed” and that a refugee determination 
authority must understand that a claimant may “still feel ap-
prehensive vis-à-vis any authority.”20 In addition, in com-
menting on developments in asylum procedures, UNHCR 
has emphasized that the principle of fairness shall be not 

superseded by the goal of effi  ciency.21 Th us it would appear 
that abandonment, like any other determination of a refugee 
claim, should occur only aft er a decision maker has ensured 
that the claimant has received adequate guidance and assist-
ance.

Numerous international human rights treaties provide in-
sight into the striking of a balance between “fairness” and 
“effi  ciency” that is necessary in any administrative process. 
Decisions that aff ect an individual’s legal rights or civil status 
are generally required by international law to comply with a 
particular balance of fairness and effi  ciency: such decisions 
must meet the standards of due process. For example, Article 
14 of the International Covenant on Civil and Political Rights 
(ICCPR) provides an overarching right to all those facing 
“a determination of … his rights and obligations in a suit at 
law” to “a fair and public hearing by a competent, independ-
ent and impartial tribunal established by law.” Unfortunately, 
the minimum standards prescribed by the ICCPR (and also 
dealt with by Canada in its periodic reports to the treaty 
monitoring body22) only explicitly apply to criminal trials. 
Some jurisprudence suggests that Article 14 of the ICCPR 
does not apply to immigration proceedings.23 However, even 
if Article 14 does not apply, Article 13 guarantees that ex-
pulsion will only occur lawfully “in pursuance of a decision 
reached in accordance with law” and only aft er the individual 
concerned has been allowed “to submit the reasons against 
his expulsion” to a competent independent authority.24 Th us, 
the ICCPR guarantees a hearing, or at a minimum the right 
to make submissions on the topic.25

While the international treaties may not explicitly defi ne 
the elements of what constitutes a “fair hearing” in refugee 
determination in general or abandonment decisions in par-
ticular, the ultimate consequence of these decisions suggests 
that a high standard of due process is required:

Most of the countries examined in this paper [comparing ref-
uge determination regimes] do not have the death penalty. Yet 
for a refugee wrongly rejected and returned to the country from 
which he has fl ed, death may be the result. Th e potential conse-
quences of an error in refugee determination require the high-
est standards for the determination systems. However, none of 
the systems comes close to the protection off ered to an accused 
criminal, where the potential harm from error is a good deal 
less.26

Th e analogy of due process guarantees in refugee deter-
mination systems and capital trials is apt.27 In the context of 
administering the death penalty case (when consular access 
rights were violated) the Inter-American Court has held as 
follows with respect to due process:
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It is obvious that the obligation to observe the right to informa-
tion becomes all the more imperative here, given the exception-
ally grave and irreparable nature of the penalty that one sen-
tenced to death could receive. If the due process of law, with 
all its rights and guarantees, must be respected regardless of the 
circumstances, then its observance becomes all the more im-
portant when that supreme entitlement that every human rights 
treaty and declaration recognizes and protects is at stake: human 
life.

Because execution of the death penalty is irreversible, the strict-
est and most rigorous enforcement of judicial guarantees is re-
quired of the State so that those guarantees are not violated and 
a human life not arbitrarily taken as a result.28

Th is logic applies equally to the nature of an abandon-
ment decision and its consequences which, aft er the removal 
of the claimant, is eff ectively irreversible and which is pot-
entially the cause of inestimable harm to a bona fi de refugee. 
Pursuing this logic, the Federal Court frequently has con-
sidered the potentially dire consequences of abandonment 
in assessing the fairness of the decision.29 Th us, in addition 
to requiring a hearing, international law requires that any 
abandonment process provide the claimant with procedural 
rights—and that these rights be rigorously enforced.

Particular Refugee Determination Guidelines
While there is no universally accepted system of refugee 
determination, procedural rights aff orded refuge claimants 
in other refugee determination systems may provide guid-
ance about generally accepted notions of procedural rights 
in the context of refugee determination. As noted in the 
Federal Court of Appeal’s decision in Rahaman,30 Canadian 
courts should look to accepted international norms when 
interpreting aspects of the Refugee Convention which are un-
defi ned.31

As noted earlier, the UNHCR, through its Handbook, has 
provided some general guidance on general refugee deter-
mination procedures. In addition, the Executive Committee 
(ExCom) of UNHCR has adopted a resolution32 requiring a 
refugee determination process to include, among other ele-
ments, (i) the provision of guidance to the refugee claimant 
as to the procedure to be followed, (ii) the provision of the 
necessary facilities, including the services of a competent 
interpreter, for submitting his case to the authorities con-
cerned, and (iii) the opportunity for a refugee claimant, of 
which they should be duly informed, to contact a representa-
tive of UNHCR. UNHCR’s own refugee status guidelines for 
its own decision makers require it not to abandon (close) a 
refugee claim unless the decision maker loses contact with a 
claimant for more than six weeks following the scheduling of 

an interview.33 Even where cases are “closed,” requests for a 
“re-opening” of the claim should “generally be granted.”34

Th e Council of Europe has adopted a general framework 
of substantive and procedural rights which give substance 
to the prescription against the refoulement of refugees. Th e 
Council’s Resolution on Minimum Guarantees for Asylum 
Procedures35 states, in part, as follows:

13. Asylum-seekers must be informed of the proced-1. 
ure to be followed and of their rights and obligations 
during the procedure, in a language which they can 
understand. In particular:
– they must be given the services of an interpreter, 2. 
whenever necessary, for submitting their case to the 
authorities concerned. Th ese services must be paid 
for out of public funds, if the interpreter is called 
upon by the competent authorities,
– in accordance with the rules of the Member State 3. 
concerned, they may call in a legal adviser or other 
counselor to assist them during the procedure,
…4. 
14. Before a fi nal decision is taken on the asylum 5. 
application, the asylum-seeker must be given the 
opportunity of a personal interview with an offi  cial 
qualifi ed under national law.

Th e European Union’s binding minimum procedural 
standards also require a hearing in most cases.36 Exceptions 
to this provision are permitted only where the decision is 
positive,37 where there has been a prior interview of some 
kind,38 or where evidence already provided by the refugee 
claimant indicates that the claim is manifestly unfounded.39 
Even where a decision is made to abandon a refugee claim 
due to the failure of a refugee to attend an interview, the EU 
Procedural Directive allows for the right of reopening where 
good cause for non-attendance is shown.40

Th us the right to a hearing is not only required by inter-
national law, but also customarily accorded in other refu-
gee determination systems. Furthermore, applying both the 
UNHCR and European frameworks, an abandonment deci-
sion should not be made before a claimant has been accorded 
a reasonable opportunity to retain legal counsel and the ser-
vices of an interpreter (if required). Th e right to counsel and 
an interpreter is a right that predates a hearing and it is a 
right that persists throughout the determination procedure. 
Where a claim is abandoned, a refugee claimant should have 
the ability to reopen his or her claim upon establishing good 
cause for the abandonment. As will be seen below, Canadian 
law frequently fails to provide these procedural protections.

Other International Law Considerations
As noted at the outset of this discussion on international law 
and practice, there is little explicit guidance in international 
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law with respect to abandonment decisions; not all countries 
even have such procedures. However, there is much broad-
er international jurisprudence on “manifestly unfounded” 
claims. While in Canada, the statutory framework separ-
ates abandonment determination from the determination 
of whether a claim is manifestly unfounded, in practice the 
result is identical: an expedited removal process with no ac-
cess to subsequent risk assessments.41 In some limited sense, 
an abandonment decision can be seen as a “manifestly un-
founded” decision in a diff erent guise.42 It is therefore in-
structive that even “fraudulent applications” (which form 
a subset of UNHCR’s defi nition of manifestly unfounded 
refugee claims) should be accorded procedural protections, 
including the right to an oral hearing.43 Th is suggests that 
determinations of abandonment, which are made without al-
leging fraud, should accord the claimants similar procedural 
protections.

Domestic Legislative Framework
Th e jurisprudence on abandonment has built up over a sig-
nifi cant period of time. As a result, both the current and 
previous legislative frameworks must be reviewed. Th e 
Immigration Act44 was the governing statute for refugee 
protection in Canada from 1978 to 28 June 2002.45 Th e 
Convention Refugee Determination Division (CRDD) of the 
Immigration and Refugee Board had jurisdiction over the de-
termination of refugee claims in Canada—and consequently 
the abandonment of refugee claims—between its establish-
ment in 199346 and 27 June 2002. Since 28 June 2002, under 
the Immigration and Refugee Protection Act47 (IRPA), the 
Refugee Protection Division of the Board has had jurisdic-
tion over refugee claims and their abandonment.

Th e decision by the Board, under both the Immigration 
Act and the IRPA, to declare a refugee claim to be abandoned 
is a fi nal decision. A valid abandonment decision causes the 
Board to become functus offi  cio over the refugee claim as it 
represents the fi nal disposition of the claim. Under both the 
Immigration Act and the IRPA, a declaration of abandon-
ment by the Board has severe consequences for a claimant. A 
conditional removal order (which is typically issued shortly 
aft er a claimant makes a refugee claim) becomes eff ective 
upon the abandonment of the claim by the Board and the 
notifi cation thereof of the claimant.48 Under the IRPA, an 
abandonment decision can have the further eff ect of barring 
the claimant from being eligible to seek refugee or other pro-
tection in Canada in the future.49

Immigration Act provisions relating to 
 abandonment
Under s. 69.1(6) of the Immigration Act the CRDD had the 
discretionary power to declare a refugee claim to be aban-

doned. Th e two condition precedents to the exercise of this 
power were (i) the default of the claimant in the prosecution 
of the refugee claim, and (ii) the provision to the claimant of 
a “reasonable opportunity to be heard” on issue of abandon-
ment.50

Th e Immigration Act defi ned the fi rst condition precedent 
to abandonment as any of the following: the failure to ap-
pear for a hearing,51 the failure to fi le a completed Personal 
Information Form (PIF),52 and “in the opinion of the 
Division” being “otherwise in default in the prosecution of 
the claim.”53

As a matter of practice, the CRDD considered the failure 
to provide a PIF within the prescribed time period (from 28 
to 42 days depending on the methods of service and fi ling54) 
as being “otherwise in default in the prosecution of the claim.” 
In her practice notice55 on the subject, the Chairperson of 
the Board advised counsel that “[i]f a PIF is not fi led within 
the prescribed time, a notice to appear for a show cause hear-
ing will be issued.”56

Th e second condition precedent for the abandonment of 
a refugee claim under the Immigration Act was the provision 
to the claimant of a “reasonable opportunity to be heard.”57 
While a “reasonable opportunity” was not defi ned in the 
Immigration Act, Rule 32 of the CRDD Rules provided some 
guidance on the matter. Rule 32(1) required service of a no-
tice of an abandonment hearing. Th us, at a very minimum 
the Board was required to hold a hearing on the subject and 
to notify the claimant of this hearing.58

Th e Immigration Act did not explicitly state the circum-
stances under which the CRDD should abandon a refugee 
claim. Th e power to abandon was a discretionary power. 
However, the Immigration Act did provide guidance to the 
CRDD concerning the general principles of its operation. 
Section 68(2) of the Immigration Act requires the CRDD to 
“deal with all proceedings before it as informally and exped-
itiously as the circumstances and the considerations of fair-
ness permit.”

Echoing this mandate, the CRDD Rules allowed the 
CRDD to “take whatever measures are necessary … to dis-
pose of the matter expeditiously”59 and to allow a party to 
remedy non-compliance only where “the proceeding will 
not be unreasonably impeded.”60 However, neither of these 
provisions allowed the CRDD to waive a hearing concern-
ing an abandonment decision before declaring a claim to be 
abandoned.

Immigration and Refugee Protection Act  provisions 
relating to abandonment
While the Immigration Act provided a framework for aban-
donment particular to refugee claimants, the IRPA provides a 
general framework for abandonment governing all divisions 
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of the Board, including the RPD.61 Once again, the power to 
abandon is discretionary.

Section 168(1) of the IRPA allows any division of the Board 
to abandon a matter “if the Division is of the opinion that the 
applicant is in default in the proceedings.” While the IRPA in 
its statutory provisions for abandonment does not, unlike the 
Immigration Act, explicitly require that a refugee claimant be 
provided with a reasonable opportunity to be heard concern-
ing the abandonment, other provisions of the IRPA and the 
Refugee Protection Division Rules (the RPD Rules) do set out 
such a requirement in most cases.

Being in “default in the proceedings” is defi ned by s. 168(1) 
of the IRPA as including situations where (i) a claimant fails 
to appear for a hearing, (ii) a claimant fails to provide infor-
mation required by the RPD, or (iii) a claimant fails to com-
municate with the RPD aft er being requested to do so.

With respect to the failure to provide required informa-
tion, the RPD Rules distinguish “information” from “docu-
ments.”62 Th us the failure to provide required information 
may lead to abandonment but the failure to provide required 
documents may only lead to abandonment if it leads to the 
RPD making the further conclusion that the claimant is “in 
default of the proceedings.” Required information includes 
(i) the claimant’s contact information,63 and (ii) counsel’s 
contact information.64 Arguably, as the PIF is described as a 
document in the RPD Rules65 (as opposed to as a set of infor-
mation in the CRDD Rules66), failure to fi le a PIF simpliciter 
cannot provoke an abandonment decision; there must be a 
concomitant fi nding of “default in the proceedings.”

With respect to failure to communicate with the RPD, the 
RPD Rules (as noted above) do require certain notifi cations 
of information to be provided by the claimant to the RPD. 
However, the term “request” in s. 168(1) suggests a claimant-
specifi c non-universal communication67 which would pre-
clude universally required notifi cations. Furthermore, as the 
failure is defi ned as one of “communication,” it would appear 
that the defi ciency concerns the act (or failure thereof), and 
not the content, of communication.

Although specifi ed in the defi nition of being in “default 
of the proceedings,” these three instances do not provide an 
exhaustive defi nition of being in default. In addition to these 
instances, the Commentaries on the RPD Rules warns that 
where a claimant “is not prepared to proceed, the Division 
may determine that the proceeding before it has been aban-
doned.” Th us being unprepared (or more likely unwilling) 
to proceed would also be considered as being explicitly in 
default of the proceedings. As with the Immigration Act, the 
lists of defaults that may lead to abandonment set out in the 
IRPA should not be seen as exhaustive. Clearly, the RPD re-
tains the ability to fi nd other circumstances as being indica-
tive of default.

Th e abandonment provisions of the IRPA do not ex-
plicitly provide for a reasonable opportunity to be heard 
prior to abandonment. However, s. 170(b) of the IRPA does 
require the RPD to hold a hearing in “any matter before it.” 
Consequently, it can be inferred that even a matter destined 
for abandonment is guaranteed a hearing on the subject. 
However, as obvious as this might seem, a problematic ex-
ception to this rule is set out in the RPD Rules. Th is exception 
is discussed further below.

However, dealing fi rst with the rule in general before con-
sidering the exception, s. 170 of the IRPA requires (i) that the 
RPD must hold a hearing “in any proceeding before it”; (ii) 
must notify the claimant of the hearing; and, (iii) must give the 
claimant “a reasonable opportunity to present evidence, ques-
tion witnesses and make representations” at the hearing.68 In 
addition, the RPD Rules require that, with the exception noted 
below, the claimant be provided with an “opportunity to explain 
why the claim should not be declared abandoned.”69 Unlike 
the CRDD Rules, the RPD Rules do not require prior written 
notifi cation of the claimant where the claimant is present and 
it would be fair to proceed without written notice.70

Th e exception to the requirement in the RPD Rules to give 
a claimant a reasonable opportunity to be heard is where 
the claimant has failed to advise the Board, the Minister, or 
counsel of his or her whereabouts.71 In such a case, under 
Rule 58(1), the RPD is not required to hold an abandonment 
hearing. Indeed, according to this rule, the RPD is not re-
quired to give the claimant any opportunity to explain why 
the claim should not be declared abandoned.

Although it is beyond the scope of this paper to exhaust-
ively examine the subject, it would appear that Rule 58(1) of 
the RPD Rules is void insofar as it is ultra vires the rule-mak-
ing powers conferred upon the Chairperson of the Board. 
Th is analysis is based upon the following factors: (i) Rule 
58(1) improperly qualifi es a statutory right; (ii) the statu-
tory right in question is not ambiguous; (iii) any other inter-
pretation would infringe unduly upon the rights of refugee 
claimants; and (iv) any other interpretation would infringe 
on the construction of the statute required by its domestic 
and international legal context. Th e impact of each of these 
factors upon the conclusion that Rule 58(1) is ultra vires is 
discussed in sequence below.

Firstly, Rule 58(1) is ultra vires insofar as it improperly 
qualifi es a statutory right. Th e rule in question clearly infrin-
ges upon s. 170(b) which requires a mandatory hearing in 
all refugee proceedings. In addition, the rule also infringes 
upon subsections 170(c) and (e) which require notice of a 
hearing and the right to make representations (at a hearing 
or otherwise).

Th e RPD Rules are made under the power of s. 161 of the 
IRPA. In subject matter, the rule in question falls within the 
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scope of s. 161(1)(b) (and also s. 161(1)(d)72). However, as 
a delegated instrument, it cannot exceed the authority of 
its parent statute.73 In this case the statute clearly lays out 
a scheme of mandatory hearings in all refugee matters. 
Furthermore, unlike other statutory schemes, there is no ex-
plicit power conferred to the Chairperson to make rules al-
lowing for exceptions to the statutory scheme.74 As stated by 
Dussault and Borgeat, a regulation exceeds the authority of 
its authorizing statute insofar as it authorizes “administrative 
discrimination”:

However, the criteria for discrimination [of human rights legis-
lation] set out in these provisions are not the only ones that 
are subject to judicial supervision insofar as the exercise of a 
regulation-making power is concerned. Indeed, the courts oft en 
consider that Parliament alone must possess this delicate power 
which consists in disadvantaging one category of citizens in re-
lation to another.75

Unauthorized discriminatory regulatory provisions—in 
the neutral sense of “discriminatory” used above—have been 
struck down by the courts.76 Th e rule in question exceeds 
the authority delegated to the Chairperson insofar as it is 
discriminatory; moreover the discrimination in question 
improperly qualifi es the rights guaranteed in the statutory 
scheme. As a result, the rule in question is quite likely ultra 
vires.

Secondly, there is no ambiguity in the IRPA surround-
ing Parliament’s desire to guarantee a hearing to all refugee 
claimants. If anything, the French-language version of s. 
170(b) is even stronger than the English-language version.77 
Th e signifi cance of s. 170(b) is reinforced both by the ab-
sence of a similar provision guaranteeing hearings in rela-
tion to the other divisions of the Board78 and also by the 
absence of a similarly clear and unambiguous provision 
guaranteeing a hearing in the Immigration Act.79 A similar 
provision guaranteeing hearings was also included in the 
Government’s previously proposed legislation on refugee 
claims that died on the order paper with the end of the 36th 
session of Parliament.80 Even the regulatory statement ac-
companying the prepublication of the RPD Rules provides 
no justifi cation or explanation of Rule 58(1).81 Th e lack of 
ambiguity in the statutory scheme requiring hearings in 
matters before the RPD undermines any broad interpreta-
tion of the Chairperson’s power to make rules making ex-
ceptions from the provisions of the statute.

Th irdly, to construe the IRPA otherwise would be to un-
duly encroach upon the right of a refugee claimant to a hear-
ing. As stated in Maxwell on the Interpretation of Statutes 
(12th ed., 1969, at pages 251–52) and quoted with approval 
in Leiriao v. Val-Bélair (Town)82:

Statutes which encroach on the rights of the subject, whether as 
regards person or property, are subject to a strict construction 
in the same way as penal Acts. It is a recognized rule that they 
should be interpreted, if possible, so as to respect such rights, 
and if there is any ambiguity the construction which is in favour 
of the freedom of the individual should be adopted.

Th is approach has been previously applied by the Supreme 
Court of Canada to refugee determination.83 Th us any pos-
sible (unseen) ambiguity in the statute and regulations should 
be interpreted to protect a claimant from being deprived of 
his or her right to a hearing.

Fourthly, any interpretation should also be in keeping 
with the domestic and international framework of refugee 
protection. Section 3(2) specifi cally deals with the objectives 
of the IRPA in relation to refugee protection. Th ese object-
ives include the following: (i) “to fulfi l Canada’s international 
legal obligations with respect to refugees”, (ii) “to grant … fair 
consideration to those who come to Canada claiming per-
secution”, and (iii) “to establish fair and effi  cient procedures 
that will maintain the integrity of the Canadian refugee pro-
tection system.”84 None of these purposes, except with a very 
oblique reading, is contemplative of establishing special pro-
cedures to deal with uncooperative refugee claimants. While 
the objectives do speak of “expediency” as an objective, the 
jurisprudence is clear that fairness has priority over expedi-
ency as a goal when assessing the exercise of discretionary 
power; a similar priority should apply to the interpretation 
of statutory objectives.

Furthermore, there is a broader domestic legal context 
within which to consider the provisions of the IRPA and the 
RPD Rules. Section 7 of the Canadian Charter of Rights and 
Freedoms is relevant insofar as it requires that certain actions 
are in accordance with the principles of fundamental justice; 
the right to a fair hearing provision of s. 2(e) of the Canadian 
Bill of Rights85 also provides for the right to a fair hearing in 
accordance with those same principles of fundamental jus-
tice.

With respect to the Charter, the jurisprudence indicates 
that inland refugee determination engages s. 7 of the Charter 
and therefore must be in keeping with the “principles of 
fundamental justice.”86 Baker87 (and later Suresh88) set out 
a context driven approach to the determination of proced-
ural safeguards. Following this approach, the important and 
fi nal nature of a decision to abandon a refugee claim as well 
as the clearly judicial nature of the RPD’s activities suggest 
a high level of procedural protection, including the right to 
an oral hearing or the right to make representations. While 
the jurisprudence has recently allowed for less than an oral 
hearing, notably in both Baker and Suresh (above), the pro-
cesses in question in those cases were not directly related to 
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refugee determination, administratively structured, discre-
tionary, and based upon policy considerations. Th e refugee 
determination process does not possess any of these features, 
which may mitigate in favour of less than the right to a full 
oral hearing.

With respect to the Canadian Bill of Rights, although of 
less import since the adoption of the Charter, the jurispru-
dence indicates that s. 2(e) guarantees the following min-
imum standard of conduct by a quasi-judicial body:

Under s. 2(e) of the Bill of Rights no law of Canada shall be con-
strued or applied so as to deprive him of “a fair hearing in ac-
cordance with the principles of fundamental justice”. Without 
attempting to formulate any fi nal defi nition of those words, I 
would take them to mean, generally, that the tribunal which ad-
judicates upon his rights must act fairly, in good faith, without 
bias and in a judicial temper, and must give to him the opportun-
ity adequately to state his case.89

Th e international legal context of Canada’s refugee deter-
mination system is, as acknowledged in the stated purposes of 
the IRPA quoted above, that the IRPA seeks to implement the 
obligations towards refugees recognized under international 
law. As noted in both Baker and Suresh (above) and as stated 
previously by the Supreme Court of Canada in National Corn 
Growers Assn. v. Canada (Import Tribunal)90:

… [I]n circumstances where the domestic legislation is unclear 
it is reasonable to examine any underlying international agree-
ment. In interpreting legislation which has been enacted with a 
view towards implementing international obligations, as is the 
case here, it is reasonable for a tribunal to examine the domestic 
law in the context of the relevant agreement to clarify any uncer-
tainty. Indeed where the text of the domestic law lends itself to 
it, one should also strive to expound an interpretation which is 
consonant with the relevant international obligations.

As noted at the outset of this paper, in the discussion of 
the international legal framework of refugee determination, 
there is both a general acceptance of the right to due process, 
including an oral hearing, in refugee determination and a 
practical accordance of an oral hearing to refugee claimants.

In closing, concern about Rule 58(1) is not purely of theor-
etical concern. Indeed, it is possible to conceive of a situation 
(for example, involving a claimant with mental illness or a 
claimant who has simply traveled to a remote location for 
work) where counsel (and the Minister and the Board) may 
not know the contact information of the claimant but coun-
sel may have information or witnesses relevant to the issue 
of abandonment. In such a case, Rule 58(1) would allow the 
Board to dispense with a hearing notwithstanding its clear 

utility. It is also clear that there are groups of refugee claim-
ants, such as unaccompanied minors, who should seldom (if 
ever) be abandoned without some inquiry as to their circum-
stances.

Provisions such as Rule 58(1) erode the rights of refugee 
claimants. In the past, the jurisprudence has allowed the 
Board to assume a claimant had “implicitly waived” some 
rights in relation to abandonment proceedings; however 
such waivers have always been restricted to rights accorded 
by the Board’s rules and never statutory rights.91 It would 
be an ominous expansion of the scope of the Board’s power 
to allow it to deem statutory rights “implicitly waived” and 
thereby bypass statutory guarantees of a hearing.

Th e IRPA, like the Immigration Act, mandates that pro-
ceedings be dealt with as expeditiously as possible.92 However, 
unlike the CRDD Rules, the RPD Rules provide some guid-
ance concerning what information to consider when decid-
ing whether to abandon a claim. Th e RPD must consider (i) 
the explanations given by the claimant at the hearing, (ii) 
whether the claimant is ready to start or continue the pro-
ceedings, and (iii) any other relevant information.93 Th ese 
considerations are technically subject to waiver under Rule 
69 of the RPD Rules—although it is diffi  cult to imagine such 
a waiver.

Remedies to abandonment decision
Th ere are two courses of action available to a claimant seek-
ing to challenge the decision by the Board to abandon his 
or her refugee claim. A claimant may (i) apply for leave for 
judicial review with the Federal Court, and/or (ii) request by 
way of motion94 that the Board reopen its decision to declare 
the claim to be abandoned. Th ese remedies are independent 
of each other and may be pursued in sequence or in tandem. 
In both cases, given that an abandonment hearing involves 
fi ndings of both fact and law, if the reviewing body fi nds an 
error it should almost always grant relief.95 Th e result of both 
a successful judicial review (of an abandonment decision) 
and a successful motion to reopen should be the quashing 
of the declaration of abandonment and remittance either (i) 
to a new panel of the Board for a rehearing of the issue of 
abandonment, or (ii) to a new panel of the Board for a deter-
mination of the claimant’s refugee claim.96

Th e Immigration Act and the IRPA allow for judicial re-
view with the leave of the Federal Court of abandonment de-
cisions. An application for leave for judicial review must gen-
erally be initiated within fi ft een days of receipt by a claimant 
of the abandonment decision.97 Th e judicial review must be 
contemporaneous with the abandonment decision—and not 
any later conclusion of proceedings (with the exception of 
motions to reopen, discussed below).98 With the exception 
(discussed below) of extending the time limit for the fi ling of 
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the application, the Court will require strict adherence to the 
rules of court for claimants seeking to set aside abandonment 
decisions.99 Th e standard of review is correctness concerning 
issues of natural justice and procedural fairness and reason-
ableness simpliciter for all other issues.100

Unusually, the Court has shown a willingness to consider 
new evidence at the judicial review where the new evidence 
provides an exculpatory explanation for the alleged default 
in prosecution which resulted in abandonment and the new 
evidence was not previously available.101 Furthermore, the 
Court has also drawn negative inferences where such new 
evidence would be reasonably expected to be presented upon 
judicial review.102

Obviously, the rejection of a motion to reopen can also be 
the subject of judicial review.103

A limited body of jurisprudence indicates a willingness of 
the Federal Court to grant an extension of the deadline for 
fi ling for judicial review where the delay is directly a result of 
seeking redress through a motion to reopen before seeking 
judicial review of the underlying abandonment decision.104 
However, sequential judicial reviews of both an abandon-
ment decision and then a denial of a motion to reopen may 
be barred by the doctrine of res judicata.105

An alternative remedy is to apply by way of motion to the 
Board to set aside the abandonment decision and to reopen 
the claim. As at common law, only a valid abandonment 
decision causes the Board to become functus offi  cio, such a 
motion must challenge the validity of the Board’s decision. 
To do so, the motion should present evidence that was not 
previously before the Board indicating that the claimant was 
denied natural justice.106 Rule 55 of the RPD Rules codifi es 
this common-law rule by explicitly providing for a motion 
to re-open based upon the “failure to observe a principle of 
natural justice.”107

A motion to reopen must be fi led as quickly as possible 
with the Board. Any delay between the abandonment deci-
sion and the fi ling of a motion to reopen necessitates a clear 
and complete explanation.108 In addition, any default that 
can be remedied (for example, the failure to fi le a PIF) should 
be remedied as soon as possible and no later than the fi ling 
of the motion.109

Th e Board and the Courts have established that motions 
to reopen will be granted where they show the abandonment 
decision to have been contrary to the principles of natural 
justice.110 As the requirements of natural justice primarily 
relate to the right to receive a fair hearing, a motion will be 
most likely to succeed when it challenges an abandonment 
decision made in the absence of the claimant.

According to the CRDD Rules, the RPD Rules, and princi-
ples of natural justice, the Minister must be given an oppor-
tunity to respond to any motion.111 Although not explicitly 

stated in the jurisprudence or the relevant rules, the standard 
of review is proof on a balance of probabilities.112 Th e prin-
ciple of res judicata applies to motions to reopen; therefore, 
a claimant will generally only be entitled to consideration of 
one such motion.113

Th e most signifi cant disadvantage of a motion to reopen 
is that not only does it not bar removal pending the Board’s 
determination of the motion but also the courts have been 
hesitant to stay execution of a removal order where a motion 
to reopen is pending.114 However, the Board has exercised its 
jurisdiction to decide a motion where a claimant is outside 
of Canada115 and where a claimant has been deported and 
subsequently returned to Canada.116 Although the current 
practice of the Board is not to provide formal written rea-
sons explaining its determinations of motions to reopen, the 
Registrar of the Board does provide, upon request, a tran-
script of the (usually brief) “endorsement” that appears on 
the fi le justifying the decision.117

Jurisprudence
For a variety of reasons, not least of which is the fact that 
the IRPA has been in eff ect for a shorter period of time than 
the Immigration Act, most of the jurisprudence concerning 
the abandonment of refugee claims has been decided under 
the Immigration Act.118 As noted earlier, abandonment deci-
sions can be remedied through an application to the Board 
or through judicial review in the Federal Court. Although 
technically possible if a case before the Federal Court is cer-
tifi ed to concern a matter of “general importance,”119 there 
have been few decisions of the Federal Court of Appeal deal-
ing directly with abandonment.

Although both the Immigration Act and the IRPA are 
structured so as to allow the Board to expand the possible 
grounds for abandonment, in fact the jurisprudence appears 
to limit the grounds. Th e jurisprudence does not oft en stray 
beyond the defaults in prosecution explicitly defi ned in the 
statutes and limits even those defaults, as discussed below, 
by adding a required mental component. However, the juris-
prudence has relatively generously construed a claimant’s 
reasonable opportunity to be heard on the subject of aban-
donment. Th e decisions of the Board and the Federal Court 
will be discussed below insofar as they relate to both these 
elements of the abandonment scheme. Both the jurispru-
dence’s interpretation of the legislative framework’s defi n-
itions of “default in prosecution” and its understanding of the 
requirement that a claimant have a “reasonable opportunity 
to be heard” will be discussed in sequence below.

Default in Prosecution
A default in prosecution of a refugee claim provokes an aban-
donment hearing. Th e statutorily defi ned (under both the 
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Immigration Act and the IRPA) defaults (which are also the 
most common in the jurisprudence) are (i) failing to submit a 
PIF within the deadline, and (ii) failing to appear for a hearing. 
A third common default is a claimant’s deliberate refusal to 
proceed with the hearing of his or her claim by the Board.

As discussed below, in order to be suffi  cient for abandon-
ment any default must include not only the act constituting 
default but also an accompanying mental intention.120 Th e 
level of mental intention required includes not only wilful 
acts but also acts of wilful blindness. It is the lack of required 
mental intention which is the most common “defense” of-
fered at an abandonment hearing. Obviously, any such de-
fense only prevents abandonment if it is believed by the 
Board.121 Th e claimant bears the burden of proof. Th e third 
ground of default cited above (the refusal to proceed with 
the hearing of his or her claim) does not allow a claimant to 
bring into question whether the act is deliberate.

In assessing any default of prosecution of his or her refu-
gee claim, the Board must consider the matter holistically.122 
Th e history of the fi le, including delays and breaches of the 
rules attributable to the claimant, are appropriate matters 
for consideration by the Board.123 Th e Board has also con-
sidered the claimant’s actions before the referral of the claim 
to the Board.124 As stated by Nadon, J. (albeit in obiter dicta) 
in Kavunzu v. M.C.I.125:

It seems to me that the “default” has to be interpreted having 
regard to all the circumstances of the case, i.e., the date of the 
claimant’s arrival, whether or not a personal information form 
was fi led, whether or not counsel was retained in a timely man-
ner, one or more previous absences when directed to appear, etc. 
Th erefore, in my view, when a claimant fails to comply with an 
appearance date, the Refugee Division should have regard to all 
of the circumstances I have mentioned in deciding whether the 
claimant in the case before it “is otherwise in default in the pros-
ecution of the claim.”

Unfortunately, the Board does not need to consider these 
matters within the context of its own (relatively) slow pro-
cess.126 Also, the jurisprudence is at the very least silent, and 
likely opposed, to the consideration of the relative merits of 
the refugee claim in the holistic determination of whether 
there has been a default.127 On this point, a clearly well-
founded claim would seem to suggest that a (reasonable) 
claimant would not deliberately default in its prosecution—
thereby circumstantially corroborating the claimant’s prof-
fered explanation. However, the Board does not explicitly 
consider this in the jurisprudence as a corroborative factor 
in assessing the claimant’s explanation for default—although 
many of the Court’s and the Board’s decisions do seem to 
imply the converse.

While the Board can consider the matter holistically, the 
focus of abandonment proceedings is in the past actions (or 
inactions) of the claimant. A subsequent demonstrated will-
ingness to prosecute the claim (for example, on the occasion 
of the abandonment hearing) does not prevent the Board 
from declaring the claim to be abandoned.128 However, not-
withstanding that it does not prevent an abandonment deci-
sion, the Board must at least accurately consider the willing-
ness of a claimant to proceed with his or her claim at the 
abandonment hearing.129

Perhaps the most common default that leads to abandon-
ment proceedings is the failure by a claimant to fi le a com-
pleted PIF with the Board within the prescribed time per-
iod. As the PIF provides the Board with the claimant’s core 
biographical data and material allegations of risk, the default 
in the timely fi ling of the PIF is considered to be a serious 
default; extensions to the deadline for the fi ling of the PIF 
are only granted according to Board policy on an “excep-
tional” basis. In order to remedy a default in fi ling a PIF, the 
Board may grant an adjournment of the abandonment hear-
ing to allow the claimant to fi le a PIF before the resumption 
of proceedings.130 However, obviously a better practice is to 
ensure the PIF is fi led well before the abandonment hear-
ing—although this will not automatically vitiate the need for 
a hearing.

Th ere are two commonly cited reasons for the failure to 
fi le a PIF within the required time period: (i) the failure to re-
ceive the PIF, and (ii) diffi  culties in answering the questions 
contained within the PIF. Th ese reasons will be discussed in 
sequence below.

Firstly, a claimant’s failure to fi le a PIF may be explained 
by his or her failure to receive a PIF.131 Notwithstanding the 
Ministry’s notice to the Board that it has served the claimant 
with the PIF, it may not have been received by the claimant or 
it may have been received late.132 Although the CRDD Rules 
and RPD Rules allow for deemed service, the failure to receive 
a PIF provides an exculpatory explanation for failing to fi le 
the PIF within the prescribed time period. If a claimant pro-
vides uncontradicted evidence that he or she has not received 
a PIF, there is no reason to declare the claim abandoned.133 
In such a case, the default in question is not deliberate.

Secondly, a PIF may not have been fi led in a timely man-
ner because of diffi  culties in completing the PIF. However, 
any explanation off ered by a claimant for delay in fi ling the 
PIF must carefully account for the complete period of the 
delay.134 Diffi  culty in meeting with counsel or an interpreter, 
in the absence of evidence of no other alternative, is not a 
suffi  cient reason for delay (or at least a lengthy delay) in the 
fi ling of the PIF.135 Th e lack of receipt of disclosure from the 
Board or the Ministry is not an acceptable “diffi  culty” in fail-
ing to complete the PIF.136
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In keeping with its practice notice on the subject,137 the 
Board must consider any pending (perhaps post facto) re-
quests for an extension of the PIF deadline before declaring 
a claim to be abandoned.138 Obviously, the default (of fail-
ing to fi le before the deadline) is remedied if an extension is 
granted. Th e mere denial of a request to extend the PIF dead-
line (and a consequent failure to fi le the PIF by the deadline) 
cannot automatically result in the abandonment of the claim 
as the grounds for determining extension requests and for 
making abandonment decisions are diff erent.139

In relation to diffi  culties in completing the PIF attribut-
able to counsel, care must be taken to distinguish errors of 
counsel that result in a default from errors of counsel that 
deny a claimant a reasonable opportunity to be heard on the 
subject of abandonment. While, as discussed below, the lat-
ter have been found to vitiate an abandonment decision, the 
Board and the Courts have shown a less forgiving attitude to 
the former, oft en abandoning claims where delays or failures 
were due to the delays or negligence of counsel.140

Failing to attend a hearing as required by the Board can 
result also in the abandonment of a refugee claim. Th is is 
sometimes combined with the failure to fi le a PIF—as when 
a claimant commits the former, is ordered to appear for an 
abandonment hearing and then fails to attend the hearing. 
As noted above, in order for an abandonment to occur there 
must exist both the act of failing to attend the hearing and 
the intention of not pursuing the claim.141 Th ere may be an 
exculpatory reason for failing to attend a hearing. Once the 
Board has determined that the claimant has been notifi ed of 
the hearing in accordance with its procedures, the Board is 
entitled to presume from the claimant’s failure to attend that 
he or she is deliberately in default of prosecution of his or her 
refugee claim.142 However, where the claimant does attend 
for at least some of the hearing, this presumption is arguably 
rebutted.143

Th e commonly cited explanations for a claimant’s failure 
to appear include: (i) lack of knowledge of the hearing date; 
(ii) physical inability to attend; (iii) misunderstanding as to 
the hearing date; (iv) illness; and (v) unwillingness to pro-
ceed. Th ese reasons will be discussed in sequence below.

Firstly, the lack of awareness of a hearing dates provides a 
complete explanation for failing to appear. Th is explanation 
is to failing to attend a hearing what alleging a failure to re-
ceive the PIF is to failing to fi le a PIF. However, unlike service 
of the PIF, the Board is normally responsible for service of 
notice of hearing dates. Th e records of the Board will there-
fore normally establish that the Board notifi ed the claimant, 
at the very least, by post of the hearing date.144 To rebut this 
presumption of notice the claimant must provide credible 
evidence that he or she did not receive notice of the hearing 
through no fault of his or her own145 and establish that he 

or she was otherwise diligently prosecuting the claim.146 As 
a matter of credibility, where a claimant admits residing at 
the address of service and there is no evidence of the notice 
not having been delivered, it will be diffi  cult for the Board to 
accept the claimant’s evidence that he or she did not receive 
notice of the hearing.147

Obviously, if the claimant is in fact informed of the hear-
ing date by some other means an error by the Board in noti-
fying the claimant is irrelevant.148 Failing to receive a notice 
as a result of knowingly failing to advise the Board of his or 
her address is equally not an adequate excuse; a claimant who 
places himself in a position where communication is diffi  cult 
or non-existent cannot plead lack of knowledge of what was 
occurring for excusing delay or a failure to appear.149

Finally, a claimant may in some circumstances success-
fully rely upon the negligence of counsel to explain his or 
her alleged lack of knowledge of a hearing date. Th e impact 
of such negligence in abandonment decisions is discussed 
below under the topic of what constitutes a reasonable op-
portunity to be heard.

One possible reason for failing to attend a refugee hearing 
is a claimant’s misunderstanding of or forgetfulness of the 
date of the hearing. However, a bald assertion of a misunder-
standing about a hearing date or the requirement to attend 
is unlikely—absent a cogent explanation—to be accepted.150 
Language diffi  culties (and the lack of competent interpreta-
tion) can sometimes result in a genuine misunderstand-
ing.151 When such an explanation is proff ered, the Board can 
reasonably seek corroboration of the account through, for 
example, his or her account of contact with counsel.152

Th e impossibility of the claimant attending the offi  ce of 
the Board may provide an acceptable explanation for the 
claimant’s absence;153 mere diffi  culty or “logistical prob-
lems” in attending will not generally provide an acceptable 
explanation.154 However, in the face of repeated denials of 
a claimant’s request for a change of venue, a claimant’s con-
tinued failure to attend (despite practical impossibility) may 
well result in abandonment.155 Furthermore, while being in 
custody may provide an excuse for a claimant’s absence, fail-
ure to advise the Board of this fact (thereby preventing the 
Board from addressing this issue) may provide an independ-
ent reason for abandonment.156 Ultimately, in both the situa-
tion of a claimant in custody and the situation of a claimant 
quite distant from the Board’s offi  ce the rules of the Board 
(allowing for release from custody to attend a hearing and 
attendance at a hearing by teleconference) will prevent either 
explanation from being accepted indefi nitely.

Although similar to being physically unable to attend, 
medical illness is diff erent insofar as it is a phenomenon 
which the Board has no real ability to remedy. Medical ill-
ness is obviously a valid explanation for failing to attend a 
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hearing. As an event outside of the control of the claimant 
(or, where it is the illness of counsel, outside of the control 
of counsel), failure to appear as a result of infi rmity should 
not result in the abandonment of a refugee claim—although 
it is likely to provoke an abandonment hearing. In the case 
of such illness, the Board expects the claimant to present 
“clear, detailed and unequivocal documentation”157 of the 
illness.158 Any qualifi ed medical personnel providing such 
documentation should be aware of its use as an explanation 
for the claimant’s absence.159

At an abandonment hearing resulting from the claim-
ant’s illness, if the Board does not impeach the claimant’s 
(or counsel’s) evidence of illness the Board cannot declare 
the claim to be abandoned.160 Furthermore, lacking any 
medical expertise, the Board should not substitute its own 
opinion concerning the claimant’s medical condition for that 
of a qualifi ed medical practitioner treating the claimant.161 
However, the lack of medical evidence does leave it open to 
the Board to disbelieve that the claimant was ill.162 Any med-
ical evidence must not only establish illness, but also that the 
illness was serious enough to prevent the claimant from at-
tending the hearing.163

On occasion, a claimant does attend his or her hearing 
but advises the Board that he or she is unable or unwilling to 
proceed with the hearing. Although such an action may lead 
to the claimant removing himself or herself from the hear-
ing room (and thereby being in breach of the requirement to 
attend), the Board’s determination of abandonment usually 
correctly focuses on the underlying intention of the claimant 
not to proceed. Th e Board may treat such an action as evi-
dence of a default in the prosecution of the claim.

Th e most common explanation for such action is the lack 
of availability of counsel. While claimants have the right to 
counsel, this right is not absolute.164 Where a claimant refuses 
to proceed with qualifi ed counsel, delays in retaining coun-
sel, or retains unavailable counsel the Board may fi nd that 
the claimant has defaulted in the prosecution of the claim.165 
Th is is especially likely when a claimant retains new counsel 
at the last minute who is unable or unwilling to proceed.166 
With respect to delay, a delay as short as three weeks in re-
taining new counsel (when previous counsel was unavailable 
on the hearing date) has been found by the Board to indicate 
a lack of diligence in the prosecution of the claim.167

Reasonable Oppoortunity to Be Heard
Th e Board is generally required to hold a hearing on the 
subject of abandonment before declaring a claim to be aban-
doned. As always, the Board must advise the claimant of the 
hearing and must allow the claimant a reasonable opportun-
ity to address the issue at the hearing.168 Th e failure to pro-
vide a reasonable opportunity to be heard does not require 

a fi nding of deliberate fault; it can occur without the know-
ledge of Board (for example, due to postal or interpretation 
error).169 Furthermore, although in practice most breaches 
of a reasonable opportunity to be heard result in prejudice, 
prejudice is not a condition precedent to relief.170

Th e requirements of notice and an opportunity to be 
heard will be discussed in sequence below, along with other 
circumstances which (in the peculiar situation of an aban-
donment hearing) may lead to a denial of a reasonable op-
portunity to be heard.

Th e abandonment hearing is normally scheduled on a 
peremptory basis.171 As with other proceedings before the 
Board, and as discussed above under the heading of failure 
to appear, the Board must generally notify the claimant of 
abandonment proceedings. While under the CRDD Rules 
the required “notice” was defi ned in terms of written notice, 
even the new RPD Rules require a notice of some kind (in or-
der to make the proceedings “fair” under Rule 58(2)(a)). Th e 
potential exculpatory explanations cited above in relation to 
failing to attend a hearing generally apply to abandonment 
proceedings as well.

In order for the notice of the abandonment hearing to be 
meaningful, the claimant (and counsel) must understand 
the default in prosecution that is being alleged by the Board. 
Normally this is set out in the Notice to Appear for the aban-
donment hearing. Where the Notice to Appear mistakenly 
describes the default, the Board must issue a new notice or 
obtain the consent of the claimant (or counsel) to amend 
the defective notice.172 While the RPD Rules allow an aban-
donment proceeding to occur without written notice, the 
requirements of “fairness” would require that the Board ex-
plicitly inform the claimant and counsel of the default that is 
being considered.

Adjournments may be granted to obtain additional evi-
dence corroborating the claimant’s explanation for the al-
leged default. However, such adjournments are neither auto-
matic, nor without limit.173 Despite the relative urgency of 
abandonment proceedings, the record must not indicate 
a “too-rigid and too-rushed performance by the CRDD 
panel.”174 In other words, the Board must not schedule an 
abandonment hearing in undue haste or without heeding its 
own directives and practice on the scheduling or adjourn-
ment of hearings.175

As with any hearing, a claimant has the right to coun-
sel176 and the Board has an obligation to ensure that a guard-
ian ad litem (designated representative) is appointed for any 
legally incapable claimant.177 Th e claimant (or counsel on the 
claimant’s behalf) may make representations on the subject 
of abandonment and introduce evidence. Perhaps given the 
limited focus of the proceedings, where counsel is present but 
the claimant is absent the claimant can be said to have had a 
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reasonable opportunity to be heard.178 However, the Board’s 
failure to request or to consider evidence tendered or submis-
sions of counsel will prevent a party to an abandonment hear-
ing from having a reasonable opportunity to be heard.179

Th e law on natural justice and a reasonable opportunity 
to be heard in the context of refugee hearings generally ap-
plies to abandonment proceedings. It is unlikely that, where 
the circumstances are brought about or contributed to by the 
claimant, the Board or the Court will allow the claimant to 
rely upon them in order to gain relief.180 Although not an 
exhaustive list of possible defects, the abandonment juris-
prudence suggests three common breaches of a reasonable 
opportunity to be heard: (i) failures of counsel; (ii) interpret-
ation errors; and (iii) duress.

Firstly, defects in the actions of counsel can deny a claim-
ant the reasonable opportunity to be heard. In relation to the 
conduct of counsel, while the jurisprudence on the denial 
of a reasonable opportunity at an abandonment hearing is 
generally equivalent to the jurisprudence of denial of natural 
justice more generally, the severe consequences of an aban-
donment hearing have caused the Court and the Board to 
adopt a more forgiving (at least, for the rights of a claimant) 
approach to the failures of counsel.181

In order to breach the requirements of natural justice, 
the failure of counsel must be serious enough to “deny the 
applicant the opportunity of a hearing.”182 For example, the 
failure of counsel to advise the claimant of a hearing date—
especially an abandonment date—can deny a claimant a 
“reasonable opportunity to be heard.”183 In such a case, the 
claimant must have reasonably relied upon counsel184 and 
the failure of counsel should be unambiguous.185 However, 
where there is some shared fault on the part of the claim-
ant (for example, in failing to advise the Board of an address 
change or in ignoring a notice sent by the Board), the courts 
have been reluctant to grant relief.186

Secondly, interpretation errors can vitiate a claimant’s 
ability to present evidence and his or her right to understand 
the proceedings. Briefl y, although interpretation defects need 
not be shown to prejudice the claimant in an abandonment 
proceeding, it must be established that a complaint concern-
ing interpretation was made at the fi rst available opportun-
ity.187

Th irdly, duress can also vitiate a reasonable opportunity to 
be heard. Th e Federal Court of Appeal has held that where a 
person is not free to bring up facts, a reasonable opportunity 
to be heard has not been provided:

… that an immigration inquiry, held at a moment when the per-
son concerned was under the direct infl uence of a third party 
(her husband) and not free to bring up facts as they were, could 
be seen as having breached the rules of natural justice, with the 

result that the decision that followed was a nullity under the 
Charter and the adjudicator could reconsider his decision … 188

Of course, credibility is almost always a condition precedent 
to the establishment of duress.189

Conclusion
Th e abandonment of a refugee claim is an aspect of refu-
gee determination that has received little specifi c atten-
tion. However, given the seriousness of the consequences 
to the claimant and the general recognition of the danger 
of refoulement, due process guarantees should be strictly 
applied. In assessing the statutory structure under which 
abandonment decisions and the related jurisprudence are 
made, it would appear that the judiciary—if not the legisla-
tive or executive branches—have adopted a properly cau-
tious approach.

It must be always remembered that the power to aban-
don is a discretionary decision. Although the framework of 
abandonment is centred around an understanding of default 
and a reasonable opportunity to be heard, the core of the de-
cision is the Board’s exercise of its discretion. For example, 
while the jurisprudence deals with abandonment in terms of 
a required mental intention, an alternate method of analysis 
is that mental intention is not a necessary element of the de-
fault but rather a factor that mitigates in favour of the Board 
refusing to exercise its discretion to abandon a refugee claim 
notwithstanding a default. A similar argument can be made 
that some of the unusual cases regarding the defi nition of a 
reasonable opportunity to be heard can be better understood 
as instances where a reasonable opportunity was given but 
other circumstances mitigated against the exercise of discre-
tion.

Understanding the issue of abandonment as the exercise 
of discretion also places renewed focus on its boundaries: 
those imposed by the statute, the principles of the rule of law, 
the principles of administrative law, the fundamental values 
of Canadian society, and the principles of the Charter.190 Th e 
most signifi cant boundary in the case of refugee claims facing 
abandonment is the internationally accepted understanding 
that bona fi de refugees should never be refused protection, 
even if there has been non-compliance with various admin-
istrative rules. As the High Commissioner himself noted in a 
recent address to ExCom:

While UNHCR supports measures to combat misuse of asy-
lum systems, I am concerned that in some cases indiscriminate 
measures have led to non-admission, denial of access to asylum 
procedures, and even incidents of refoulement.191
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Ultimately it is this denial of access and danger of refoule-
ment that must inform abandonment proceedings and deci-
sions.
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Abstract
Th e majority of the world’s refugees have secured a legal 
status without resort to an individual examination of their 
claims. Th e practice of “group” determination, particularly 
in Africa, is interesting in several aspects, not least in that 
it allows a real-time assessment of a need for international 
protection. While these positive aspects should not be lost as 
many jurisdictions in the developing world are equipping 
themselves with individual asylum procedures, it is equally 
important to clarify, and hopefully to harmonize, the pro-
cedural and evidentiary standards applicable to group de-
termination.

How presumptions operate—including their rebuttal or 
removal—is a question worth examining, and not only with 
regard to refugee status determination (RSD) in mass in-
fl ux situations. Legal presumptions and other evidentiary 
shortcuts have also been introduced into individual RSD 
procedures in industrialized states. Th ese include mechan-
isms that are highly problematic from a protection point of 
view, such as the “safe country of origin” presumption of a 
“manifestly unfounded” claim. However, administrative 
bodies and courts have also, from time to time, used some 
form of prima facie admission of evidence in order to lighten 
the burden of asylum applicants, while speeding up the RSD 
process.

Furthermore, this article argues that extralegal pre-
sumptions, based on implicit value judgments about na-
tional or subnational groups, almost invariably colour the 
interviewing and decision-making processes in individual 
cases. Th is fi nding makes it all the more necessary : to (i) 
to  re-assess the signifi cance of “risk-group affi  liation” as an 
element of the refugee defi nition; and (ii) formally recognize 
the role of evidentiary shortcuts in RSD, and recommend 
appropriate standards for their operation.

Résumé
La majorité des réfugiés du monde ont obtenu un statut légal 
sans examen individuel de leurs revendications. La pratique 
de la détermination collective de la qualité de réfugié, par-
ticulièrement en Afrique, est intéressante par plusieurs as-
pects, non des moindres étant qu’elle permet une évaluation 
« en temps réel » du besoin de la protection internationale. 
Bien qu’il soit important de ne pas perdre de vue ces aspects 
positifs — alors que beaucoup de juridictions dans les pays 
en voie de développement adoptent des procédures de déter-
mination du droit d’asile au niveau individuel — il est égale-
ment important d’éclaircir, et aussi peut-être d’harmoniser, 
les normes en matière de procédures et en matière d’élément 
de preuve applicables à la  détermination collective.

Comment fonctionnent les présomptions — y compris 
leur réfutation — est une question qui vaut la peine d’être 
étudiée de plus près, et cela pas seulement dans le contexte 
de la Détermination du statut de réfugié (DSR) dans des 
situations de mouvement collectif. La présomption légale et 
les raccourcis en matière de règles de preuve ont aussi été 
introduits dans des procédures de DSR individuel dans les 
pays industrialisés. Parmi, on retrouve certains mécanismes 
qui posent problème d’un point de vue  de la protection, tel 
la présomption de « revendication manifestement non fon-
dée » dans des cas de « pays sans risque ». D’autre part, des 
entités administratives et des tribunaux ont aussi, de temps 
à autre, fait usage d’une forme quelconque d’admission de 
preuve prima facie dans le but d’alléger le fardeau des de-
mandeurs d’asile tout en donnant un coup d’accélération au 
processus de DSR.

En outre, cet article fait valoir que les présomptions ex-
trajudiciaires fondées sur des jugements de valeur implicites 
concernant des groupes nationaux et sous-nationaux, exer-
cent presque à tout coup un eff et pervers sur les processus 
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d’interview et de prise de décision dans les cas individuels. 
Cette conclusion rend encore plus impératif le besoin de : (i) 
réévaluer la signifi cation d’ « affi  liation à des groupes à ris-
que » en tant qu’élément dans la défi nition du réfugié; et (ii) 
reconnaître formellement le rôle que jouent les raccourcis en 
matière de règles de preuve dans la DSR et recommander 
des normes appropriées pour leur utilisation.

Introduction
Th is article is about determination of refugee status on a group 
basis. More specifi cally, I explore how refugee status deter-
mination (RSD) processes take group characteristics into ac-
count for the distribution of the burden of proof between the 
individual asylum seeker and the state from which protection 
is sought. For the sake of conciseness I focus on fi rst-instance 
decision making, and I make no distinction between those 
procedures within which an oral hearing is an integral part 
of decision making and those within which the processes of 
interview and adjudication are clearly separated.

Group-based determination of refugee status is usually as-
sociated with instances of large-scale infl ux of asylum seek-
ers from a same country or cluster of countries. Th e most au-
thoritative reference on the subject is to be found in UNHCR’s 
Handbook on Procedures and Criteria for Determining Refugee 
Status,1 and this is, therefore, where my inquiry will start. 
Paragraph 44 of the Handbook reads as follows:

While refugee status must normally be determined on an indi-
vidual basis, situations have also arisen in which entire groups 
have been under circumstances indicating that members of the 
group could be considered individually as refugees. In such situ-
ations, the need to provide assistance is extremely urgent and it 
may not be possible for purely practical reasons to carry out in-
dividual determination of refugee status for each member of the 
group. Recourse has therefore been had to the so-called “group 
determination” of refugee status, whereby each member of the 
group is regarded prima facie (i.e. in the absence of evidence to 
the contrary) as a refugee.

A critical reading of this text gives rise to a couple of 
issues. First, it is not immediately clear where a “norm” is 
to be found, according to which refugee status must be de-
termined on an individual basis; nor what this “individual 
basis” actually covers. While it is beyond the scope of this 
article to consider the broader implications of this norma-
tive statement, some of these will inevitably surface during 
the course of my inquiry. At this stage, however, I would like 
to focus on another problematic aspect of the above-quoted 
paragraph from the Handbook, which seems to have escaped 
the attention of most commentators.

Whereas the second sentence of this paragraph appears to 
encapsulate the logic of the whole, it is in eff ect dispensable—
in other words, the entire paragraph still makes perfect sense 
if one jumps over the second sentence and connects the third 
sentence immediately with the fi rst one. Th is is because the 
text actually confl ates two distinct and diff erent (albeit pos-
sibly overlapping) scenarios, in only one of which the size of 
the infl ux matters.

Th ere can be no question that a large-scale infl ux of asy-
lum seekers may trigger an emergency in host countries, i.e. 
it is capable of overwhelming the processing resources of 
these countries to the point where, as the Handbook puts it, 
it is no longer possible to carry out individual examination 
of refugee claims. However, does this scenario exhaust the 
mentioned “circumstances indicating that members of the 
group could be considered individually as refugees”?

Certainly not, in my view. Such circumstances can be 
found, within or without a mass infl ux scenario, wherever a 
clearly identifi able segment of the population of a country is 
patently and systematically persecuted, and any number of 
the persecuted group’s members seek protection across the 
border. In this scenario, the rationale for group determina-
tion is not that individual screening is not possible—instead, 
it is that such detailed screening is not necessary.

Of course, there have been and will be situations in which 
resort to group-based determination is both a matter of ef-
fi ciency and the result of an objective analysis of the causes 
of the fl ow. Nonetheless, the distinction between not possible 
and not necessary remains essential, because it makes clear 
that group-based determination is not a mechanism reserved 
for mass infl ux situations. To the contrary, my contention is 
that a measure of group-based determination is inherent in 
any process applying the refugee defi nition to individual asy-
lum seekers, regardless of their numbers.

Let it be clear that I am referring here to the refugee defi n-
ition contained in Article 1 A(2) of the Refugee Convention, 
as amended by the 1967 Protocol. Some commentators have 
asserted that the extensive use of group-based determina-
tion by African states is a corollary to the “expanded” refu-
gee defi nition in the 1969 OAU Convention, and that this 
instrument is the main source and authority for prima facie 
recognition of refugee status.2 As we have noted elsewhere, 
this erroneous construction has been readily exploited by 
European policy makers, always keen to stress regional dif-
ferences if these can back an argument in favour of a dubious 
“protection in the region” doctrine.3

Refugee grounds such as “events seriously disturbing pub-
lic order in either part or the whole”4 of the country of origin 
may indeed evoke the threat of massive displacement. But 
so may persecution on ethnic or religious grounds. In any 
event, as explained above, the notion of “group” in RSD does 
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not only (nor even mainly) refer to the size of the asylum-
seeking caseload, but indeed to the very motivation of their 
fl ight.

It does not take a legal expert to notice that the Convention 
refugee defi nition is intended to protect persons who fear 
persecution because of their membership in a group. Four of 
the fi ve grounds stipulated by Article 1A(2)—race, religion, 
nationality, and particular social group—cannot be con-
strued as anything but “groups.” As for “political opinion,” 
while indeed it can theoretically be held by a sole individual 
or a few isolated persons, it is not likely to attract persecution 
unless it is prevalent among—or imputed to—a sizable sec-
tion of the population of the country of origin.5

To assert that the refugee criteria in the Refugee 
Convention are “highly individualistic”6 is, therefore, an in-
correct reading of the refugee defi nition. Th e plain language 
of Article 1A(2) supports the interpretation which, as early 
as in 1990, the US Asylum Regulations proposed, namely 
that a fear of persecution upon return can be considered rea-
sonable where “the applicant can show a pattern or practice 
of persecution of a group of persons similarly situated and 
his or her own inclusion in, and identifi cation with, such a 
group of persons.”7

In the following, I shall refer to such groups of similarly 
situated persons as “groups at risk.” I argue that this notion 
is intrinsic to the Convention refugee concept. Should this 
proposition be properly factored into RSD processes, the lat-
ter would gain in transparency, consistency, effi  ciency, and, 
ultimately, fairness.

Refugee Law and Groups at Risk
Th ere is no escaping the fact that the law and practice of in-
dustrialized states has distanced itself considerably from the 
“group” approach to refugeehood, which was the norm under 
the League of Nations regime. Practically since the entry into 
force of the Refugee Convention, but more noticeably since 
the 1980s, a recurrent jurisprudential stream in Europe and 
North America has insisted that persecution necessarily 
implies a singling out of the individual, even where entire 
segments of the population of the country of origin are sub-
jected to severe discrimination or targeted for ill-treatment.8 
Some jurisdictions, notably the Dutch Council of State, have 
upheld this position relentlessly until this day. While others 
have ostensibly banned the “singling-out” requirement, they 
may still keep a cautious distance from group-based deter-
mination. To be sure, eligibility guidelines routinely stress 
that each asylum case has to be decided on its singular merits. 
An adjudicator may read into this commonsense instruction 
an encouragement to look for distinguishing features that 
are in a way unique to the claimant before him or her. Such 
a “highly individualistic” approach is misguided and should 

be questioned as a matter of principle. For the time being, 
though, I will only argue that it is not antithetic to the “group 
at risk” approach, which I am propounding. Rather, it adds 
an “individualized” requirement on top of a group-based de-
termination [“you, the individual claimant, must convince 
me that you are personally more at risk of persecution than 
all other members of a group, which is itself the target of per-
secution in your country”]—and this begs the obvious ques-
tion of who is expected to establish that the group is being 
persecuted, or discriminated against, in the fi rst place.

While admitting the lack of hard empirical data on this 
point, I contend that the way interviewers and adjudicators 
approach asylum claims is more oft en than not coloured by 
these offi  cials’ outlooks on particular groups. In a similar 
vein, Towle and Stainsby warn that historical, cultural, pol-
itical, and other biases for, or against, certain caseloads or 
nationalities of asylum seekers may lead to predetermined 
eligibility outcomes and cause disparities in recognition rates 
among national jurisdictions.9 Th is fi nding should not scare 
us, at least so far as positive inclinations are concerned. Aft er 
all, the image of a refugee among the public at large, in any 
society in which the concept is current, is likely to take the 
form, not of an isolated individual, but of a “typical” refugee 
population: the boat people from Vietnam, the Bosniaks, the 
Afghans, the Iraqis, the people of Darfur … Th e offi  cial who 
hears refugee status claims will inevitably be infl uenced by 
these public perceptions of particular situations (which, ad-
mittedly, are not always specifi c as to groups at risk within the 
larger population) as “refugee” situations. Unlike the man on 
the street, though, this offi  cial will normally have the bene-
fi t of detailed country-of-origin information, in addition to 
personal knowledge developed through previous interviews. 
Country-of-origin information is seldom neutral, and never 
perfectly objective. Nonetheless, it displaces the centre of 
subjective gravity from the individual interviewer or adjudi-
cator to a more general level, from where it can infl uence a 
large number of decisions, hence increasing consistency of 
decision making on similarly situated claims.

For their own peculiar reasons, though, states tend to con-
ceal even their positive biases towards particular groups of 
asylum seekers behind the smokescreen of a person-centered 
assessment, within which persecution is (in my view, wrong-
ly) construed as an individual experience in both its eff ect 
and its causation. Th is is not to say that groups at risk are 
completely absent from the assessment, but rather that either 
their conceptual infl uence is implicit, rather than explicit; or 
they are explicitly removed from the ambit of the Refugee 
Convention and consigned to discretionary forms of protec-
tion.

Be that as it may, industrialized states have experimented 
with a wide variety of measures acknowledging, to varying 
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degrees, the relevance of group membership to a determina-
tion of a “need for international protection” writ large. States 
in the developing world, especially in Africa, have evolved 
their own group determination mechanisms, with an eye 
on mass infl uxes. A full inventory of all explicit and implicit 
acknowledgements of the “group at risk” dimension in state 
practice worldwide is clearly beyond the scope of this paper. 
I will rely instead on a few examples, in order to illustrate the 
following point: the group-at-risk methodology off ers inter-
esting evidentiary shortcuts in refugee status determination, 
thereby reducing the complexity and opacity of procedures 
and lightening the burden of proof for the applicant.

A preliminary observation is in order: a lighter burden 
on the asylum seeker is not the necessary consequence of all 
evidentiary shortcuts. Ironically, the only “legal” presump-
tion aff ecting material RSD in the current law of industrial-
ized states is a negative one—namely, the designation of “safe 
countries of origin.” On its face, the safe country of origin no-
tion (as codifi ed in the EC directive on asylum procedures10) 
does not trigger a presumption of substance. Th e automatic 
labelling of the claim as “manifestly unfounded” in view of 
the claimant’s nationality does not entail an equally auto-
matic denial of the claim, but rather an acceleration of the 
qualifi cation procedure.11 In practice, though, accelerated 
procedures are so devoid of basic guarantees of fairness that 
their only possible outcome is a negative decision—unless, 
that is, the applicant is able to establish that there exist excep-
tional circumstances making the country of origin “unsafe” 
for him or her personally.

We can all agree—including, I am sure, the draft ers of this 
clause—that this evidential burden is simply impossible to 
meet. I certainly do not know how to make the safe coun-
try notion work as a fair mechanism. However, I can fi nd 
some comfort in a reading ab absurdo of this practically 
non-rebuttable presumption. Here is how it goes: where the 
country of origin is considered generally safe, the claimant 
must prove the existence of highly personal circumstances 
that make him or her, individually, a potential target of per-
secution. In good logic, where the country of origin is not 
regarded as generally safe, i.e., where it is acknowledged that 
persecution may happen there, the claimant should not be 
required to relate his or her fear of persecution to individual 
circumstances or “special distinguishing features” over and 
above those of groups at risk of persecution. As I explained 
before, this is also what the plain language of the Convention 
defi nition suggests.

Two Basic Questions
We can now return to the mainstream of our discussion. 
Henrik Zahle has usefully observed12 that determination of 
refugee status consists in answering two main questions:

the question of “group-risk existence” (• e.g., are 
Ahmadis persecuted in Pakistan, and if so what risk 
does an Ahmadi living in Pakistan run of actually 
being persecuted?); and
the question of “group-risk affi  liation” (• e.g., is 
the person, or are the persons, in front of me [a] 
Pakistani national[s] and does she/ do they profess 
the Ahmadi faith?). To be complete, however, one 
should add to the question of group-risk affi  liation 
that of identifi cation with the risk group, as set out in 
the above mentioned 1990 US Asylum Regulations.

I propose that we examine these two concepts in turn.
Th e question of “risk-group existence” can be broken 

down into a set of interrogations: Who determines the exist-
ence of a group at risk? Th rough which process? In what 
terms is it defi ned?

Who Determines, and Th rough Which Process?
It is possible to identify seven levels at which the existence of 
a prima facie refugee group can be established:

A. In a multilateral agreement. Th is was standard pro-
cedure in Europe in the 1920s and 1930s, when under the 
auspices of the League of Nations a series of treaties and ar-
rangements were concluded with regard to specifi c categor-
ies of refugees, usually defi ned by reference to their national-
ity, coupled with lack of protection from the state of origin.13 
As noted above, the contemporary refugee regime has de-
parted from this selective and highly predictable approach 
to refugee protection. Nonetheless, the notion that ad hoc 
multilateral arrangements may be an eff ective way of resolv-
ing specifi c refugee situations is not entirely absent from the 
regime: though not binding in the same way as their League 
of Nations precursors, multilateral arrangements concern-
ing particular caseloads of asylum seekers have resurfaced 
in recent times, in the form of comprehensive plans of ac-
tion [CPA].14 It must be noted, however, that such plans do 
not necessarily formulate blanket assumptions about the 
refugee character of individuals in the group: to be sure, the 
landmark CPA adopted by the second international confer-
ence on Indo-Chinese refugees in 1989 prescribed, as part 
of a comprehensive set of humanitarian undertakings, a sys-
tematic screening, against Refugee Convention criteria, of all 
asylum seekers having left  Vietnam aft er a set cut-off  date.15

B. By UNHCR. Th e UN refugee agency is oft en called 
upon to make broad-brush assessments of the eligibility, 
under its mandate from the UN General Assembly, of large 
groups of asylum seekers in need of immediate protection 
and assistance. Whether and to what extent such assessments 
translate into states’ obligations varies from one situation to 
another, as Jackson has thoroughly documented.16 It is worth 
recalling, however, that UNHCR is also deeply—though 
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oft en grudgingly—involved in individual refugee status de-
termination, either as an add-on to, or more problematically 
as a substitute for, state-run processes. Furthermore, sev-
eral industrialized states, while they run their own asylum 
procedures, attach much credit to UNHCR’s “reading” of 
particular refugee-producing situations, on the ground that 
UNHCR’s extensive fi eld presence places its staff  in a priv-
ileged position with regard to gathering and assessing fi rst-
hand information on events in source countries. While this 
is a correct assumption, it is also true that UNHCR faces ser-
ious limitations when it comes to releasing—as opposed to 
just compiling—information on groups at risk in countries 
of origin. More than any individual state, UNHCR must be 
wary of adverse reactions, including damaging accusations 
of bias, by states of origin and/or their political friends—or, 
conversely, their political enemies if UNHCR appears to be 
“soft ” on certain source countries. Such accusations are all 
the likelier to be forthcoming, since the organization does 
not have the necessary resources to ensure a “universal” 
coverage of all refugee-producing situations, nor to update 
its information base with suffi  cient regularity. Due to those 
signifi cant limitations, UNHCR’s eligibility guidance on 
groups at risk remains incomplete in two ways: (i) it deals 
with a small number of source countries, including many 
but certainly not all quantitatively major ones; (ii) it usually 
stops short of recommending a prima facie fi nding of refu-
geehood on the basis of risk-group affi  liation/ identifi cation 
alone. Th is at times leads to rather ambiguous formulations. 
Th us, UNHCR’s eligibility guidelines on Afghan asylum 
seekers, dated 31 December 2007, go into a detailed “profi l-
ing” of groups and categories of Afghan nationals facing a 
heightened risk of being persecuted—only to conclude that 
“UNHCR considers the above-mentioned categories to be 
linked to the grounds enumerated in the refugee defi nition, 
and where such claimants are able to establish a well-founded 
fear of persecution, international protection is merited.”17 It is 
not at all clear, be it from this sentence or from the rest of the 
guidelines, what—besides their belonging in a group desig-
nated as “at risk”—may make the fear of the profi led asylum 
seekers well-founded.

C. By the EU Council. Th is is a very specifi c feature of the 
European asylum regime, and arguably a rather theoretical 
scenario. Nonetheless, the mechanism instituted by the 2001 
Temporary Protection directive,18 following almost a decade 
of experimentation with the “temporary protection” con-
cept in Europe, is worth a mention in this discussion, both 
for what it does and for what it does not do. On the posi-
tive side, the directive contains a defi nition of “benefi ciaries” 
that includes persons fl eeing persecution en masse, i.e., it 
recognizes that people fl eeing areas of endemic violence or 
armed confl ict may well fall within the scope of Article 1A of 

the Refugee Convention.19 On the down side, the decision-
making process itself is particularly cumbersome, consid-
ering that it is meant to respond to an emergency situation.20 
More critically still, the interim protection system that the 
directive envisages falls short of prima facie recognition of 
refugee status. Rather, it leaves the question of refugeehood, 
and also of eligibility for subsidiary protection, in suspense 
for the duration of the temporary protection “regime.” What 
happens (short of return) at the end of that road is rather 
confusing, since a bizarre hiatus persists between the 2001 
defi nition of “benefi ciaries of temporary protection” and that 
of persons eligible for international protection under the 
2004 Qualifi cation Directive.21

D. Executive Designation Authorized by Law. Th is is the 
most common modality of group determination, both with-
in and outside a mass infl ux scenario. Here are three illustra-
tions, out of a potentially large number of similar examples.22 
Tanzania’s Refugees Act of 1998 provides that the Minister of 
Home Aff airs may, by notice published in the Gazette, de-
clare any group of persons to be refugees for the purpose 
of that Act. Ministerial declarations or orders, based on a 
similar provision in the now-repealed Refugees Control Act 
of 1966, have been issued in Tanzania on a regular basis.23 
Still within a context of large-scale infl ux, but without refer-
ence to “refugee” status as such, one can mention Austria’s 
Aliens Residence Act of 1993, which allowed the Federal 
Government to grant, by decree, a temporary residence 
status to people fl eeing their country of origin “during times 
of heightened international tension, armed confl ict or other 
circumstances that endanger the safety of entire population 
groups.”24 Before the ink got dry on this new Act, a decree 
was issued to grant temporary residence to people from 
Bosnia and Herzegovina who had arrived before July 1993. 
Th e third example is found in the law of the Netherlands, 
one of very few European states in which the government 
has retained the power to designate, under the operation of 
its asylum law, groups and categories of persons as worthy 
of special humanitarian protection. Pursuant to Article 29 
(1) (d) of the 2000 Aliens Act, an “asylum” residence per-
mit may be granted to an alien whose return to the country 
of origin would, in the Minister’s judgment, constitute par-
ticular hardship in light of the general situation there. Th e 
Ministry of Justice’s explanatory notes make it very clear 
that this power is entirely discretionary and does not refl ect 
or engage the international law obligations of the state. Th e 
reference to “an alien” notwithstanding, the operation of 
Article 29 (1) (d) is triggered by the executive designation 
of groups and categories of persons in need of protection. 
Regulations have been issued outlining the “indicators” that 
should guide the Minister in deciding whether or not a grant 
of “categorized protection”—as this mechanism is known in 
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the Netherlands—is warranted. Th ese are: (i) the nature of 
violence in the country of origin, and specifi cally the extent 
of violations of human rights and humanitarian law, the de-
gree of arbitrariness, and the intensity as well as geographical 
spread of the violence; (ii) the activities undertaken by inter-
national organizations, to the extent that these represent a 
benchmark for the position of the international community 
regarding the situation in the country of origin; and (iii) the 
policies of other EU Member States.25 Th ough, as per stan-
dard Dutch practice, the designation of a new protected cat-
egory is discussed in Parliament before it is enacted by the 
Minister of Justice, the latter has not been questioned so far 
about the respective weight she or he attaches to these three 
indicators.26

E. Internal Instructions or Recommendations. I refer here 
to more or less binding guidance provided to fi rst-instance 
adjudicators by the administrative authorities to whom they 
report, insofar as such guidance relates to groups at risk in 
specifi c source countries. By far the most elaborate practice 
in this regard is that of the UK Home Offi  ce, whose case 
workers can, and indeed must, rely on a wide array of coun-
try-specifi c Operational Guidance Notes (OGN). OGNs 
are issued from time to time, and regularly updated, by the 
Asylum Policy Unit of the Home Offi  ce, in respect of major 
source countries of asylum claims in the UK; fi ft y-two OGNs 
are currently available on the Home Offi  ce’s website. An 
OGN typically covers issues of both fact and law, its objective 
being to facilitate and harmonize the application of refugee 
(or subsidiary protection) criteria to particular situations. 
OGNs follow a standard format, whereby an overall country 
assessment leads to a listing and analysis of “main categor-
ies” or “main types” of claims, each section being wrapped 
up with some conclusions as to eligibility for refugee or other 
protected status.

F. Authoritative Guidance from Reviewing Bodies. Th e 
designation of groups at risk, as part of general country of 
origin information, is usually considered a matter of fact, 
which is not subject to judicial review by higher courts.27 On 
the other hand, where appeal tribunals or boards engage in a 
de novo assessment of all material elements of a claim, their 
fi ndings on risk-group existence are bound to have an impact 
on the future jurisprudence of fi rst-instance bodies. In the 
UK, the Asylum and Immigration Tribunal has developed 
its own country guidance system “in response to concerns 
over the inconsistency of appeal outcomes arising from dif-
ferential assessments by tribunal members of the conditions 
in countries of origin producing asylum applicants.”28 In 
this modality, country guidance is not—as with the Home 
Offi  ce—a matter of issuing administrative instructions, but a 
distinctive form of tribunal litigation: it is issued through ju-
dicial decisions, typically made on a set of cases raising a sim-

ilar country issue. Robert Th omas describes three techniques 
used by the Tribunal in such cases, two of which are relevant 
to our discussion: namely, the identifi cation of “risk categor-
ies” within specifi c source countries, such as Palestinians in 
Iraq; and the identifi cation of “risk factors” which, alone or 
in combination, contribute to making return to the country 
of origin a more dangerous proposition for individual appli-
cants, even though the group they belong to (e.g., Sri Lankan 
Tamils) is not in itself a group at risk. Whether country 
guidance issued in this way should be regarded as binding, 
persuasive, or authoritative is discussed at some length in 
Th omas’s paper.29 For our purposes, it is enough to observe 
that the Home Offi  ce refers to the Tribunal’s country guid-
ance cases extensively in its own OGNs.

Albeit in a very diff erent judicial setting, the brush of 
Dutch administrative tribunals with the notion of “group 
persecution” can also be mentioned here, in particular the 
position of the Rechtseenheidskamer (law harmonization 
chamber) which, between 1994 and 2001, performed the 
role of consistency monitor among administrative tribunals 
at a time when the Council of State had no competence in 
asylum cases. In a decision of July 2000, the tribunal acknow-
ledged that group persecution may exist in some countries, 
and that in such cases the applicant who can establish mem-
bership in the group in question benefi ts from a presump-
tion of refugeehood. However, it stopped short, in the case at 
issue, of designating the Reer Hamar clan of Somalia as such 
a “persecuted group.”30

G. In the Individual Case. Th e question of risk-group 
existence is seldom raised as such in asylum hearings, which 
tend to emphasize the personal circumstances of the claim-
ant—themselves understood more as events having aff ected 
him or her personally than as characteristics which she or 
he may share with a larger group. Th e claimant is defi nitely 
not encouraged to stress the collective dimension of his or 
her fear of persecution—nor, for that matter, to present his 
or her own view of the general situation in the country of 
origin, which is supposed to be known to the adjudicator. On 
the one hand, it may be argued that to require the individual 
claimant to prove the existence of groups at risk is to place an 
unfair burden on him or her. On the other hand, I contend 
that assumptions about groups at risk—or not at risk—are 
almost always present in the mind of the interviewer and in-
evitably aff ect the course of the hearing. Th e problem for the 
claimant, obviously, is that such assumptions are implicit and 
therefore diffi  cult to relate to (where they are positive) or to 
challenge (where they are not). Th e only way out of this catch 
would seem to be for both parties to share, as it were, their re-
spective “maps of the world,”31 in other words, to disclose the 
group-based evidence that each of them is bringing into the 
assessment of the claim. Preferably, such disclosure should 
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take place before the hearing, so that the latter can focus ex-
clusively on those material elements of the claim on which 
there has been no prior agreement. Th e UK Home Offi  ce 
has recently launched a pilot project that features such a pre-
hearing conference. I cannot tell what weight is attached to 
group-based factors of risk in this process, which I have not 
(yet) been able to observe in person. However, the Home 
Offi  ce’s practice of country guidance through public domain 
OGNs, which I described above, suggests that a good part of 
the conference may actually be devoted to comparing notes 
about groups at risk. Th is methodology presents two main 
advantages: it is participatory, and it is transparent. Th ere is 
no escaping its downside, though: there will always be a fi rst 
claim made by a member of a new group at risk—and it can 
be argued that the more detailed existing country guidance 
is, the harder it will be for this “fi rst new” claim to be recog-
nized as valid. Th e objective of lightening the claimant’s bu-
rden of proof is clearly met where the group at risk, of which 
she or he is a member, appears on the adjudicator’s “map of 
the world.” If it does not, and the map in question is, in the 
words of Popovic, “unwavering,” the burden on the applicant 
may well become unbearable.

In What Terms Is the Group-at-Risk Defi ned?
At least two ingredients appear indispensable to the descrip-
tion of a group at risk in the RSD context: one is the source 
country (i.e., the nationality of members of the group, or, if 
they are stateless, the country of habitual residence); the other 
is a time frame, which can be expressed either (i) through a 
cut-off  date of departure from the country of origin or arrival 
in the host country; or (ii) by reference to “dated” events in 
the country of origin.32 It is interesting to note, however, that 
eligibility guidance directed mainly at individual determina-
tion processes, such as OGNs, UNHCR guidelines, or “coun-
try guidance cases” are not always precise as to the temporal 
validity of their risk assessments. It must be assumed that 
they represent the issuing authority’s reading of the situation 
at the time of writing, but claims entering a refugee status de-
termination procedure at that time may not be decided upon 
until months later. It seems logical to require, therefore, that 
any risk-group existence determination should be supported 
by time-specifi c country information, as well as regularly 
and systematically updated.

Beyond the (obvious) nationality element and the (not so 
obvious) time frame, the wide variety of processes through 
which groups at risk come to light in RSD is mirrored in very 
diff erent levels of detail in the representation of such groups. 
Formulations will also vary according to the signifi cance 
given to the risk-group notion in the overall assessment of 
the claim. Here, it is worth recalling that not all instruments 
referred to in the previous section identify groups at risk as 

such—they may, e.g., refer to types of claims, which is an ob-
viously more open as well as more neutral description. Save 
in situations of large-scale infl ux, membership in the group is 
rarely conclusive evidence of a need for international protec-
tion: more oft en, it is only indicative of the direction, which 
an inquiry into the personal circumstances of the claimant 
ought to take.

Th us, while an OGN designates former members of par-
ties to the confl ict in Colombia as a risk-group, it considers 
a grant of asylum appropriate only where the claimant estab-
lishes that he or she has been “kidnapped in the past and/or 
[has] encountered serious harassment or threats from either 
FARC, ELN or AUC, and such treatment has been for polit-
ical reasons.”33 Th is last requirement, in particular, appears 
dangerously circular: if it cannot even be assumed that the 
harassment of ex-members of armed groups is politically mo-
tivated, the very notion of risk group loses all relevance in this 
context. To be relevant, the notion must be susceptible of use 
as a “reading grid,” a lens through which the refugee defi nition 
is projected against the background of country-of-origin in-
formation. A straightforward illustration can be found in an-
other OGN, in respect of the Democratic Republic of Congo, 
which concludes its analysis of the situation of Banyamulenge 
Tutsis in that country with the following statement: “If it is 
accepted that the claimant is of Banyamulenge origin, a grant 
of asylum is likely to be appropriate.”34

Tutsis from the Democratic Republic of Congo also bene-
fi t, on account of their sole ethnicity, from “categorized pro-
tection” in the Netherlands. In contrast, the protected cat-
egory of Sudanese from Darfur is defi ned by a mix of innate 
characteristics, place of origin, itinerary, and other elements 
of personal history: non-Arabs from North, West, or South 
Darfur are eligible unless they resided without diffi  culties for 
a period of six months or more in the north of the coun-
try. Th e notion of internal relocation alternative thus creeps 
into the defi nition of a group at risk, which, as noted by the 
International Centre for Migration Policy Development in a 
2006 study, is a bit of a paradox.35 I will briefl y revert to this 
point further down.

I have already alluded to the way groups with a prima 
facie need for protection are identifi ed where they arrive 
in large numbers over a short period of time. In most such 
cases, what states attempt to defi ne through the adoption 
of special criteria is a fait accompli, in the sense that the 
emergency is in full swing already. One must acknowledge 
the peculiar diffi  culty of adopting precise defi nitions in the 
heat of an infl ux. Th e refugee-producing crisis may be too 
current to permit a detailed analysis of its causes, which are 
likely to be complex in any event. Neighbouring states may 
also be wary that their attitudes towards fl eeing persons do 
not aggravate international tensions, or close the door to 
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quiet diplomacy for the resolution of the crisis. Receiving 
states and UNHCR may be tempted, therefore, to resort to 
broad-brush characterizations. Th e judgmental “massive 
violations of human rights” and the more neutral “events 
seriously disturbing public order” become handy catch-
phrases, erasing important distinctions among groups at 
risk and among the types of risk they actually incur. Such 
distinctions are important, not only in order to calibrate 
the protection response, but also in order to identify the 
appropriate durable solutions.36 Even where they are faced 
with large-scale infl uxes, therefore, states should aim at the 
most precise description possible of their causes, including 
time and space parameters. While this is not an easy task, it 
is not an impossible one: aft er all, the circumstances lead-
ing to involuntary displacement are usually well known and 
suffi  ciently documented before they manifest themselves 
through cross-border fl ows.

Th e next set of questions concerns inclusion in, and iden-
tifi cation with, groups at risk.

What Is the Claimant’s Burden of Proof?
Designation of a group at risk undoubtedly provides an “evi-
dentiary shortcut” in the RSD process. Nevertheless, the in-
dividual member of the group is not relieved of all evidential 
burden: she or he must satisfy the authority that she or he 
belongs in, and/or is identifi ed with, the group at risk. It is, 
simply put, the degree of precision in the defi nition of the 
group that will determine the evidential burden to be dis-
charged by the individual claimant.

While in theory all persons belonging to the discriminated 
group are equally at risk, one must accept that the particular 
position of individuals within the group may be relevant, as 
it may determine the level of repression expected from the 
authority (i.e., the threshold between discrimination and 
persecution). Whether the individual’s position in the group 
may also aff ect the likelihood of persecution, i.e., the well-
foundedness of the fear, is more debatable. Th e UK Home 
Offi  ce’s guidance in respect of, e.g., Falun Gong members 
from China or Ahmadis from Pakistan holds that members 
of these groups have no persecution to fear if they lie low; in 
other words, the likelihood of persecution depends on their 
membership in the group being “visible” to the potential per-
secutor. Th is further level of discrimination is in my opinion 
not required for a correct application of the refugee defi n-
ition. To be sure, an assessment of “visibility” is highly prob-
lematic within a qualifi cation process that is, in essence, an 
“essay in prediction”:37 the “unexceptional Ahmadi”38 may 
have been discreet so far, but this is no guarantee that she or 
he will be able, let alone willing, to remain “invisible” in the 
future.

To What Standard Must the Evidential Burden Be 
Discharged?
In attempting to distinguish between the existence of a group 
at risk and the affi  liation to such a group, “the diff erence in 
focus and in the types of information asked for reasonably 
demand a distinction to be made when assessing the evi-
dence.”39

To say that a risk group exists is another way of stating 
that members of the group have a well-founded fear of being 
persecuted. Th is does not mean that it is more likely than 
not they will be: a reasonable likelihood is a more appropri-
ate standard. On the other hand, where group affi  liation is at 
issue, the standard can be raised: there must be a relatively 
high degree of certainty that the applicant is who he claims 
to be (in terms of affi  liation with a designated group).40 Th is 
point was not lost to the Dutch Ministry of Justice as it elu-
cidated the rules of evidence applicable to claims to “cat-
egorized protection”: in order to arrive at a decision on this 
 matter,

one must not in the fi rst place consider whether the asylum 
seeker’s statements regarding the substance of his or her claim 
are credible. What is primarily at issue is whether the asylum 
seeker belongs to a category that has been designated for a grant 
[of categorised protection]. It goes without saying that identity 
and nationality must be established well beyond doubt.41

Th ese are facts, indeed, that are not subject to speculation, 
but from which signifi cant inferences are about to be drawn. 
Is this to say that group-based RSD requires more certainty 
regarding identity and national origin than an individualized 
approach? If this is the case, what additional evidence is re-
quired, and in what form? And above all: what are the conse-
quences if it is not adduced to the satisfaction of the adjudi-
cator? Th ese are questions worth exploring further, against 
the challenging backdrop of wilful destruction of identity 
documents; forging, swapping, and confi scating passports; 
and other practices, for which people-smuggling rings that 
control many of the asylum seekers’ fl ight routes have be-
come notorious.

Rules of evidence fi nd their application within proced-
ures, and issues of burden and standard of proof may, in the 
fi nal analysis, be determined by the setting, within which 
evidence is being adduced by the asylum seeker, to the ef-
fect that he or she belongs in, and can be identifi ed with, 
such risk group as has been defi ned. In mass or diff use infl ux 
situations, the simple act of coming forward may constitute 
the beginning and the end of the qualifi cation process. Th us, 
in Tanzania following the 1994 ministerial declaration in fa-
vour of refugees from Burundi,42 the eligibility procedure 
was actually dispensed with through a summary process of 
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registering family units upon admission into a refugee camp, 
which served assistance at least as much as protection pur-
poses. In such situations, it appears that the main control of 
the integrity of the process is exercised by the refugee popu-
lation itself, through an informal co-optation mechanism 
that does not necessarily refl ect the criteria set by the host 
state.43 While a stricter screening exercise can be envisaged 
at a later stage, it is likely to cause major disruption in the 
aff ected settlements if it results in deregistration of a sub-
stantial number of residents. Th e few studies that have been 
undertaken on this topic44 paint a rather confused picture, 
suggesting that group determination procedures that are fair, 
credible, and effi  cient in refugee emergencies remain, by and 
large, to be invented. In this connection, an ongoing initia-
tive in the Americas probably deserves attention. In the areas 
of Ecuador bordering on Colombia, the Ecuadorian govern-
ment and UNHCR register asylum seekers originating from 
any of nine administrative departments of Colombia, on the 
understanding that they are more likely than not to meet the 
refugee defi nition criteria of the Ecuadorian law. UNHCR 
has proposed to the government to introduce an enhanced 
registration and profi ling system, which would obviate the 
need for registered Colombian asylum seekers to go through 
the regular RSD procedure.45

Rebuttable Presumption, or Not?
Th e evidentiary shortcut described in the preceding sections 
can be loosely described as the operation of a presumption: 
upon proof of a few facts, the law presumes another relevant 
fact—in essence, a well-founded fear of being persecuted. 
Some features of this evidentiary process make it diffi  cult, 
however, to assimilate fully to a rebuttable presumption of 
law, the eff ect of which is to change the allocation of the risk 
of losing regarding a particular issue.46

First, as we have seen, the “presumption” of refugeehood is 
not always established by law. Second, in RSD one can hardly 
speak of two parties with confl icting interests, both at risk 
of “losing the case”: the offi  cial representing the state does 
not have a case to lose; rather his or her job is to ensure the 
proper application of a common good, albeit that this may 
involve a refutation of the claimant’s evidence.

Th is observation leads us into a third conceptual obstacle: 
if refugeehood on a group basis stems from a presumption, 
this presumption is not stricto sensu rebuttable. Let us as-
sume that the asylum seeker has made a prima facie case of 
refugeehood; in other words, has met the burden of proof 
to the satisfaction of the “law”—i.e. the criteria set by the 
“group determiner” are not in dispute. Th e Handbook states 
that this person must be regarded as a refugee in the absence 
of evidence to the contrary. But what can such evidence con-
sist of?

Clearly, the state would be in contradiction with itself if 
it were to dispute, in an individual case doubtlessly belong-
ing to a designated group, the existence or even the risk of 
persecution in the country of origin. Under the League of 
Nations, when refugees were primarily defi ned in relation to 
their membership in a group, the fact of not enjoying na-
tional protection was also part of the defi nition. Th e cursory 
screening of individual refugees would involve, therefore, 
some inquiry into this fact, notably as regards any evidence 
that the individual had eff ectively and voluntarily main-
tained ties with the state of origin. Th is evidence, if we as-
sume that it was produced by the offi  cial as would normally 
be the case, was indeed “evidence to the contrary” because 
non-availment of national protection was an integral part of 
the defi nition. In contrast, when Hungarian refugees sought 
refuge in Germany following the 1956 revolution (and the 
Refugee Convention was deemed applicable), each applicant 
was automatically recognized and documented as a refugee 
unless she or he presented a security risk.47 While it was the 
responsibility of the state to establish the existence of such a 
risk, this was clearly not tantamount to producing “evidence 
to the contrary”: what was at issue was not the refugee char-
acter of the individual in question, but whether, as a refugee, 
the individual could safely be granted asylum or any other 
facility in Germany.

Th ough African state practice is extremely poor with re-
gard to screening “non-refugees” out of designated refugee 
groups, the attempts made by Zambia, Tanzania, and the 
DRC/Zaire all point to a similar concern for national secur-
ity.48 Th e tragic experience of the Rwandan exodus following 
the 1994 genocide brought to light the very real possibility 
that refugee fl ows might be “contaminated” by the presence 
of serious off enders, war criminals, or genocidaires. Without 
underestimating the practical diffi  culties involved, this is 
probably the clearest case, under Article1 of the Convention, 
for “rebutting” the “presumption” of refugeehood in individ-
ual cases: that is, where an exclusion clause may be invoked. 
Even in this case, however, it may be incorrect to describe 
the “contrary move” of the receiving state as a rebuttal of 
the presumption. In all legal rigour, the assessment of ex-
clusion grounds is a separate test, distinct from the assess-
ment of inclusion (which is what the so-called presumption 
is about).49

In contrast, a fi nding of “internal protection”—the avail-
ability within the country of origin of a safe relocation al-
ternative to asylum seeking abroad—is normally regarded as 
part and parcel of the inclusion process. Can the state that 
has designated a group as “at risk” dispute the existence of 
the risk in an individual case by arguing that this particu-
lar claimant availed, or could/should have availed, himself 
or herself of an internal fl ight/relocation alternative inside 
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the country of origin? Th is would indeed be “evidence to the 
contrary,” capable of rebutting the group-based presumption 
of refugeehood. To introduce this parameter into the assess-
ment seems, however, to defeat the purpose of procedural 
and evidential simplifi cation. Designations of “protected cat-
egories” in the Netherlands have attempted to square this cir-
cle by “objectivizing” internal protection, notably in the cases 
of Somalia and Sudan: instead of probing the potential of an 
hypothetical relocation to a relatively safe and stable part of 
the country, the “categorized protection” assessment includes 
the fact of prior problem-free residence in such a part, which 
in turn is interpreted as evidence of the current and future 
availability of internal protection. Th is additional criterion 
injects several layers of complexity into the evidentiary pro-
cess, and multiple shift s in the allocation of the burden of 
proof, that may well off set the positive eff ect of group-based 
RSD in terms of effi  ciency and consistency.

Tentative Conclusions
Undoubtedly, the main argument in favour of group-based 
RSD is its effi  ciency. It avoids the need for fresh decisions 
on the same material in situations of common application, 
with the associated resource implications. Th is consideration 
is clearly predominant in mass infl ux situations. As we have 
seen, though, there is in such situations a risk that effi  ciency 
may be achieved at the expense of certainty: because of an 
overly broad or vague defi nition of the groups at risk, and/
or as a result of procedural faults, the receiving state is not 
entirely confi dent about the “refugee” character of all those 
admitted as refugees; such indeterminacy may also be detri-
mental to the asylum seekers themselves where—as in the 
case of EU-styled temporary protection—they fi nd them-
selves in a legal limbo and with an inferior status. Th ere is no 
reason, however, why effi  ciency and certainty cannot be rec-
onciled, especially in those states where resources are avail-
able to be applied to the regular updating and distillation of 
country information, and to the monitoring and control of 
asylum decisions.

To admit group-based evidence in RSD is also advanta-
geous in that it is bound to increase decisional consistency. 
It can be argued that it enhances consistency in two ways: 
at one level, it ensures that like cases are treated alike; on a 
more conceptual plane, it makes RSD more consistent with 
the refugee defi nition itself.

Consistency is an element of fairness, not least because it 
breeds predictability. Where groups at risk are clearly identi-
fi ed, the claimant knows what she or he is supposed to prove 
and is aware of the inferences that will be made from his or 
her statements. Admittedly, the above benefi ts can only be 
reaped if the process is suffi  ciently transparent: any group-
based evidence must be squarely “above the table” and all 

possible inferences must be explicit. I set out on this inquiry 
with a particular understanding of a “lighter” burden of 
proof, whereby the claimant is required either to prove fewer 
facts in issue, or to produce evidence to which the claimant 
has easier access. However, issues surrounding suffi  ciency of, 
and access to, evidence can hardly be resolved in the abstract: 
whereas risk-group affi  liation may be easier to prove in some 
situations, this will not be the case in others. In the fi nal an-
alysis, therefore, I fi nd that fairness will be better served by a 
transparent and precise defi nition of groups at risk than by a 
sheer reduction of defi nitional criteria.

Th ere is, on the other hand, a distinct risk of artifi cial-
ity in any attempt at classifi cation or categorization, which 
is somehow inherent in group-based RSD. Th omas rightly 
warns: “Country guidance prioritizes certainty and con-
sistency over individual justice. In particular, country guide-
line determinations, it has been argued, seek to impose 
artifi cial certainty on what are oft en uncertain and rapidly 
changing country situations.”50 In a similar vein, Legomsky 
identifi es complexity and dynamism as essential ingredients 
of the subject matter with which asylum adjudicators must 
contend.51 Not only is categorization somewhat artifi cial, it 
is also, inevitably, selective: as noted above, fairness will be 
trumped if the asylum seeker is faced with an unwavering 
“map of the world,” on which the group to which she or he 
belongs does not fi gure.

I am not recommending, in any case, that group-based 
RSD should be the exclusive, or even the preferred, approach 
to applying the refugee defi nition. It is neither feasible nor de-
sirable to reduce RSD to a process of fi tting individual appli-
cants into neatly defi ned categories. While refugee defi nition 
criteria are not “highly individualistic,” they are not “highly 
collective” either. In particular, there will always be situa-
tions in which group-based discriminatory measures (and/
or measures of general application) do not meet the thresh-
old of persecution, except for those individuals who do act-
ively resist them. Th e assessment required in such deserving 
cases cannot be exhausted by the two recommended steps of 
risk-group existence and risk-group affi  liation. On the other 
hand, it does not make those steps redundant either. What 
is recommended, in short, is a balanced approach, one that 
avoids both the temptation of excessive emphasis on individ-
ual circumstances and the dangers of exclusive reliance on 
group characteristics.

Individual and group determination processes are rarely 
discussed together, or, if they are, it is mainly with a view 
to stressing their allegedly irreconcilable diff erences. In the 
global North, not only does the Handbook’s mantra accord-
ing to which refugee status “must normally be determined 
on an individual basis” hold its ground, it has actually been 
taken to such undesirable extremes as the “singling out” re-
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quirement. It has also failed to produce consistent or cred-
ible outcomes.52 At the other extreme, there seems to be a 
consensus that large-scale infl uxes—to which some sort of 
group determination is the typical response—follow their 
own rules, which in turn are deemed to be less rigorous and 
somehow less worthy of legal analysis than individual RSD. 
Were it not for the formalization of temporary protection in 
Europe, which is a very recent phenomenon, one might even 
suspect that group determination is perceived in the indus-
trialized world as a symptom of underdevelopment, an in-
complete mechanism to which developing countries resort 
by default, for want of a better way.

Regrettably, neither UNHCR nor African states have made 
much eff ort to dispel this negative perception of their group 
determination practices. Th e recommendation of the 1979 
Pan-African Conference on Refugees, calling for a thorough 
study of these practices, remains a dead letter, despite being 
reiterated on the occasion of the 30th anniversary of the 1969 
OAU Convention.53 Th e lack of systematic compilation and 
comparative analysis undoubtedly reinforces the feeling that 
not much can be learned from ad hoc mechanisms and dis-
parate pieces of legislation, and relegates group determina-
tion to insignifi cance. True, there are serious conceptual and 
procedural weaknesses in African refugee law as it applies to 
groups of refugees. In my view, though, it would be a mis-
take to throw the baby away with the bathwater and to simply 
dismiss African practice of group-based RSD. Th ere are two 
important reasons for this.

Firstly, there has been in recent years a steady push for 
African states that have not yet equipped themselves with 
“regular” (i.e., individual) RSD procedures, or whose existing 
procedures have somehow gone out of use, to overcome 
those defi ciencies. Some real progress has been achieved in 
this direction, including the accompanying development of 
legal counselling services for asylum seekers and the surge of 
capacity-building projects benefi ting national RSD author-
ities.54 While this trend is welcome, it is not exempt from risk: 
African states will no doubt be tempted to adopt the restrict-
ive practices of their European partners, the export value of 
which has already been tested in Europe’s “near abroad” in a 
way that has not, by any yardstick, enhanced the protection 
available to genuine asylum seekers. As they engage in regu-
lating and/or revamping individual RSD procedures, African 
states with a past or current practice of group determination 
should be encouraged not to discard this practice, but rather 
to factor it into a comprehensive approach to refugee protec-
tion on their territories. Such a “comprehensive” approach—
this is my second and fi nal point—does not only mean co-
existence of individual and group determination processes 
within domestic jurisdictions, though this would in any 
event be useful, particularly in states likely to face large-scale 

infl uxes from time to time due to their geostrategic location. 
It also means the interpenetration of critical elements of both 
individual and group-based processes. As I hope this article 
has made clear, the value of such an exercise would extend 
far beyond the confi nes of Africa.
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Explaining Inequality in the 
Implementation of Asylum Law

Peter Mascini

Abstract
Th e goal of this research was to identify factors that account 
for procedural and substantive inequality in implementing 
asylum law. Th e decisions of ninety-eight caseworkers of the 
Dutch Immigration and Naturalization Service on an asy-
lum application were related to their answers on a question-
naire. Caseworkers diff er in the extent of available informa-
tion on an asylum application they take for granted and in 
their fi nal decisions on it. Th ese diff erences result from work 
pressure, the caseworkers’ reputation, their role defi nition, 
political opinion, and professional background, and policy. 
Intensifying feedback and decreasing work pressure can 
achieve more consistent and careful decisions.

Résumé
Le but de cette étude était d’identifi er les facteurs responsa-
bles pour les inégalités de fond ainsi que des inégalités rela-
tives à la procédure dans l’application de la loi sur le droit 
d’asile. Les décisions de quatre-vingt dix-huit agents chargés 
du cas du Service néerlandais pour l’immigration et la na-
turalisation concernant une demande d’asile furent reliées 
à leurs réponses à un questionnaire. Les agents chargés du 
cas diff èrent sur la somme d’information dont ils disposent 
concernant une demande d’asile qu’ils tiennent pour acquis 
et aussi dans leurs décisions fi nales concernant la même de-
mande. Ces diff érences sont causées par la tension au tra-
vail, la réputation de l’agent chargé du cas, leur défi nition 
de leur rôle, leurs opinions politiques, leurs antécédents pro-
fessionnels et les politiques en place. Accroître la rétroaction 
et faire baisser la tension au travail aideront à atteindre des 
décisions plus cohérentes et consciencieuses.

Introduction
Th e predominant opinion in the literature on the imple-
mentation of law is that the translation of general laws in 
decisions about specifi c cases unavoidably leaves room for 
choices.1 Th is is called discretion. On the one hand, the free-
dom of choice enables offi  cials to individualize decisions. 
Th is means that they can take into account more characteris-
tics of a case than are formally relevant. On the other hand, it 
can lead to inequality before the law. Th is means that offi  cials 
decide diff erently on comparable cases. Inequality before the 
law can refer either to the decision procedure or to the sub-
stance of the decision.2

Th e best way to study the individualization of decisions is 
to ask the same offi  cials to decide upon diff erent cases that are 
formally identical, but that diff er in other respects. In this way 
it is possible to fi nd out, for example, whether they are more 
likely to grant a disablement benefi t for a sick breadwinner 
with years of work experience than for an inexperienced sin-
gle person with the identical sickness. Th e relation between 
the use of discretion and inequality before the law can best be 
studied by asking diff erent offi  cials to decide on one identical 
case. Th en it is clear from the start that all eventual diff erent 
outcomes are unrelated to the legitimacy of the application 
itself. Th is paper is directed exclusively to the inequality be-
fore the law that can result from the use of discretion. Th e 
goal is to fi nd causes of procedural and substantive inequal-
ity. For this reason ninety-eight offi  cials responsible for the 
implementation of asylum policy in the Netherlands—so-
called decision employees—were presented an identical fi c-
titious asylum application and were asked what they would 
decide on it.3 Subsequently, these answers were connected to 
their answers on a questionnaire.

Th e implementation of asylum policy is a suitable sub-
ject for fi nding out how discretion results in procedural and 
substantive inequality. On the one hand, previous research 
has already demonstrated that both forms of inequality are 
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no exception in relation to the implementation of asylum 
policy. Regarding procedural inequality, Smit4 has shown, 
for example, that decision employees indeed only request a 
test to establish the age of minor asylum seekers if there are 
serious doubts about the stated age, but that in some cases 
where there were also well-founded reasons to doubt, no age 
test was requested. Quite a few others have shown that the 
implementation of asylum policy results in substantive in-
equality before the law as well. At the level of nations,5 states 
(i.e., cantons),6 regions,7 asylum-seekers centres,8 and indi-
vidual professionals,9 similar or even identical asylum ap-
plications have diff erent outcomes. On the other hand, little 
is known about the causes of both forms of inequality.10 In 
other words, it is well known that the implementation of asy-
lum policy results in both forms of inequality but it is hardly 
known what causes them. Th e goal of this study is to reveal 
some particular causes.

Explanations were sought in the working conditions of 
the decision employees, and in their personal characteris-
tics. Explanations regarding the institutional context were 
not taken into account because data were only collected 
systematically at the level of the individual employees. Th e 
next section is about the hypotheses. Th en follows section 
three about the collection of the data, the research design, 
the operationalization, and the analytic strategy. Section four 
is about the results, and the fi nal section is about conclusions 
and recommendations.

Th eory and Hypotheses
Procedural Inequality
According to Lipsky,11 offi  cials—“street-level bureaucrats”—
are unable to do justice to the specifi c characteristics of indi-
vidual cases because they are chronically plagued by a lack of 
time. In order to deal with the continuous fl ow of new cases, 
street-level bureaucrats oft en accept incomplete information 
and information that clients deliver themselves because the 
collecting of missing information and of information gath-
ered independently of the interested party is usually diffi  cult 
and time-consuming.

However, the fact that the shortage of time is inherent 
in the work of street-level bureaucrats does, of course, not 
imply that they all suff er of it to the same extent. Th erefore, 
diff erences in work pressure could cause variation in the ex-
tent to which they are prepared to decide on the basis of in-
complete or client-dependent information. Th ere are indeed 
several indications that offi  cials are more willing to accept 
the information that is present about a case as they are under 
more work pressure: time constraints encourage immigrant 
inspectors to rely on simplifying categories when questioning 
travellers12 and social workers take fewer cues into account 
when dealing with accusations of elder mistreatment as the 

caseload of the county in which they work is higher.13 So, 
the expectation is that offi  cials who are responsible for the 
implementation of asylum policy are more willing to accept 
the obtainable information on an asylum application as they 
perceive more work pressure (hypothesis 1a). Furthermore, 
it can be expected that especially newer employees perceive 
a lot of work pressure (hypotheses 1b). Usually the most im-
portant task of offi  cials is to make decisions on individual 
cases and since newer employees are still learning to do the 
job they may need more time to make a decision than experi-
enced employees.

Th e second reason why offi  cials might diff er is the extent 
to which they take for granted the information that is present 
about a case refers to the quality of their reputation. When 
making actual decisions, employees take into account their 
experiences with previous cases—their so-called prior know-
ledge.14 Th is means that decisions about individual cases 
cannot be seen in isolation from the outcomes of previous 
ones: “Decision-makers, then, do not see and treat cases as 
self-contained, isolated entities, but rather as practical tasks 
embedded in known and foreseeable courses of institutional 
actions.”15 Administrators use their experience with the out-
come of previous decisions in particular to protect their own 
reputation and that of their organization.16 Th is means that 
they try to gain recognition for their decisions and to prevent 
them from being overturned. Employees who have been suc-
cessful in this respect in the past are expected to have the 
least problems with taking for granted the information that is 
available about a case. Aft er all, they have received few signals 
that this has decreased the carefulness of their decisions. Th is 
means that it is to be expected that decision makers are more 
inclined to live with the available information on an asylum 
application as they have a better reputation (hypotheses 2).

Substantive Inequality
Diff erences in the extent to which caseworkers take for 
granted the disposable information on an application refers 
to procedural inequality. Th ose who decide not to take it for 
granted will eventually base their decisions on diff erent data 
then those who do. Aft er all, only the former decide to com-
plement or verify the information on hand. Subsequently, 
how can these diff erences in their fi nal decisions be ex-
plained?

Researchers oft en mention the importance of role defi n-
ition. Most street-level bureaucrats are primarily responsible 
for the distribution of scarce resources to fulfi ll the needs of 
clients. Several researchers have demonstrated that this re-
sponsibility is related to role confl icts. Some emphasize the 
importance of controlling the distribution of scarce resour-
ces, while others give more priority to fulfi lling the needs of 
clients. Th ese two types of employees are oft en distinguished. 

165

 Explaining Inequality in the Implementation of Asylum Law 

165

Refuge25-2.indd   165 5/25/10   5:52:29 PM



For example, “hard-liners” are opposed to “soft -liners,”17 
“gatekeepers” to “advocates,”18 and “bureaucrats” to “profes-
sionals.”19 Among Canadian20 and British21 immigration of-
fi cials one also fi nds “gatekeepers” and “facilitators,” respect-
ively “doves” and “hawks.”

Researchers who mention role defi nition refer to at least 
one of the following fi ve attitudes: preferring either a restrict-
ive or lenient policy, defi ning a role as gatekeeper, defi ning a 
role as client advocate, doubting the integrity of clients, and, 
fi nally, formalism. Th e fact that role defi nition has diff er-
ent defi nitions suggests that this concept consists of a com-
plex of related attitudes that provide a coherent vision—or 
“theory-in-use”22—about the preferred implementation of 
policy. Th e expectation is that “hard-liners” combine a pref-
erence for a restrictive policy with doubts about the integrity 
of clients, with a formalistic work attitude, and with giving 
high priority to their role as gatekeeper and low priority to 
their role of client advocate; while “soft -liners” take the op-
posite position in all respects. One question addressed in the 
present study was whether these fi ve attitudes indeed form a 
coherent theory-in-use.

Although some researchers doubt that role defi nition real-
ly infl uences decisions,23 this has been demonstrated to be 
the case in many policy domains. Examples refer to disable-
ment benefi ts,24 fi nancial provisions on divorce,25, labour 
permits,26 provision of housing,27 and public assistance.28 
Nagi suggests that the impact of individual attitudes on the 
implementation of policy is greater as the general public 
debate about the stinginess or open-handedness of service 
organizations increases.29 Th e more oft en personnel are con-
fronted with contradictory social norms the more they are 
forced to depend upon their own convictions. If Nagi is right, 
then role defi nition should certainly have an eff ect on the im-
plementation of asylum policy. Th e Dutch Immigration and 
Naturalization Service (IND) has been criticized frequent-
ly by both supporters and opponents of restricting asylum 
policy, with the result that its personnel think that they can 
never do the right thing in the eyes of the media, politicians, 
or pressure groups.30 Because of the contradictory demands 
of the social environment regarding the implementation of 
asylum policy, it is to be expected that the preference for a 
lenient asylum policy results in granting permits (hypothesis 
3a).

However, it is not likely that role defi nition comes out of 
the clear blue sky. Decision makers not only do their job, but 
also take part in society more broadly as citizens. Moreover, 
they bring their professional background to their work. Both 
can infl uence their role defi nition. According to Stone,31 
both a person’s work experience and the nature of his or her 
profession32 are relevant factors of professional background. 
Experienced co-workers, so-called “agency veterans,” would 

be more cynical about clients than would newer employees, 
either because experience makes it easier to recognize cheat-
ing clients or because employees become frustrated about the 
limited possibilities that bureaucratic organizations general-
ly off er to meet the needs of clients. In relation to the nature 
of one’s profession, Stone contrasts people who work within 
the judicial system to caregivers. Th e former are more likely 
to have a negative attitude towards clients because they are 
regularly confronted with the darker side of human nature 
and because they are used to treating people as potential sus-
pects.33 Caregivers usually have a positive attitude towards 
clients because in their work aff ective values such as helping 
and looking aft er people are stimulated. If men are indeed 
socialized through their profession, as Stone maintains, then 
this ought to have a lasting eff ect on their role defi nition. In 
other words, if caseworkers have worked within the judicial 
system or as caregivers of asylum seekers, then this should 
still be noticeable in their present role defi nition as case-
worker. So, it is to be expected that inexperienced employees 
(hypothesis 3b), people without a professional history within 
the judicial system (hypothesis 3c), and decision makers who 
have worked as asylum-seeker aid workers (hypothesis 3d) 
are most in favour of a lenient asylum policy.

With respect to the infl uence of political convictions on 
role defi nition, Stone34 emphasizes the importance of con-
servatism and of fear of economic deterioration (status anx-
iety). Both would result in a negative attitude towards clients. 
Conservatives take a negative stand because they emphasize 
the importance of civil duties, while clients make an appeal to 
civil rights.35 Perceived economic threat causes a negative at-
titude because the status position of civil servants deteriorates 
in comparison to citizens who get help. Among the general 
population, fear of economic deterioration and conservatism 
also result in the preference for a restrictive immigration 
policy.36 People who are fearful of economic deterioration 
oppose immigration because they fear that this will deplete 
social services and will increase competition in the job mar-
ket. In the case of conservatism, it is the conviction that the 
lack of commonly held norms and values undermines social 
cohesion. Because of this, it is to be expected that conserva-
tism (hypothesis 3e) and perceived economic threat (hypoth-
esis 3f) lead to disapproval of a lenient asylum policy.

Finally, substantive inequality might be caused by the 
reputation of the decision maker. A predictable hypothesis is 
that employees get more freedom of choice as their reputation 
is better. Th is would mean that the personal attitude towards 
the carrying out of asylum policy has more eff ect on the 
eventual decision as the reputation of the caseworker is bet-
ter (hypothesis 4a). Next, there are indications that the infl u-
ence of the reputation depends on the context. For example, 
Scott did an experiment in which he asked students to take 
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the role of a caseworker and to make a decision on a request 
for public assistance.37 Contrary to his expectation students 
who were told that a superior would check their decisions did 
not make more consistent decisions than those who were not 
told so but simply refused more oft en. According to Scott the 
reason for this was that the students only had to account for 
their positive decisions. Th e certitude that only grants of pub-
lic assistance were scrutinized by superiors encouraged re-
spondents to refuse public assistance. Fleurke and de Vries38 
showed that, under other conditions, the wish to protect 
one’s own reputation can inversely also lead to granting. Th is 
would be especially likely to occur when the clients of street-
level bureaucracies are organized well. In this case, offi  cials 
run the risk that their refusals will be attacked. Th ese fi ndings 
indicate that offi  cials accommodate their decisions with the 
risks involved for themselves. Th ose who have a reputation 
for being too restrictive especially run a risk when they refuse, 
while the reverse is true for the employees who are known for 
their leniency. Th is leads to the expectation that caseworkers 
grant a permit more oft en as their reputation for being too 
restrictive is stronger, while the reverse is true for those with a 
reputation for being too lenient (hypothesis 4b).

Data, Research Design, Operationalization, and 
Analytic Strategy
Data
During the collection of the data in the fall of 2002, the im-
plementation of asylum policy was spread over fi ve regions 
of the Netherlands and, within the regions, over one or more 
units. Selections have been made at both levels. Originally, 
the intent was to restrict the project at the regional level to 
the Northwest and the Central regions. Th e reason for this 
was that previous research had shown that these were the 
most restrictive and the most lenient respectively.39 Later, the 
Southwest region was also included because the IND wanted 
to spread the burden of the research more evenly within the 
organization. At the unit level, selection took place solely in 
the Central region because the Northwest and the Southwest 
each had only one asylum unit. Th ree out of fi ve asylum 
units were selected in the Central region. One unit off ered 
to participate of its own volition; the others did so at my re-
quest. I did not know anything about the units beforehand. 
Everybody within the units was asked to participate except 
for the unit managers and the people who were still learning 
to do the job. Ninety-eight decision makers co-operated and 
the response rate was 94.2 per cent.

Research design
All ninety-eight respondents were presented the same fi c-
titious asylum application with the request to prepare a 
decision on the permit for temporary residence as asylum 

seeker (henceforth: asylum permit) and on the permit for 
residence as unaccompanied minor immigrant (henceforth: 
permit for minors). An interview followed shortly aft er, 
during which respondents were asked to explain their de-
cisions. During the interview, supplementary information 
about the application was presented and respondents were 
again asked to make both decisions. In addition, respond-
ents handed in a questionnaire that they completed before-
hand. Transcriptions of the interviews were made and, aft er 
coding the decisions, they were connected to the survey 
data. In an accompanying letter, which was also explained 
orally, respondents were urgently asked not to deliberate 
with anybody about the case, but instead to prepare it indi-
vidually. Th is was done to make sure that the decisions not 
only referred to an identical case but were also made under 
identical circumstances.

However, there were two disadvantages attached to this 
procedure. Th ey had to do with the possibility of generaliz-
ing the fi ndings to actual implementation practice. First, re-
spondents were not allowed to deliberate about the case with 
others, while in practice deliberation is an essential element 
of their work. Th is means that decisions are normally taken in 
a less individual fashion than in the present case. In addition, 
decisions are usually controlled. Th is means that mistakes 
can be corrected. However, it is not likely that these limita-
tions have had a huge impact on the fi ndings. Specifi cally, 
to the question whether internal control would have led to 
other decisions, only 2.5 per cent answered affi  rmatively and 
10 per cent did not preclude this. Th e great majority thought 
that this would not have led to other decisions.

Another disadvantage of the research procedure was that 
respondents knew that their decisions were based upon a 
fi ctitious case. Th e eff ect of this may have been that some 
decision makers did not prepare themselves as thoroughly 
on the fi ctitious case as they would have done on a real 
application. Th e fi rst thing that was done to limit this nega-
tive consequence was to limit the preparation time as much 
as possible. Th is was done by presenting just one applica-
tion, hence, a short one. Secondly, an attempt was made to 
make the application as realistic as possible, so that the re-
spondents would “forget” they were preparing a fi ctitious 
case. For example, the application was printed on paper 
with the logo of the Ministry of Justice, and as many stan-
dard phrases as possible were used. Also, real events and 
situations were processed in the application. Information 
was gathered from offi  cial messages, newspaper articles, 
and fi les of real asylum applications. Apparently, this suc-
ceeded well, because, when the interview was over, several 
respondents asked whether it concerned a “real” applica-
tion, although the accompanying letter stated that the case 
was fi ctitious.
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If it was so important to present a realistic application, 
why then was an existing one not used? I wanted to keep 
the chance on diff ering decisions in my own hands. I artifi -
cially increased the chance of fi nding diff ering decisions by 
increasing the number of decisions that had to be made on 
the application and by focusing the application on parts of 
the asylum policy that contain room for discretion.40 Th ese 
two strategies were eff ectuated in four ways.

Firstly, the application focused on an unaccompanied asy-
lum seeker who was older than sixteen on his arrival in the 
Netherlands, but was evidently younger than eighteen at the 
moment of data collection. Caseworkers have to test whether 
minors that are not eligible for an asylum permit are eligible 
for a permit for minors. Th is means that two decisions must 
be made with minor asylum seekers and just one with adults. 
However, the offi  cial test for minors is regulated in great 
detail and substantial room for discretion exists only with 
respect to applicants who fall within the category chosen 
here. With respect to this category, it has to be determined 
whether the person concerned is unaccompanied, independ-
ent, and if not, whether there are possibilities for reception in 
the country of origin. Th ese three tests all off er possibilities 
for diff erences in interpretation.

Th e second way was by building an extra phase into the 
research procedure. Respondents were asked to make deci-
sions not only aft er reading both interview reports, but also 
aft er reading the corrections and amendments to the reports. 
Th e total number of decision proposals came down to four 
because of the extra phase (the decision on the asylum per-
mit and permit for minors in the fi rst and second phase).

Th irdly, Chechnya was chosen as the region of origin. Th is 
federal republic is one of the few areas that is offi  cially con-
sidered unsafe, but to which categorical protection policy no 
longer applies. When a country has offi  cially been declared 
safe, asylum permits are rarely granted, while if a country 
applies for categorical protection, an asylum permit is auto-
matically granted unless contraindications are present or 
the identity or nationality of the applicant is doubted. So, 
Chechnya is a region of origin that off ers room for both 
grants and refusals. Th e fact that it is offi  cial policy to refuse 
refugees from Chechnya because they have a fl ight alterna-
tive somewhere else in the Russian Federation is not an in-
surmountable problem. Th is policy cannot be applied auto-
matically because it is also stated offi  cially that people with 
a Caucasian appearance can run into discrimination and, 
consequently, may be granted an asylum permit.

Th e last way is by focusing the application on trauma 
policy. Th is policy was revised profoundly with the intro-
duction of the Asylum Act 2000 and had not yet taken its 
defi nite shape in every aspect. Because the many questions 
caseworkers posed to the policy departments about the man-

ner in which the trauma policy should be applied to specifi c 
cases, complementary policy was made in the form of an-
swers to questions, memos, and a guideline. Furthermore, 
symposia were organized to explain this policy and a more 
elaborate version of it was in the pipeline (in the form of a 
so-called Intermediate Aliens Circular Message (TBV)). In 
the application, events were described to which concepts of 
the trauma policy like “severe abuse,” “non-criminal deten-
tion,” and “cause of departure” applied and which were oft en 
unclear to the personnel.

Operationalization
Two models were tested. Th e fi rst dealt with the explanation 
of procedural inequality (whether or not to take for granted 
the information provided on the application) and the second 
with the substantive inequality (refusing versus granting).

Taking for granted the information available about the asy-
lum application was measured on the bases of the decisions 
proposed on the fi ctitious case. With respect to both the asy-
lum permit and the permit for minors one could choose be-
tween not taking for granted the available information (i.e., 
postponing the decisions to complement or to verify this in-
formation) and taking it for granted (i.e., refusing or granting 
permits). People were fi rst asked to choose aft er reading an 
interview report about the nationality, identity, and journey 
of the applicant and one about his motives for fl eeing (phase 
one) and then again aft er reading corrections and amend-
ments to both reports (phase two). Table 1 shows that the 
decisions of the caseworkers diff er a lot. Th e four decisions 
were combined aft er a reliability test proved that this would 
result in an internally consistent measurement instrument 
(α=0.70). Th e factor loadings of the four decisions to either 
take the available information for granted or not are respect-
ively: asylum permit fi rst phase (0.61), permit for minors fi rst 
phase (0.82), asylum permit second phase (0.59), permit for 
minors second phase (0.87). Th e compounding of the four 
decisions resulted in fi ve categories that increasingly indicate 
an acceptance of taking the available information for granted: 
(i) postponing all four (18.4%); (ii) postponing three (3.1%); 
(iii) postponing two (29.6%); (iv) postponing one (26.5%); 
(v) postponing none of the four decisions (22.4%).

Perceived work pressure consists of a scale that is made up 
of fi ve items with “no” and “yes” as answering categories. Th is 
scale was taken from Jetten and Pat.41 Th is scale is internally 
consistent (α=0.76, see Appendix 1, Table 2). A high score 
means a lot of perceived work pressure.42

Th e reputation of the decision maker was measured with 
the help of six indicators for both positive and negative feed-
back on previous decisions. Positive feedback was measured 
with the number of compliments that respondents had re-
ceived since the introduction of the Aliens Act 2000 for grants 
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and refusals respectively. Th e percentage of compliments for 
grants and refusals respectively is distributed as follows: (i) 
zero times (79.8; 81.1); (ii) one time (7.4; 3.2); (iii) two times 
(7.4; 2.1); (iv) three to fi ve times (3.2; 7.4); (v) more than fi ve 
times (2.0; 6.3). Negative feedback was measured in the fi rst 
place on the basis of the number of times that an employee 
had to revise a decision under pressure from colleagues or 
superiors since the implementation of the Aliens Act 2000. 
Th is can either refer to the number of times that one granted 
under pressure from colleagues when one wanted to refuse 
originally, or to the number of times that one wanted to 
grant in fi rst instance but eventually refused. Th e answers to 
both questions are distributed as follows: (i) zero times (41.8; 
58.2); (ii) one time (30.6; 20.4); (iii) two times (19.4; 15.3); 
(iv) more than two times (8.2; 6.1). Furthermore, negative 
feedback was measured on the basis of the outcome of ap-
peals made by asylum seekers against refusals by the IND. 
Th is refers to the proportion of appeals granted by the IND 
and by the appellate court that decision makers knew of per-
sonally.43

Th e more compliments employees received, the less oft en 
they had to reverse decisions under pressure from colleagues 
or superiors; and the less oft en they were confronted with ap-
peals granted by the IND and by the appellate court, the bet-
ter their reputation. So, these six indicators were added up, 
aft er multiplying the scores for negative feedback by minus 
one, and aft er standardizing the scores. A high score indi-
cates a good reputation.

Experience distinguished less experienced employees who 
were not authorized to sign decisions (46.9 per cent) from 
experienced employees who were authorized to do so (53.1 
per cent).

Granting was measured on the basis of the four decisions 
proposed by the respondents with respect to the application. 
One could choose between refusing, postponing, and grant-
ing the asylum permit and the permit for minors in fi rst and 
second instance. Postponing can eventually result in either 
a refusal or a grant and is therefore defi ned as the middle 
category. An internally consistent scale was constructed by 
combining these four decisions (α=0.73). Th eir factor load-

ings were as follows: asylum permit fi rst phase (0.57); permit 
for minors fi rst phase (0.90); asylum permit second phase 
(0.56); permit for minors second phase (0.89). Th e scale con-
sists of the following nine categories, indicating increasingly 
the decision to grant permits. Th is variable is distributed as 
follows: (i) (7.1%); (ii) (16.3%); (iii) (21.4%); (iv) (7.1%); (v) 
(27.6%); (vi) (4.1%); (vii) (11.2%); (viii) (1.0%); (ix) (4.1%).

Th e preference for a lenient asylum policy consists of the 
combination of the fi ve following attitudes: preference for the 
further restriction of asylum policy, role defi nition as gate-
keeper, role defi nition as advocate, distrust in the credibility 
of asylum seekers, and formalism (see above). Th e internal 
consistency of the scales measuring these attitudes ranged 
from suffi  cient to good, with the exception of formalism (see 
Appendix 1, Table 3). Th e formalism scale was nonetheless 
used in the analysis because of the high factor loadings of all 
items.

Principal component analysis with the fi ve scales resulted 
in one factor with an Eigenvalue of more than 1. Th is factor 
explains 50 per cent of the total variance. Th is shows that 
the fi ve attitudes that are used alternately in the literature 
for the operationalization of role defi nition indeed correlate 
strongly, as expected. Th e factor loadings are: for the prefer-
ence of a restrictive asylum policy –0.87; for role defi nition 
as gatekeeper, –0.74; for role defi nition as advocate, 0.65; for 
distrust in the credibility of asylum seekers, –0.73; and for 
formalism, –0.48. Th e attitudes with negative factor loadings 
were multiplied by minus 1, so that a high score indicates a 
preference for a lenient asylum policy.

Reputation for being too restrictive has to do with the ex-
tent to which employees, according to others, refuse too oft en 
and do not grant oft en enough. Th is was measured with the 
help of the same six indicators that were used to measure the 
reputation for being a good decision maker (for the scores 
on these six items, see the operationalization of the latter 
variable). Th ese items were however categorized diff erently. 
Based on the presupposition that compliments are meant to 
stimulate manifested behaviour, this implies that the num-
ber of compliments for grants indicates a reputation for be-
ing too restrictive, while the reverse is true for refusals. Th e 

Table 1. Decisions on the asylum application (Frequencies, percentages, N=98).

After reading the reports After reading corrections and 
amendments

Asylum permit Permit for 
minors

Asylum permit Permit for 
minors

No 38.8 54.1  8.2 51.0

Maybe 48.0 29.6 66.3 33.7

Yes 13.3 16.3 25.5 15.3
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number of times that an employee granted under pressure 
from colleagues when one wanted to refuse originally indi-
cates a reputation for being too restrictive, while the reverse 
is true for the number of times that one wanted to grant in 
fi rst instance but eventually refused. Th e number of granted 
appeals or granted courts of appeal employees recalled by 
employees indicates a reputation for being too restrictive. 
Th ese six indicators were added up aft er multiplying the 
number of compliments for refusals and of the number of 
refusals under pressure from others by minus one, and aft er 
standardizing the scores. A high score indicates a reputation 
for being too restrictive.

Th e reputation of the decision maker multiplied by the pref-
erence for a lenient asylum policy is an interaction term that 
is incorporated in the model to see whether caseworkers ac-
commodate their decisions to a larger extent to their role def-
inition as they have a better reputation (hypothesis 4a).

Professional past within the judicial system was considered; 
6.1 per cent have worked in the past in the judicial system as 
(fraud) investigator or policy offi  cer, and 93.9 per cent have 
not.

Former asylum-seeker aid workers included 15.3 per cent 
who have helped asylum seekers either as volunteers or pro-
fessionals, and 84.7 per cent who have not.

Conservatism has to do with the rejection of cultural diff er-
ences. Th is variable consists of the combination of authoritar-
ianism, distrust in human nature, political party preference, 
and multiculturalism. “Authoritarianism” expresses the con-
viction that individuals should conform to formal rules and 
offi  cial authorities because otherwise they will admit to their 
destructive primal instincts and impulses. Th is was measured 
with the help of eight items, which are part of the F-scale for 
authoritarianism of Adorno et al.44 or of research that is based 
upon it, and produces an internally consistent scale (α=0.71, 
see Appendix 1, Table 4). Th is aversion to deviant behaviour 
implies simultaneously a distrust in human nature and, as 
research has demonstrated, a preference for right-wing par-
ties.45 Political party preference is measured on the basis 
of the question on which party one would vote for if there 
were elections for Parliament. Th e answers were categorized 
in ascending order with respect to conservatism: (i) Green 
Left  Party, Socialist Party, or considering either the Green 
Left  Party and the Social Democratic Party (34.6); (ii) Social 
Democratic Party or Democratic Party (32.6); (iii) Republican 
Party, Christian Democratic Party, Christian Union, doubters, 
and non-voters (32.6).46 Distrust in human nature is measured 
independently with the help of Wrightsman’s “Philosophy of 
human nature” scale (α=0.77).47 “Multiculturalism” consists 
of the conviction that foreigners are an improvement for so-
ciety instead of a threat. Th is scale is also internally consistent 
(α=0.73, see Appendix 1, Table 4).

Principal Component Analysis with all four measures re-
sulted in one factor with an Eigenvalue of 2.0. Th is factor ex-
plains 51.1 per cent of the total variance. Th e factor loadings 
of the diff erent components are as follows: authoritarianism, 
0.77; political party preference, 0.54; distrust in human na-
ture, 0.68; and multiculturalism, –0.86. Th e score for multi-
culturalism was multiplied by minus 1, so that a high score 
indicates conservatism.

Perceived economic threat concerns the estimation of the 
actual level of welfare and of the expected decrease of welfare 
in the future. Th is attitude was measured with the help of eight 
Likert items used previously in the survey “Cultural changes 
in the Netherlands 1992” (see Appendix 1, Table 5).48 Th e 
scale for perceived economic threat is suffi  ciently internally 
consistent (α=0.67).

Analytic Strategy
Th e hypotheses were tested by way of bivariate correla-
tions and multiple regressions. For reasons of readability 
two fi gures will be presented in the main text of the follow-
ing section that only depict the signifi cant beta coeffi  cients 
generated by the linear regressions (method “enter,” weight 
estimates “ordinary least squares”). More complete and de-
tailed results are presented in Appendix 2, Tables 6 and 7. 
Both tables show that the mutual correlations between the 
independent and intermediate variables did not have an un-
usually large eff ect on the results and did not cause problems 
with multicollinearity. Both tables show that correlations be-
tween the independent and intermediate variables did not 
have a distorting eff ect on the results. Th is can be deduced 
from the fact that the correlations and beta coeffi  cients of 
the three models tested resemble each other with respect to 
direction and strength. Moreover, test results incorporated 
in both tables demonstrate that multicollinearity has not 
infl uenced the reliability of the results negatively. As a rule 
of thumb, “variance infl ation factors” (VIF) of more than 10 
indicate problems with multicollinearity.49 Th e value of all 
explaining variables is below 2.5. In short: the results shown 
in Appendix 2 make clear that the results depicted in both 
fi gures to follow are robust and consistent.

Findings
Procedural Inequality
Th e explanation of the extent to which decision makers take 
the information that is available on the asylum application for 
granted is depicted in Figure 1. It shows that the more work 
pressure employees perceive the more willing they are to take 
this information for granted. In correspondence with hypoth-
esis 1a it is true that employees are less willing to spend time 
and energy to complementing or verify information about an 
asylum application as they perceive more work pressure.
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However, hypothesis 1b was rejected. Experienced work-
ers do indeed perceive less work pressure than do those with 
less experience (β=–0.16), but this eff ect is (just) not signifi -
cant (p=0.10). A possible explanation for this is that experi-
enced employees have more tasks and responsibilities than 
the less experienced. In fact, an extra task that the experi-
enced workers have is the checking of the work of their less 
experienced colleagues. Th us, it is possible that experience 
decreases work pressure, but that this is compensated for by 
the fact that it leads to new tasks and responsibilities.

Hypothesis 2 was also rejected. Employees are indeed 
more willing to take the available information for granted 
as their reputation is better (β=0.17), but this eff ect is (just) 
not signifi cant (p=0.11). Indirectly, a good reputation has 
a reverse eff ect. Aft er all, the perceived work pressure that 
increases the chance of taking the available information for 
granted is least among the employees with the best reputa-
tions. Th is is understandable because employees need less 
time to process the criticism they receive on their decisions 
as their reputation is better. Th is leaves caseworkers with the 
best reputations the most time to test the uncorroborated 
presuppositions about the eligibility of the application or to 
verify the information that the interested asylum seeker has 
provided. Th is diff erence can occur because the caseload of 
the caseworkers is not adapted to the amount of feedback 
they receive on their decisions. So, an unintended conse-

quence of feedback is that employees are more inclined to 
take for granted the information that is obtainable on an asy-
lum application because it takes time to process it.

Experience, reputation, and work pressure explain seven 
per cent of the total variance of taking for granted the ready 
information on an asylum application.

Substantive Inequality
Figure 2 depicts the explanation of the diff erences in fi nal 
decisions. It shows that supporters of a lenient asylum policy 
grant most oft en. Th is corresponds with hypothesis 3a. Th e 
preference for a lenient asylum policy is greatest among em-
ployees with a past as asylum-seeker aid worker and among 
liberal employees. Th ese fi ndings confi rm hypotheses 3d and 
3e. Th is means that the personal preference for the imple-
mentation of asylum policy has an eff ect on the outcome of 
the asylum decision and that role defi nition is dependent on 
the political and professional background of the caseworker.

Hence, hypotheses 3b, 3c, and 3f were rejected. Contrary 
to hypothesis 3b, experienced workers do not oppose a leni-
ent asylum policy more than inexperienced ones. In other 
words, people with much experience are not more nega-
tive and cynical towards asylum seekers than people with 
little experience. Th e absence of this diff erence might be ex-
plained by the fast turnover of personnel within the IND. It 
is plausible that especially highly motivated people stay the 

Figure 1. Explanation of the extent to which decision makers take the information that is available on an asylum application for granted 
based on perceived work pressure, reputation, and experience (Betas, N=97).
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longest and that those who become cynical because of the 
stories “they have heard so oft en already” leave the organ-
ization quickly. So, it is possible that experience does lead to 
role defi nition as “hard-liner,” as was expected, but that this 
infl uence is invisible in organizations with a high turnover, 
because of the self-selection of employees.

Hypothesis 3c was rejected because a professional past 
within the judicial system leads to refusing independently of 
role defi nition, while it was predicted that this would be so 
because of an aversion to a lenient asylum policy. Even now 
that this is known, it is not easy to understand why it is so, 
for this direct eff ect can not have anything to do with the fact 
that these people have become more distrustful towards asy-
lum seekers because this is an element of role defi nition.

Contrary to hypothesis 3f, fear for economic deteri-
oration does not lead to favouring a lenient asylum policy. 
Although the negative correlation between both attitudes is 
considerable (r =–0.27; p < 0.01; not depicted in Figure 2), 

this eff ect completely disappears when controlling for con-
servatism. Th is means opposition to a lenient asylum policy 
is entirely caused by the fact that there are many conserva-
tives among the employees who perceive much economic 
threat. Perceived economic threat does have an independ-
ent eff ect on the rejection of a lenient asylum policy among 
the general public,50 although the eff ect of conservatism and 
negative stereotyping of foreigners is much stronger. Hence 
economic motivations do not have an eff ect on either the ra-
cism of pupils51 or on negative attitudes towards ethnic min-
orities,52 while opposing cultural diff erences do have these 
eff ects. Th is means, in fact, that the rejection of hypothesis 3f 
in combination with the affi  rmation of hypothesis 3e under-
lines that the attitude toward cultural diff erences determines 
negative attitudes towards aliens to a greater extent than eco-
nomic motives.

Next, hypotheses 4a and 4b, with respect to the infl uence 
of the reputation on the fi nal decisions, are affi  rmed. Attitude 

Figure 2. Explanation of diff erences in deciding to grant a permit based on role defi nition, quality and kind of reputation, and 
 background characteristics (Betas, N=97).

Volume 25 Refuge Number 2

172

Refuge25-2.indd   172 5/25/10   5:52:35 PM



towards the implementation of asylum policy has a greater 
impact on the outcome of the decisions made as the reputa-
tion of the employee is better. Th is means that caseworkers 
get more discretion to decide as they please, as their repu-
tation is better. Th e sort of reputation also has an eff ect on 
the fi nal decision. Employees who are known to be too re-
strictive grant most oft en, while the reverse is true for the 
employees with a reputation for being too open-handed. Th is 
means that employees accommodate their actual decisions 
to the feedback that they got on previous decisions. In other 
words, this feedback restrains them from deviating too much 
from dominating decision norms. However, both eff ects are 
not very strong. Th e operationalization of the reputation of 
the decision makers possibly shows why not. It shows that 
decision makers do not get much feedback on their previous 
decisions: they rarely revise their decisions under pressure 
from colleagues or superiors, they receive even fewer com-
pliments on their decisions, and it is really exceptional that 
they are aware of the outcome of appeals made against their 
own decisions. So, one can assume that the infl uence of the 
reputation on the outcome of decisions increases as the feed-
back is intensifi ed.

Altogether, role defi nition, professional background, pol-
itical attitudes, and reputation explain over 16 per cent of the 
total variance in the decisions to grant permits.

Complementary Explanation
Th e qualitative interviews about the case exposed yet an-
other cause of substantive inequality. Th is is the application 
of semi-offi  cial policy such as memos and policy guidelines. 
Th e next example is about the application of internal memos. 
Several people working in the Central region refused an asy-
lum permit based on the trauma policy because they thought 
that the applicant did not meet the criteria for serious abuse 
enumerated in an internal memo. Th e criteria were that the 
person in question had to have undergone treatment by a 
physician and had to have been unable to work or to func-
tion normally for at least six weeks. Th is memo did not exist 
in the other regions and, consequently, many caseworkers in 
the other regions granted an asylum permit because of the 
abuses the applicant had undergone during his detention.

Th e second example shows that also the answers of policy 
departments to questions asked by individual employees 
about the way sections of the policy should be applied to 
specifi c cases lead to substantive inequality. An employee 
decided to grant an asylum permit based on trauma policy 
because of the answer of a policy department to a question 
of hers. She had asked whether traumatizing events that take 
place during the fl ight could ever lead to a permit. Th e na-
tional policy department answered that this is possible. She 
then granted an asylum permit because, in the fi le of the ap-

plicant, it was written that he was forced through a mine-
fi eld during his fl ight. However, the majority did not even 
consider this event because they assumed that traumatizing 
events could only result in a permit when they were the dir-
ect motive to fl ee.

Th ere are two reasons why not everybody conforms to the 
answers of policy departments. Th e fi rst is because usually 
only one or two people know of an answer. Answers are not 
fed back systematically. Secondly, employees tend to consider 
the answers more as advice than as coercive guidelines. Th is 
can be explained by the fact that according to the casework-
ers the answers are frequently ambiguous or contradictory. 
Consequently, they feel more or less free to choose whether 
or not to act in line with the answer.

In short, in addition to the personal characteristics of 
the decision makers, the selective application of semi-offi  -
cial policy also causes inequality in the execution of asylum 
policy.

Conclusions and Recommendations
Th is research demonstrated that the implementation of asy-
lum policy is accompanied with procedural and substan-
tive inequality. Some decision makers decide to postpone 
decisions to complement or verify the information that is 
available on an asylum application, while others take this in-
formation for granted. Hence, some decision makers grant 
a permit on this application while others refuse it. In itself 
these fi ndings prove little about the extent of both forms of 
inequality in the implementation of asylum policy because 
the case that was presented to the decision makers was de-
liberately constructed to maximize the chance of diff ering 
decisions. However, in combination with the studies cited in 
the introduction these fi ndings indicate that both forms of 
inequality are no exception.

Current study also showed that the working conditions 
and the characteristics of individual employees cause both 
forms of inequality. Procedural inequality is caused by per-
ceived work pressure. In particular, employees who perceive 
much work pressure decide to take the information that is 
available on an application for granted, and work pressure 
is highest among employees with the worst reputations. Th e 
latter need the most time to process criticism on their pre-
vious decisions so they have the least time left  for comple-
menting and verifying information on asylum applications. 
Substantive inequality is caused by the attitude, background, 
and reputation of caseworkers. Supporters of a lenient asy-
lum policy grant residence permits most oft en. Th is role def-
inition is most common among employees who have worked 
as asylum-seeker aid workers and among liberals. Employees 
with a professional past within the judicial system are most 
inclined to refuse permits independent of their role defi n-
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ition. Hence, role defi nition has more eff ect on the fi nal de-
cision, as the reputation of a decision maker is better. Th is 
means that employees get more discretion to decide as they 
please, as their reputation is better. Employees are also more 
likely to grant a permit as their reputation for being a too 
restrictive decision maker is stronger. Th is means that feed-
back prevents employees from deviating too much from the 
dominant decision norms. Finally, substantive inequality de-
pends also on semi-offi  cial policy guidelines that are location 
specifi c and that are applied selectively.

So the implementation of asylum policy results in system-
atic diff erences. One could dispute the societal importance of 
this conclusion by reasoning that the decisions of the IND 
employees are not fi nal: asylum seekers can appeal negative 
decisions in court. However, the appeal procedure does not 
guarantee unambiguous outcomes. Aft er all, it has occurred, 
for example, that trial judges base their own decisions on pre-
vious ones. Th ey are more likely to sentence when they have 
read the charges before the trial, than when they have not.53 
Th e reason for this is that in countries like Germany and the 
Netherlands the charges do not contain the demurrer of the 
defendant. And although fi les of asylum applications do con-
tain the point of view of the asylum seeker, the communica-
tion within the asylum procedure usually has a negative ef-
fect on the representation of asylum seekers.54 Hence, trial 
judges, as well as immigration offi  cials,55 are not only inclined 
to stick to previous decisions because they base their deci-
sions on selective information but also because this is most 
effi  cient. Th is is what Lipsky56 called “rubber-stamping.” On 
the basis of these fi ndings, it is to be expected that judges 
are also inclined to go along with the decisions of the IND, 
as Spijkerboer57 has argued with respect to the Dutch High 
Court. And, indeed, research has demonstrated that appeals 
do not decrease regional diff erences in the execution of asy-
lum policy in the Netherlands.58 So, it is not at all sure that 
systematic diff erences dissolve because of the right to make 
an appeal in court.

Th is means that it is logical to try to cancel out the causes 
of procedural and substantive inequality at the source. Which 
points of departure do the fi ndings of this study off er to 
achieve this? Recruiting and selecting can help to establish a 
balanced staff  with respect to role defi nition, political attitudes, 
and professional background. However, the best possibility to 
advance the unequivocal implementation of asylum policy is 
probably by intensifying feedback on decisions. Aft er all, the 
limited amount of feedback that decision makers receive al-
ready decreases the impact of their role defi nition on decisions 
and causes them to conform to the dominant decision norms. 
Th ese eff ects can be enlarged by complimenting caseworkers 
more oft en, making them revise their decisions more oft en if 
internal control gives rise to this, and confronting them sys-

tematically with the outcome of appeals made against their 
own decisions. It would also help if the answers given by policy 
departments to questions about the way policy sections should 
be applied in specifi c cases were fed back systematically and if 
it would be made clear what the status of these answers is.

However, if the intensifi cation of feedback were not com-
bined with measures to decrease work pressure, then it would 
result in less careful decisions. Aft er all, such feedback would 
be at the expense of the time that employees have left  to com-
plement and verify the information that is available on an asy-
lum application. First of all, work pressure can be diminished 
by stopping early the slimming down of the IND because of 
the decreasing infl ux of asylum seekers since 2000.59 Another 
possibility is to reverse the sharp increase in the percentage 
of applications that is decided on in the fast-track proced-
ure instead of the normal procedure. Nowadays manifestly 
unfounded claims and claims deemed not to require “time-
consuming investigation” enter the fast-track procedure. 
However, as a result of the vagueness of the parameters de-
fi ning who should enter this procedure, in combination with 
the emphasis put on effi  ciency in the present political climate, 
applications are included in the fast track that do not belong 
there.60 And because these applications have to be decided on 
within forty-eight working hours, this implies that casework-
ers have insuffi  cient time to investigate the eligibility of these 
applications and that the asylum seekers have insuffi  cient 
time to prepare themselves for the interviews and to collect 
evidence to substantiate their claims. Th e tightening of the 
criteria to include applications in the fast track can help to 
prevent decisions being made on the basis of uncorroborated 
presuppositions and unverifi ed information because they are 
made under too much work pressure.

In any case, the recommendations are no plea against 
discretion as such. Asylum policy cannot possibly anticipate 
all unique characteristics of individual asylum applications 
while these characteristics can defi nitely be relevant for the 
eligibility of the applications. Th erefore, it is desirable to 
give decision makers the freedom to take into account these 
unique factors when making decisions. What has to be pre-
vented, though, is that identical applications are decided 
upon diff erently because of the use of discretion, because 
“where workers’ discretion leads to unfair and unequal treat-
ment of clients, with no compensation benefi ts, it should be 
desirable to reform systems by removing this unredeemed 
source of unfairness.”61 Th is certainly applies to the execu-
tion of asylum policy that can have huge consequences for 
the people involved.
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Appendix 1
Factor and reliability analyses measurement  instruments

Table 2. Factor and reliability analysis of perceived work pressure (Percentages, factor loadings, 
and Cronbachs alpha).

% yes Fl
Do you have to work fast?
Do you have to do a lot of work?
Would you like to calm down in your work?
Do you generally have enough time to fi nish your work?
Do you work under time pressure?

32.7
43.8
73.5
83.7
52.6

0.82
0.70
0.82

-0.54
0.67

Cronbachs alpha 0.76

Table 3. Factor and reliability analysis of the preference for a lenient asylum policy (Percentages, fi rst 
and second-order factor loadings, and Cronbachs alphas).

% agree 
(strongly)

Fl

Support for a restrictive asylum policy
The asylum procedure in our country attracts newcomers.
A restrictive asylum policy is in the interest of genuine refugees.
The High Court is too much on the side of the IND.
The benefi t of the doubt should be applied more often.
Too many asylum seekers who are not eligible obtain a residence permit.
The Dutch government should do more to deter asylum seekers from coming to our country.

10.4
63.2

4.2
21.7
27.7
16.6

0.66
0.62

-0.50
-0.47
0.79
0.69

Cronbachs alpha
Second-order factor loading

0.74
-0.87

Distrust of the credibility of asylum seekers
Solicitors ascribe contradictions in interview reports too easily to cultural differences, lan-

guage problems, or the bad health of the asylum seeker.
Many inconsistencies in reports of asylum seekers are caused by communication problems.
Asylum seekers know exactly what to say to get a residence permit.
Asylum seekers exaggerate their problems during interviews.
Legal aid represents the interests of asylum seekers too one-sidedly.
The asylum policy forces asylum seekers more or less to lie about documents and journey.
Asylum seekers who bring to the fore essential information later on in the procedure usually 

have good reasons to do so.

43.9

18.3
29.6
47.4
20.7
20.4

9.2

0.56

-0.55
0.53
0.57
0.70

-0.51
-0.69

Cronbachs alpha
Second-order factor loading

0.68
-0.73

Table 3 (cont’d)
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% agree 
(strongly)

Fl

Defi ning role as gatekeeper
If the IND did not exist, then the Netherlands would be fl ooded with immigrants.
If we apply the rules leniently, the housing of asylum seekers would quickly become un-

affordable.
Politicians have denied for too long that the Netherlands is too small and too full to afford an 

open-handed asylum policy.
A restrictive asylum policy is necessary to take the pressure off the spending of public 

money.
The economic value of asylum seekers should never play a role in the asylum policy.
A lenient immigration policy results in a situation in which social services like unemployment 

benefi ts and rent subsidy become unaffordable.

37.2
44.3

22.7

36.7

74.5
16.5

  0.42
  0.79

  0.72

  0.75

-0.39
  0.87

Cronbachs alpha
Second-order factor loading

 0.74
-0.74

Formalism
There ought to be a possibility for employees to refuse to agree to decisions they are princi-

pally opposed to.
The intent of the law is more important than the letter of the law.
A personal interpretation of the rules is not necessarily wrong.
The only possibility of taking a good decision is to imagine the person behind the asylum 

seeker.
The literal application of all regulations does not always result in the best decision.

68.0

55.8
43.9
78.6

29.6

-0.41

-0.72
-0.61
-0.55

-0.67

Cronbachs alpha
Second-order factor loading

0.53
-0.48

Defi ning role as advocate
Internationally the Netherlands should lead the way in the protection of human rights.
The Refugee Convention and the European Convention of Human Rights represents one of 

the most fundamental democratic values there is.
The Netherlands should defi nitely remain a safe haven for people persecuted in other coun-

tries.
The importance of the protection of human rights vanishes in the present political climate.
Abolishing the Refugee Convention would mean a setback for our present civilization. 

60.2
75.5

96.9

56.2
68.4

0.64
0.66

0.72

0.61
0.72

Cronbachs alpha
Second-order factor loading

0.68
0.65

Eigenvalue second-order factor
Percentage of the variance explained by the second-order factor

2.5
50.0
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Table 4. Factor and reliability analysis for conservatism (Percentages, fi rst 
and second-order factor loadings, and Cronbachs alphas).

% agree 
(strongly)

Fl

Authoritarianism
Young people sometimes get rebellious ideas, but as they grow up, they ought to get over 

them and settle down.
What this country needs most, more than laws and political programs, are a few courageous, 

tireless, devoted leaders in whom the people can put their faith.
Because of fast changes, it is diffi cult to know what is right and wrong.
People can be divided into two distinct classes: the weak and the strong.
Most of our social problems would be solved if we could somehow get rid of immoral, 

crooked, and feebleminded people.
Most people disappoint when you get to know them better.
If people would talk less and work more, everybody would be better off.
Because of the many opinions about good and evil, it is unclear what to do.

13.2

7.2

12.2
3.1
6.1

3.0
10.3

7.2

0.66

0.46

0.51
0.59
0.54

0.58
0.75
0.46

Cronbachs alpha
Second-order factor loading

0.71
0.78

Distrust in human nature
Most people are not really honest for a desirable reason; they’re afraid of getting caught.
People usually tell the truth, even when they know they would be better off by lying.
It’s pathetic to see an unselfi sh person in today’s world, because so many people take ad-

vantage of him.
Most people would cheat on their income tax if they could gain by it.
“Do unto others as you would have them do unto you” is a motto that most people follow
People claim that they have ethical standards regarding honesty, but few people stick to 

them when the chips are down.
Most people inwardly dislike putting themselves out to help other people.
People pretend to care more about another than they really do.

15.3
8.2

27.6

28.6
27.6
32.7

40.8
27.6

 0.69
-0.47
 0.49

 0.58
-0.62
 0.69

 0.68
 0.74

Cronbachs alpha
Second-order factor loading

 0.77
 0.68

Multiculturalism
Having many cultural groups in the Netherlands makes it diffi cult to develop a sense of unity.
I fi nd it hard to show understanding for customs of ethnic minorities.
Dutch people can learn a lot of good things from ethnic minorities.
The mixing of different minority groups unavoidably causes problems.
Marriages between partners with a different ethnic background are doomed to fail.
In the present political climate too much emphasis is laid upon the problems caused by 

foreigners.

43.9
4.1

64.3
53.1

4.1
57.1

-0.68
-0.75
 0.75
-0.56
-0.69
 0.55

Cronbachs alpha
Second-order factor loading

 0.73
-0.86

Political party preference

Second-order factor loading  0.67

Eigenvalue second-order factor
Percentage of the variance explained by the second-order factor

  1.8
60.1
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Table 5. Factor and reliability analysis of perceived economic threat (Percentages, factor loadings, 
and Cronbachs alpha).

% agree 
(strongly)

Fl

In the future, I will be able to afford less luxury.
Sometimes I worry that I will have to change my present way of living.
The future will be better for the people than the present.
My welfare will decrease in the coming years.
The government does enough to increase the welfare of people like me.
In one year, the economic situation in our country will have worsened.
In the near future, there will be an economic crisis with high unemployment.
Our country is wealthy at the moment.

26.5
17.3

6.1
24.5
21.4
46.9
16.5
95.9

0.61
0.40
0.48
0.65

-0.38
0.64
0.66

-0.56

Cronbachs alpha 0.67

Appendix 2 Regression analyses and test for multicollinearity

Table 6. Explanation of the extent to which decision makers take the information that is present on an asylum 
application for granted based on perceived work pressure, reputation, and experience (Correlates, bèta’s, 

and variation infl ation factors, N=97).

r 1 2  3
VIF

Perceived work pressure
Experienced employees
Quality reputation decision maker

   0.18**
0.08
0.10

   0.18**
0.08
0.10

  0.24**
0.12
0.17

1.0
1.1
1.1

R2% 3.1 1.7 7.0

* p<0.10 ** p<0.05

Table 7. Explanation of differences in deciding to grant a permit based on role defi nition, quality and kind of 
reputation, and background characteristics (Correlations, bèta’s, and variation infl ation factors, N=97).

r 1 2  3
VIF

Preference lenient asylum policy
Quality reputation
Preference lenient asylum policy X quality reputation
Reputation for being too restrictive
Experienced employees
Professional past within the judicial system
Former aid worker asylum seekers
Perceived economic threat
Conservatism

    0.17**
-0.11

   0.16*
 0.11
-0.06

   -0.21**
-0.08
-0.03
-0.02

  0.18*
-0.06

    0.23**
 0.17

-0.03
   -0.24**

-0.06
-0.03
 0.10

   0.28**
-0.01

   0.21*
   0.20*
-0.07

   -0.22**
-0.08
-0.01
 0.24

2.0
1.3
1.2
1.5
1.1
1.3
1.1
1.3
2.4

R2% 9.5 5.7 17.4

* p<0.10 ** p<0.05
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The Use of COI in the Refugee Status 
Determination Process in the UK: 
Looking Back, Reaching Forward

Jo Pettitt, Laurel Townhead, and Stephanie Huber

Abstract
In the context of Refugee Status Determination (RSD), while 
the primary form of evidence is the testimony of the asy-
lum applicant, objective evidence in the form of Country of 
Origin Information (COI) is recognized as an important—
and potentially crucial—tool in decision making.

A research project of the Research and Information Unit 
(RIU) of the Immigration Advisory Service (IAS) examines 
the use of COI in the RSD process in the UK from initial 
decision to fi nal appeal. Th e fi ndings highlight the high level 
of inconsistency in the understanding of and the application 
of COI in RSD in the UK. It will demonstrate the need for 
this issue to be urgently addressed in the interest of just and 
eff ective decision making in the UK, and help inform discus-
sions at the European and international levels.

Résumé
Dans le contexte de la Détermination du statut de réfu-
gié (DSR), bien que la forme principale de preuve reste le 
témoignage du demandeur d’asile, des preuves objectives 
sous la forme de Country of Origin Information (COI) (« 
Information du pays d’origine »)  est reconnue comme étant 
un outil important — et potentiellement très utile — pour le 
processus décisionnel.

Un projet de recherche du Research and Information 
Unit (RIU) (« Unité de recherche et de l’information ») de 
l’Immigration Advisory Service (IAS) (« Service consultatif 
sur l’immigration ») examine l’utilisation du COI dans le 
processus du DSR au Royaume Uni, à partir de la décision 
initiale jusqu’à l’appel fi nal. Les conclusions soulignent le ni-
veau élevé d’incohérence dans la compréhension du COI et 
de son emploi dans le DSR au Royaume Uni. Elles démon-
treront l’urgent besoin de s’attaquer à ce problème afi n qu’on 

puisse prendre des décisions justes et eff ectives au Royaume 
Uni, et aussi pour aider à guider les débats à l’échelle de l’Eu-
rope et au niveau international.

Introduction
Th e importance of the use of country information in Refugee 
Status Determination (RSD) processes is well established and 
generally accepted. However, a study of its use in the RSD 
process in the UK highlights the shortcomings of its usage 
in practice.

Th is paper will draw on the preliminary fi ndings and 
recommendations reached by a project entitled Th e Use 
of Country of Origin Information in the Refugee Status 
Determination Process in the United Kingdom, which the 
Research and Information Unit (RIU) of the Immigration 
Advisory Service (IAS)1 is in the process of fi nalizing.2

Th e focus of this paper will be on the way in which coun-
try information is used in the process of determining asylum 
claims made in the UK.

Th is article will start by briefl y examining country of 
origin information (COI) and its use in the RSD process 
before considering the fi ndings reached through three in-
dividual studies that form the essence of the project. Th e 
three studies examine the use of COI in fi rst and second 
instance decision making by focusing on Home Offi  ce 
policy documents (known as Operational Guidance Notes, 
or OGNs), Reason for Refusal Letters (RFRLs), and Appeal 
Determinations. Preliminary fi ndings highlight an un-
acceptable level of inconsistency in the understanding and 
application of COI in the RSD process, and demonstrate 
the need for this issue to be addressed in order to enhance 
the process of determining asylum claims made in the UK. 
Th e fi ndings of each of the studies will conclude with rec-
ommendations to decision makers on the way in which the 
use of COI can be improved in the interest of just and ef-
fective decision making.
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Establishing a “Well-Founded” Fear: 
Th e Use of COI
Due to the highly complex and individual nature of asylum 
claims it cannot be assumed that decision makers at any level 
hold in their minds the necessary range and depth of infor-
mation relating to all of the many countries of origin of asy-
lum seekers whose status it falls to them to determine.

Th e principal role of COI in the RSD process is, there-
fore, to provide information which enables decision makers 
to assess whether an asylum seeker’s subjective fear is based 
on objective circumstances.3 Th e need for this assessment 
is rooted in the concept of a “well-founded fear” contained 
in the refugee defi nition in Article 1A(2) of the Refugee 
Convention.4

Th e UNHCR Handbook on Procedures and Criteria for 
Determining Refugee Status under the 1951 Convention and 
the 1967 Protocol relating to the Status of Refugees confi rms 
that to establish whether a claim is “well-founded” calls for 
an objective assessment of the applicant’s fear:

42. As regards the objective element, it is necessary to evaluate 
the statements made by the applicant. Th e competent authorities 
that are called upon to determine refugee status are not required 
to pass judgement on conditions in the applicant’s country of 
origin. Th e applicant’s statements cannot, however, be considered 
in the abstract, and must be viewed in the context of the relevant 
background situation. A knowledge of conditions in the appli-
cant’s country of origin—while not a primary objective—is an 
important element in assessing the applicant’s credibility. In 
general, the applicant’s fear should be considered well-founded 
if he can establish, to a reasonable degree, that his continued stay 
in his country of origin has become intolerable to him for the 
reasons stated in the defi nition, or would for the same reasons 
be intolerable if he returned there.5 (Emphasis added.)

Furthermore, a 2004 UNHCR report on COI states:

9. Th e information needed to assess a claim for asylum is both 
general and case specifi c.

Decision makers must assess an applicant’s claim and his/her cred-
ibility and place his/her “story” in its appropriate factual context, 
that is, the known situation in the country of origin. Credibility 
assessment is itself a function of best judgement, facts and the 
interviewer’s ability to draw appropriate inferences. To aid the 
decision-making process, the COI used needs to be as accurate, 
up-to-date and comprehensive as possible.6 (Emphasis added.)

In October 2006, changes to the Immigration Rules were 
introduced in the UK, which set out in detail the criteria 
for granting asylum or humanitarian protection, based on 

the EC Council Directive 2004/83/EC (EU Qualifi cation 
Directive).7 Article 4 of the EU Qualifi cation Directive deals 
specifi cally with “Assessment of facts and circumstances” re-
lating to a claim for international protection, whilst Article 
4(3) highlights the importance of COI to decision makers as 
follows:

Th e assessment of an application for international protection is 
to be carried out on an individual basis and includes taking into 
account:

(a) all relevant facts as they relate to the country of origin at the 
time of taking a decision on the application; including laws and 
regulations of the country of origin and the manner in which they 
are applied [ … ]8 (Emphasis added.)

Furthermore, a paper prepared for the International 
Association of Refugee Legal Judges (IARLJ) Biennial World 
Conference in November 20069 on judicial criteria for as-
sessing COI states:

1. In the course of dealing with asylum appeals judges will 
depend to a great extent for their ability to make sound judg-
ments on having before them up-to-date and reliable country 
background information or “Country of Origin Information” 
(COI). Th e probative value of an asylum seeker’s evidence has to 
be evaluated in the light of what is known about the conditions in 
the country of origin.10 (Emphasis added.)

As has been demonstrated, it is both accepted and under-
stood at the highest level that COI should assist the decision 
maker in both assessing claimants’ credibility and in assess-
ing whether they might be at future risk of persecution if re-
turned to their country of origin or any other (relevant) third 
country. More problematic is the issue of what constitutes 
COI and how it is put to use by decision makers themselves.

What Is COI; What Is the Problem with COI?
A number of issues identifi ed through the research project11 
are underpinned by the fundamental problem of the lack of a 
clear understanding of the role and limits of COI in provid-
ing “factual” evidential support in asylum determinations. 
Th is is rooted, to an extent, in the more basic problem of 
“what is COI”?

Although COI is the most commonly used term, and the 
one adopted in this paper, in the UK there is no uniformity in 
the description of material about the countries where asylum 
seekers come from or have passed through. Such material 
may be referred to as country information, country of origin 
information, country materials, country evidence, objective 
evidence, or country bundles.
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According to the Austrian Centre for Country of Origin 
and Asylum Research and Documentation (ACCORD), COI 
in the asylum process is:

[Any information that] should help to answer questions by deci-
sion makers and legal advisers about the political, social, cul-
tural, economic and human rights situation as well as the hu-
manitarian situation in countries of origin.12

Potential sources of COI may span many academic and 
professional disciplines since there is no independent fi eld 
of study that defi nes or delimits what is and what is not 
classifi able, or usable, as COI for the purposes of RSD. A 
source of information only becomes COI when it is used 
as such in RSD processes and is not, for the most part, 
produced for use in the asylum process. Materials sought 
to be relied upon as COI may have been prepared in aca-
demic, policy, or campaigning environments in which 
notions about fact and objectivity diff er from those used 
in the legal context.13 All this has signifi cant bearing on 
why asylum decision makers oft en appear dissatisfi ed with 
the content and/or presentation of country information 
sources and on why there is an uncomfortable level of un-
certainty and inconsistency in the submission and treat-
ment of these materials.

“Objective facts,” ready to be applied to the specifi cs 
of the case in hand, are rarely found in COI materials.14 
Interpretation of COI in light of the circumstances of the 
case will therefore almost always be required. However, the 
interpretative step involved in bringing relevant COI to bear 
on specifi c cases is opaque. Th e decision maker will seek 
to make objective “fi ndings of fact” about diff erent aspects 
of a claimant’s case.15 Where this involves consideration of 
documentary evidence, including COI, it must fi rst be de-
cided what weight to attach to the available sources, before 
determining on their precise application to the questions at 
hand. When competing and inconsistent versions of the fac-
tual situation are presented, the decision maker must award 
preference to one source (which might include the claim-
ant’s own account) over another.

In light of this, it is apparent that the process by which 
quality standards are applied to the selection of sources of 
COI, and by which sources are weighted and then applied 
to the case in hand, are of critical importance. While some 
eff orts to address this issue have been made,16 a coherent ap-
proach has yet to emerge among practitioners and decision 
makers alike, resulting in the high level of inconsistency and 
uncertainty mentioned above and demonstrated in the re-
mainder of this paper.

Th e COI Research Project
Th e Research and Information Unit (RIU) of the IAS is cur-
rently in the end phase of a project entitled “Using country 
of origin information to improve decision making.” From the 
outset, the title implied three important assumptions:

Th ere are currently problems with or there is room 1. 
for improvement in decision making, at any or all 
levels (i.e., from initial decision through to fi nal ap-
peals).
COI is in some sense under-used or the (mis-) use of 2. 
COI is a contributing factor in the current problems 
in decision making.
Using COI diff erently would result in improved de-3. 
cision making.

Consequently, the project’s main aim is to contribute in a 
positive manner to improving the quality of decision making 
in RSD in the UK, by examining the use of COI (e.g. nature, 
purpose, source, application) from initial decision to fi nal 
appeals.

Th e project consists of three main parts:
conceptualizing COI and its use in RSD;1. 
examining IAS caseworkers’ use of COI, especially 2. 
with regard to merits testing; and
individual studies focusing on the use of COI in fi rst 3. 
and second instance decision making through stud-
ies of Home Offi  ce policy documents (Operational 
Guidance Notes (OGNs), Reason for Refusal Letters 
(RFRLs), and Appeal Determinations).

Th e remainder of this paper will focus on part 3 of the 
project, examining the use of COI in fi rst and second in-
stance decision making.

Preliminary fi ndings highlight the high level of inconsis-
tency in the understanding and application of COI in the 
RSD process, and demonstrate the need for this issue to be 
addressed in the interest of just and eff ective decision mak-
ing in the UK. Although UK-focused, some of the fi ndings 
refl ect the reality in other countries. Th is article highlights 
areas of concern and draws out key recommendations which 
can, hopefully, be applied universally.

Th e Operational Guidance Note Study
According to the UK Border Agency’s website OGNs pro-
vide a “brief summary of the general, political and human 
rights situation in the country.”17 Th eir primary purpose is to 
provide “clear guidance on whether the main types of claim 
are likely to justify the grant of asylum, humanitarian protec-
tion or discretionary leave.”18 Th e COI contained in OGNs 
is sourced from “the most recent country of origin informa-
tion” produced by the Home Offi  ce COI Service (COIS), part 
of the Research Development and Statistics (RDS) branch of 
the Home Offi  ce, which is removed from the asylum policy 
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and decision-making process.19 Th e OGNs are produced by 
the Country Specifi c Asylum Policy Team (CSAPT), which is 
part of another branch at the Home Offi  ce, the Asylum and 
Appeals Policy Directorate (AAPD).

Consequently, OGNs can be summarized as follows:
OGNs are • policy documents;
OGNs • do provide COI; and
the COI • is selected for a specifi c application.

Th e latter point is confi rmed by the Home Offi  ce in a 
response to the Advisory Panel on Country Information 
(APCI) in February 2007.20 In the note,21 the Home Offi  ce 
explained that the “OGNs are policy guidance documents 
rather than COI documents; and the country material with-
in them is specifi cally selected to support that policy func-
tion.”22 It further explains that

Th e country material cited in OGNs is selected / summarised 
specifi cally in order to provide suffi  cient explanation—alongside 
wider policy considerations and case law—of the guidance given 
on particular categories of claims. Th is country material does 
not seek to provide detailed information on all aspects of an 
issue and is not a substitute for the COI provided in COIS prod-
ucts. OGNs explicitly instruct decision makers to refer to the 
relevant COIS product/original sources for the full picture.23

Th e project included this particular study since OGNs 
are seen and used as consultation and even fi rst-decision-
making tools by Home Offi  ce case workers. A study commis-
sioned by the Home Offi  ce in 200324 and discussions within 
the APCI25 suggest that limited time to assess claims may 
prompt Home Offi  ce caseworkers to rely on the minimum 
amount of country information possible, with some case-
workers only referring to the OGN.

At the outset the main concern of this study was with the 
COI component of the OGN on which policy decisions are 
based, and was not to contest the policy conclusions that the 
CSAPT has drawn.

Due to limited time available six OGNs were selected 
amongst the existing fi ft y-two. Despite the constraints of a 
limited sample all OGNs examined raised similar observa-
tions and issues of concern. Furthermore, the six OGNs are 
representative: some of them are complemented by or draw 
their country information from COI products produced by 
the Home Offi  ce COIS,26 whilst others do not.

Th e countries covered are: Afghanistan, Israel, Gaza and 
the West Bank, Kenya, Nigeria, Uganda, and Zimbabwe.

Th e six sample OGNs enabled us to reach the following 
conclusions:

Th e country information oft en fails to refl ect the full • 
range of current sources on an issue of critical im-
portance to decision makers. Despite the fact that 

the Home Offi  ce might argue that OGNs are only 
intended to be seen as policy guidance documents, 
the reality is that some caseworkers might solely 
refer to OGNs and hence only see the COI that is 
provided in them. OGNs have also been used as a 
source of COI by immigration judges. Given the 
Home Offi  ce’s own statement quoted above that COI 
in OGNs is not a substitute for other COI, and the 
limitations with the COI described below, this is a 
worrying trend.
Th e country information relies heavily on the respect-• 
ive Home Offi  ce COIS Report. Home Offi  ce COIS 
reports have oft en been criticized for being out of 
date and are a collation or summary of COI material 
published by others.27 Since OGNs rely greatly on 
direct quotations from “secondary” sources of COI 
Reports, it would be more appropriate to quote dir-
ectly from the original source and reference them 
accordingly.
Th e country information is selected for a specifi c ap-• 
plication, which distorts the reality in the country of 
origin and results in misleading conclusions. It be-
came apparent that in the OGNs that were examined 
the language used painted a less dire situation in the 
country of origin than the original sources or even 
the Home Offi  ce COIS reports suggest. Moreover, 
it becomes apparent that certain information was 
omitted to fi t the sought policy conclusion.
Policy conclusions do not appear to be consistently • 
supported by the presented COI. Despite the fact 
that it was not the purpose of this study to contest 
the policy conclusions in OGNs, it is necessary to 
observe that certain policy conclusions are drawn 
in OGNs which are not supported by the selected 
and presented COI.
Th e “facts/fi ndings” on a country are not always sub-• 
stantiated by the referenced sources. Generally poor, 
unclear, and incorrect footnoting and referencing 
made it diffi  cult to double-check where the country 
information was taken from. Th is showed a lack of 
transparency, which is one of the four pillars of a 
proper COI research methodology, along with rel-
evance; reliability and balance; and accuracy and 
currency.28

A possible approach in overcoming these shortcomings 
would be to advocate for the removal of COI from OGNs 
and include the conclusions only. According to the Home 
Offi  ce’s response to the APCI in February 2007, the format 
and content of OGNs are “currently being reviewed” and a 
key aim “will be to reduce the country material in OGNs to 
the minimum necessary for the understanding of the guid-
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ance. Th is will ensure that users refer to the relevant COI 
Service product for COI.”29 Moreover, the amount of COI 
material in OGNs for which there are no “[ … ] COIS COI 
products—has become more extensive than envisaged. To 
avoid this, in future, a COI product will be produced for all 
countries for which there is an OGN.”30

Th is would be an important improvement since through 
the work of the Research and Information Unit at IAS several 
distinct misuses of country information contained in OGNs 
have been observed. Firstly, the study on the use of COI in 
Reason for Refusal Letters (RFRLs) shows that out of eighty-
three RFRLs examined, the OGN was used and cited as a 
source of COI in seventeen cases. In seven of these cases, the 
OGN was the only source of COI that was made reference to 
in the RFRL and in all of these cases the COI was insuffi  cient 
to address the specifi c issues of the case. Secondly, the study 
on the use of COI in Appeal Determinations has so far found 
that in one instance out of eleven determinations examined31 
the OGN has been used as a source of COI.32 Moreover, in 
a January 2007 judgment by the European Court of Human 
Rights,33 the Court relied on several occasions on COI con-
tained in the May 2006 OGN for Somalia to substantiate its 
fi nding that a particular group was at risk on return and not 
able to internally relocate.34 Lastly, a March 2007 Angolan 
Response to Information Request (RIR)35 and a September 
2006 Albanian RIR36 by the Immigration and Refugee Board 
of Canada (IRBC) referred to country information contained 
in the Angolan and Albanian OGN respectively as part of 
their research answer on whether human rights abuses still 
continue in the Angolan enclave of Cabinda and whether 
state protection is available to homosexuals in Albania.37 No 
specifi c reference was made to the fact that this particular 
piece of COI was taken from a policy document.

Th e main conclusion to emerge from this study is that 
the COI provided in OGNs should not be seen as country 
information or as objective evidence. OGNs should be used 
with caution and with an awareness of their stated purpose: 
Th e COI in OGNs exists as part of a policy document pro-
duced by a domestic governmental body responsible for RSD 
in an adversarial system. Notwithstanding the concerns de-
scribed above as to the quality and transparency of the COI 
in OGNs, their objectivity must be questioned. Taken out of 
context the country information contained in OGNs might 
invite further misuse.

Th e Reason for Refusal Letter Study
Initial decisions on applications for asylum in the UK are 
made by Home Offi  ce caseworkers—case owners since April 
2007 under the New Asylum Model (NAM)—and are based 
on the applicant’s screening interview record, the Statement 
of Evidence Form, and the full interview record. Decisions 

may also incorporate further representations, including ob-
jective evidence in the form of COI, from the applicant’s legal 
representative.

According to the Home Offi  ce Asylum Policy Instructions 
case owners are instructed and obliged to access and make 
use of COI in considering and deciding an application for 
asylum.38

Th e decision to refuse an application is given in the form 
of a Reason for Refusal Letter (RFRL). Th e RFRL should set 
out the applicant’s case and present the fi ndings and decision 
of the Home Offi  ce set against objective evidence.39

Quality concerns about the initial decision-making pro-
cess have been widely expressed in the UK, for example, by 
Amnesty International and the Medical Foundation for the 
Care of Victims of Torture (Medical Foundation).40 Such 
concerns, among others, have been specifi cally addressed 
since 2005 in the form of the Quality Initiative (QI) project 
conducted by UNHCR within the Home Offi  ce.41 Above all, 
the Home Offi  ce has also committed itself to the improve-
ment of initial decision making in the introduction of the 
New Asylum Model.42

However, the experience of IAS COI researchers, based 
on case specifi c COI research conducted for approximately 
one hundred asylum cases per month, suggests that the use 
of COI in initial decision making, as refl ected in RFRLs, re-
mains problematic. Specifi c areas of concern are:

consistency in the use of COI,• 
adequacy of referencing of COI, transparency of • 
sources,
appropriate selection of COI, and• 
application of COI to case related questions• 

Th e RFRL study examined in depth a sample of eighty-
three RFRLs for eight “asylum producing” countries over a 
six-month period, dating from January 2007 to June 2007, 
with the aim of eliciting objective data about the use of COI 
in initial decision making. Th e RFRLs were selected from 
the cases of IAS clients only and are therefore not necessar-
ily taken to be representative of all asylum cases. It was an-
ticipated that data extracted from this sample might refl ect 
changes that have been undertaken by the Home Offi  ce, both 
in respect of the QI project and in the initial phase of the 
implementation of the New Asylum Model, since the data 
set represents a fairly even split between pre- and post-NAM 
decisions.

Th e sample RFRLs were taken from fi ve of the countries 
most frequently represented in IAS cases, all of which fall 
within the Home Offi  ce “top twenty” asylum-producing 
countries. Regularly updated full Home Offi  ce COIS Reports 
are available to Home Offi  ce caseworkers for all these coun-
tries. Th ese reports are themselves under the scrutiny of the 
APCI. Th e selected countries are as follows: Afghanistan, 
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Democratic Republic of Congo (DRC), Iran, Somalia, and 
Zimbabwe.

A small subset of RFRLs were also examined from coun-
tries outside the Home Offi  ce “top 20,” for which Home 
Offi  ce COIS Reports are not available. For those countries 
that still fall within the “top 50” asylum-producing coun-
tries, Home Offi  ce COI Bulletins are available to casework-
ers. For those that fall outside this group, it is assumed that 
COI material is only available through the Home Offi  ce 
COIS case specifi c research service. Th is service can only 
be accessed with the approval of a Senior Caseworker. 
Th e selected countries in these categories are as follows: 
Cote d’Ivoire (Home Offi  ce COI Key Documents), Guinea 
(Home Offi  ce COI Key Documents), and the Occupied 
Palestinian Territories (Israel) (no Home Offi  ce COI prod-
uct available).

Th e RFRLs study enabled us to reach the following con-
clusions:

Th e Use of COI in RFRLs
Of the total number of eighty-three RFRLs considered in 
the sample, fourteen made no reference to COI at all. Of the 
seventy-two RFRLs relating to countries for which there are 
Home Offi  ce COIS Reports available (Afghanistan, DRC, 
Iran, Somalia, and Zimbabwe), twelve made no reference to 
COI.43

Th e absence of any reference to COI in all these cases sug-
gests either that there is a level of complacency about the 
caseworker’s knowledge of the situation in the country of 
origin or that COI sources were consulted but that it was not 
considered important to cite or properly reference them. It 
might be further concluded that the failure to make use of 
COI indicates a complete disregard for its importance in the 
RSD process.

Th e Extent of Use of COI in RFRLs
As an indication of the extent of use of COI, where reference 
was made to COI in the RFRLs, on average it was referred to 
in four of the numbered paragraphs.44 However, across all 
the RFRLs and the various countries, the number of para-
graphs in which COI was used ranged from one to eighteen, 
refl ecting the relatively wide variation in the extent to which 
COI was made use of across the sample.

Home Offi  ce COI Products: Reference to COI Sources in 
RFRLs
Of the data sample selected for this study, fi ve countries 
have Home Offi  ce COIS Reports (Afghanistan, DRC, Iran, 
Somalia, and Zimbabwe), two countries have Home Offi  ce 
COIS Key Documents (Cote d’Ivoire and Guinea), and one 
has no country information provision (Occupied Palestinian 

Territories). Th ere are Home Offi  ce COIS Bulletins available 
for Afghanistan (dated December 2005); Zimbabwe (dated 
April, June, and November 2005) and Cote d’Ivoire (dated 
November 2004).

It was assumed that use of country information resour-
ces as specifi ed above would be indicated by citation in the 
RFRL. On this basis it was found that of the seventy-two 
RFRLs for countries with Home Offi  ce COIS Reports, only 
forty-four made direct references to these reports; twenty-
eight therefore did not. As stated above, twelve RFRLs made 
no reference to COI, leaving sixteen, which made some ref-
erence to COI, although the sources were not specifi ed, and 
not cited to COI products. Home Offi  ce COIS case specifi c 
research service was cited on seven occasions.45

Operational Guidance Notes as a Source of COI
As mentioned previously, data from the present study indi-
cates that some caseworkers/case owners are still using 
OGNs as a source of COI and, in some instances, as the only 
source of COI. Of the data sample of eighty-three RFRLs, the 
OGN was used as a source of COI in seventeen cases. In sev-
en of these cases, the OGN was the only source of COI that 
was made reference to in the RFRL and in all of these cases 
the COI was insuffi  cient to address the specifi c issues of the 
case, the common pattern being that the case was refused on 
credibility grounds, in some cases on the basis of speculative 
argument. Th e use of OGNs as a source of policy guidance in 
decision making was not made explicit in any of the RFRLs 
where OGNs were cited.

Referencing of COI
Across the entire sample of sixty-nine RFRLs which made 
any reference to COI,46 only twenty RFRLs had at least one 
source correctly referenced. In this case “correctly refer-
enced” is taken to mean the inclusion of the source author, 
the name of the report and the date of publication. For ease 
of access to COI material cited, report section and paragraph 
numbers should also be stated. While these are generally 
stated when direct reference is made to Home Offi  ce COIS 
Reports (the Home Offi  ce COIS Report paragraph is stated, 
not the relevant paragraph in the original source), they are 
not stated in any other instances.

When Home Offi  ce COIS Reports are cited as COI source 
material in RFRLs, the original source document and au-
thor is oft en not stated (twenty-three instances). Similarly, 
the date of the original source47 is not stated in many cases 
(nineteen instances) which is particularly relevant given that 
the Home Offi  ce COIS Reports are compilations of sources 
including material spanning many years.

On the other hand, in a signifi cant number of instan-
ces COI sources are cited in the RFRL, but it is not stated 
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whether they have been extracted from the relevant Home 
Offi  ce COIS Report or have been independently sourced (11 
instances). In other words, in some cases objective material 
is referenced to the Home Offi  ce COIS Report with no ac-
knowledgement of the original source, while in others the 
material is cited to its original source but the Home Offi  ce 
COIS Report is not referenced. Th is demonstrates a lack of 
consistency and coherence in the approach of caseworkers/
case owners to referencing COI and undermines the ability 
of the asylum applicant and the applicant’s representative to 
verify the objective evidence, and if necessary, contest the 
conclusions drawn.

Beyond the citing of COI from the Home Offi  ce COIS 
Reports, in a signifi cant number of instances, no source at all 
was given for country information referred to in the RFRL. 
In a total of twelve instances across all the RFRLs where COI 
was used (sixty-nine), the source origin was either not stat-
ed at all or the information given was incomplete (did not 
contain either the source author or the name of the report). 
In a further four instances, while the source name and au-
thor was stated, the date of the source was not given. Th is is 
in clear contradiction of the Home Offi  ce Asylum Process 
Manual.48

Th e data set in this study, however, revealed that case-
workers/case owners used no standardized form of refer-
encing of COI. Referencing of sources appears to be carried 
out on an ad hoc basis. Moreover, in a signifi cant number of 
instances, sources of COI were not referenced at all, or not in 
any meaningful way.

Relevance, Suffi  ciency and Accuracy of Use of COI
It was noted in the First Report of the QI Project in February 
2005 that COI used by Home Offi  ce case workers is fre-
quently both out of date and inadequate for refugee status 
determination and that it was a matter of some concern to 
UNHCR that some decisions (both grants and refusals) do 
not make any reference to COI.49

Th ere continues to be a consistent pattern of under-use 
of COI by initial decision makers to address both context-
ual issues and case specifi c questions that arise in individual 
asylum claims, as evidenced by the citation of COI in RFRLs. 
For example, in Afghan cases refusal decisions consistently 
state that there is an internal fl ight alternative to Kabul, al-
though this is not supported by current and suffi  cient COI, 
which is related to the individual profi le of a claimant.

Moreover, there is a tendency to use standard paragraph 
excerpts from Home Offi  ce COIS Reports to address par-
ticular issues, which do not always support the conclusions 
drawn or address the specifi cs of the case.

Due to the overall inadequacy of referencing, it is diffi  cult 
to assess the temporal relevance of much of the COI materi-

al cited in RFRLs. However, many instances were recorded 
where COI material cited was outdated despite the fact that 
newer material is clearly available in the public domain. For 
example, a 2005 report was used in one instance as a source 
of COI on the Taliban in Afghanistan for a RFRL dated June 
2007. Where COI is sourced to Home Offi  ce COIS Reports, 
the date of the Home Offi  ce COIS Report is given (usual-
ly the most recent), but this does not accurately refl ect the 
currency of the original source material, which may be con-
siderably older.

Additionally, COI is used inaccurately on a signifi cant 
number of occasions to support unfounded conclusions 
about the credibility of a claimant or the nature of the risk 
they may face. For example, in an Iranian case it is stated 
that because there is COI evidence that security services have 
killed many people, they would not be likely to give medical 
treatment to those detained, and, since the claimant stated 
that he was in detention and received medical treatment, he 
could not have been detained. In a Guinean case it was stated 
that the UN Committee on the Elimination of Discrimination 
Against Women (CEDAW), whose comments on the coun-
try’s periodic report were cited as a source of COI, would 
be able to provide protection and redress for the individual 
claimant, who feared being forced to undergo female genital 
mutilation (FGM) if returned to Guinea.

Use of Speculative Argument and Credibility Findings Not 
Substantiated by COI
Th e use by initial decision makers of speculative argument 
was highlighted by the UNHCR QI team in their second re-
port to the Home Offi  ce Minister in February 2006. In par-
ticular, initial decision makers were criticized for “attempting 
to guess the thought process of a third party” and for making 
fi ndings of “implausibility” based on little or no evidence. 
UNHCR further comments that caseworkers tend to apply 
a “narrow UK-perspective when assessing events alleged to 
have taken place in signifi cantly diff erent cultural, political 
and social contexts.”50

Unfortunately, evidence from this study suggests that 
this tendency persists. Speculative argument of the type de-
scribed by UNHCR was found to have been employed in 
twenty-eight of the eighty-three RFRLs in the sample, and on 
occasions a claimant’s entire account is dismissed as incred-
ible on the basis of cumulative speculative argument.

Th e following is an example of a DRC case:

[ … ] It should be noted that by your own admission, you have 
stated that between April/May 2004 and April/May 2006 there 
were no physical attacks on you or your family. It is considered 
that if you were being persecuted to the degree that you describe 
by Mai Mai militia because of your imputed Nationality then a 

Volume 25 Refuge Number 2

188

Refuge25-2.indd   188 5/25/10   5:52:47 PM



far more consistent pattern of persecution would have occurred. 
It is not considered credible that aft er going to the trouble of at-
tacking your family in 2004, the militia would have then allowed 
you and the rest of your family to reside in peace for two years 
until they perpetrated the next attack.

To summarize, the conclusions from this particular study 
have raised the following key areas of concern with regards 
to the use of COI in RFRLs:

COI appears not to have been used at all in a signifi -1. 
cant number of initial decisions on asylum claims 
represented in this sample.
Where COI is used there is a huge discrepancy be-2. 
tween diff erent caseworkers’/case owners’ use of COI 
in terms of the extent of its use, whether it is used to 
provide context or answer case specifi c points of fact 
or to establish credibility, etc.
OGNs continue to be used as a source of COI in 3. 
initial decision-making, against the Home Offi  ce’s 
own guidance.
Th ere is no consistent pattern of referencing of 4. 
COI sources used in the initial decision-making 
process. Some sources are not referenced at all 
while many others have incomplete reference, 
which lack either a date or a source author for ex-
ample. In particular, sources which cite the Home 
Offi  ce COIS Reports in most cases do not state the 
original source author or date, which makes it dif-
fi cult to assess the temporal relevance of the ma-
terial and the weight of the source.
Th ere is a consistent pattern of under-use of COI by 5. 
initial decision makers to address both contextual 
issues and case specifi c questions that arise in indi-
vidual asylum claims, as evidenced by the citation of 
COI in RFRLs. Furthermore, there is a tendency to 
use standard paragraph excerpts from Home Offi  ce 
COIS Reports to address particular issues, which do 
not always support the conclusions drawn or ad-
dress the specifi cs of the case.
Th ere is persistent use of outdated and undated COI 6. 
material, as evidenced by sources cited in RFRLs, 
where newer material is clearly available in the pub-
lic domain. Where COI is sourced to Home Offi  ce 
COIS Reports, the date of the Home Offi  ce COIS 
Report is given (usually the most recent), but this 
does not accurately refl ect the currency of the ori-
ginal source material, which may be considerably 
older.
COI is used inaccurately on a signifi cant number of 7. 
occasions to support unfounded conclusions about 

the credibility of a claimant or the nature of the risk 
they may face.
Initial decision makers regularly make use of specu-8. 
lative argument, without reference to COI, to dis-
miss aspects of a claimant’s account and credibility 
or the claim in its entirety.

From this it follows that in order to improve the use of 
COI in RFRLs, initial decision makers should make full use 
of COI in the consideration of all asylum claims. Where 
suffi  cient, relevant, and current COI is not available from 
existing Home Offi  ce COIS Reports and Home Offi  ce COIS 
Bulletins to address case specifi c questions, full use should 
be made of the case specifi c research service off ered by the 
Home Offi  ce COI country offi  cers. Secondly, sources cited in 
the RFRL or consulted in the course of making the initial de-
cision in an asylum claim should always be referenced in full. 
Th is includes sources that are cited from Home Offi  ce COIS 
Reports. Th e original source should be stated, including au-
thor, title of the report, and date, as well as relevant section 
or paragraph numbers. Th irdly, OGNs should never be used 
as a source of COI in the initial decision-making process. 
Fourthly, COI should be used where necessary to address 
contextual issues as well as for the assessment of case specifi c 
questions in relation to the credibility of a claimant’s account 
as well as the assessment of future risk, should the claimant 
be returned to his or her country of origin. Lastly, the use 
of speculative argument, as opposed to reasoned argument 
based on objective factors, should not be tolerated under any 
circumstances in the initial decision-making process.

Th e Appeal Determination Study
A further strand of the project concerns the use of COI by 
immigration judges in fi rst instance asylum appeal deter-
minations. Asylum applicants can appeal to the Asylum and 
Immigration Tribunal if their application is refused by the 
Home Offi  ce. Th e study focuses on the use of COI in un-
reported cases, which form the bulk of asylum determina-
tions. A later task will be to examine Country Guidance cases 
to see if the treatment of COI in such cases is substantially 
diff erent to that in unreported determinations.51

Th e study’s sample is drawn from the same countries as 
the sample in the Reason for Refusal Letter study described 
above. Th is includes fi ve countries for which Home Offi  ce 
COIS Reports are produced, two for which Home Offi  ce 
COIS Key Documents are listed, and one for which no 
COI product has been produced: Afghanistan, DRC, Iran, 
Somalia, Zimbabwe, Cote d’Ivoire (Home Offi  ce COIS Key 
Documents), Guinea (Home Offi  ce COIS Key Documents), 
and the Occupied Palestinian Territories (Israel) (no Home 
Offi  ce COI product available).
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Th e sample includes determinations promulgated over 
the last fi ve years and draws on a range of hearing centres. 
At the time of writing only a quarter of the sample has been 
processed; therefore the fi ndings are limited to preliminary 
observations.

Use of COI
Either COI as a broad category of evidence or specifi c COI 
reports have been referred to by the immigration judge in all 
of the determinations examined thus far. Th e extent to which 
such information is used varies greatly, from a cursory refer-
ence in respect to one of several issues at stake to a detailed 
consideration of a variety of sources.

Purpose
In the majority of determinations considered, immigration 
judges are using COI for context in order to better assess the 
credibility of the applicant’s story and to judge their future 
risk. In a smaller number of cases COI is used to make deci-
sions on case specifi c issues of fact, such as the level of au-
thority of named individuals.

Sources and Assessment of COI Material
Th us far only one determination has made no mention of a 
Home Offi  ce COI product, either the Home Offi  ce’s COIS 
Report, or in older cases, the Country Information and Policy 
Unit (CIPU) Report.52 All other determinations rely heavily, 
if not exclusively, on Home Offi  ce-produced COI.

In two cases where it is known that IAS’s Research 
and Information Unit produced bundles with over thirty 
sources, only the Home Offi  ce COIS Report was explicitly 
referred to. In neither determination was any indication 
given as to why this one source had been relied on where 
others had not.

Th ere is little or no consideration of the relative merits of 
various sources recorded in the determinations. It is, there-
fore, diffi  cult to know if the reliance on COI produced by the 
Home Offi  ce instead of other sources is due to a thorough 
refl ection on the evidential value of the sources submitted or 
because of some other reason such as familiarity.

Use of Home Offi  ce Operational Guidance Note as COI
Of particular concern is the use in one of the determina-
tions of an OGN as a source of COI. Th e immigration judge 
quoted from the OGN and wrongly attributed the informa-
tion to the “COIS Bulletin 2005.” However, there is no Home 
Offi  ce COIS Bulletin for 2005 and the language appears in 
the OGN exactly as quoted in the determination. Th is sug-
gests a lack of understanding on the part of the immigration 
judge as to the diff erent purposes of OGNs and Home Offi  ce 
COIS Bulletins.

Transparency
In most determinations the extent of the COI before the im-
migration judge and which party submitted what material is 
unclear. Many of the determinations contain statements of 
fact/situation with no reference to the evidence on which the 
statement is based; it is therefore unclear how the immigra-
tion judges came to such conclusions.

Moreover, in most determinations where sources are re-
ferred to, the references are not clear. For example, a refer-
ence may simply be “in the Country Assessment” with no 
indication of publisher, date, or paragraph number, making 
it diffi  cult or impossible to assess whether the information 
has been accurately summarized and used as a basis for deci-
sions.

Th is lack of transparency with respect to the country evi-
dence that has been considered, makes it diffi  cult to gain a 
clear understanding of the process by which immigration 
judges choose to accept the reports of one organization over 
those of another. Without this information it is diffi  cult 
for applicants or their legal representatives to know which 
COI sources (e.g. US State Department Reports or Amnesty 
International Reports) or which types of COI (e.g. news arti-
cles, UN agency assessments, NGO reports) an immigration 
judge is likely to respond favourably to and which are likely 
to be given little weight.

Lack of Information as a Basis to Make a Decision
In some cases the immigration judge states that there is a 
lack of evidence in regard to an aspect of the case and makes 
a fi nding based upon that lack of information. For example, 
in one determination the immigration judge states, “Th ere 
is no objective evidence before me to satisfy me that [MA] 
is a man of power and infl uence in Kabul or elsewhere,” 
and thus fi nds that the applicant is not at risk from this in-
dividual.

It may be that in some instances a lack of evidence is evi-
dence in itself but these circumstances will be limited and 
will require thorough research to have taken place which has 
found no relevant information. It cannot be assumed that 
COI will provide evidence of all individual persecutors, even 
where they are stated to be in positions of power.

Th e following recommendations are based on the prelim-
inary fi ndings outlined above and will be expanded upon 
in the fi nal report on the project once this strand has been 
completed:

A full list of COI sources submitted should be an-1. 
nexed to the determination as has happened in some 
Country Guidance cases.
Th e basis of fi ndings relating to country situation 2. 
should be clearer, i.e. the source material that leads 
to that particular conclusion should be referenced.
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Referencing should be full and clear (title, publisher, 3. 
date, and section or page number where appropri-
ate).
Any assessment of sources that considers some to 4. 
be of greater reliability than others should be made 
explicit.

Conclusion
From the outset of this study three assumptions were made: 
fi rstly, that there are currently problems with, or there is 
room for improvement in, decision making in the UK RSD 
process; secondly, that COI is in some sense under-used or 
that the (mis-)use of COI is a contributing factor in the cur-
rent problems in decision making; and lastly, that using COI 
diff erently would result in improved decision making.

Th e preliminary fi ndings from the three individual stud-
ies have so far demonstrated that these initial concerns were 
well-founded and have highlighted serious shortcomings in 
the use of COI in the RSD process in the UK.

It has been clearly established that COI plays a crucial role 
in RSD, in providing information which enables decision 
makers to assess whether an asylum seeker’s subjective fear is 
based on objective circumstances. However, it has also been 
demonstrated, through empirical study, that a coherent and 
consistent approach has yet to emerge among decision mak-
ers in the UK regarding the transparent and accountable use 
of COI in individual cases.

Th e OGN study has highlighted the widespread misunder-
standing of the policy function of OGNs and hence the dan-
ger of using, out of context, the COI contained in them. Th e 
RFRL study, on the other hand, has highlighted serious con-
cerns about the adequacy and accuracy of the use of COI in 
initial decision making, while both the RFRL and the Appeal 
Determination study illustrate the lack of transparency in the 
use of COI and in particular the inadequate and inconsistent 
referencing of materials relied upon.

While the fi ndings of the project outlined here have 
raised a number of issues and concerns and have painted 
a fairly negative picture of the use of COI in the UK RSD 
context, it is intended that the forthcoming fi nal report will 
form the backbone of a new project, starting summer 2008, 
which will address these concerns in a positive way. Th is 
new project aims to bring together diff erent country infor-
mation users from within the UK RSD context, in order to 
contribute to a nationwide policy debate on the (better) use 
of COI by advisors, government offi  cials, experts, and the 
judiciary.53
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Life after Refusal to Enter: 
Reflections of an Immigration Judge

Geoffrey Care

Abstract
Th is article is a personal account of an immigration judge 
in the UK.

Th e history of attitudes towards immigrants in the UK 
since the Edict of Nantes is briefl y sketched along with the 
sporadic emergence of review systems of executive decisions 
concerning immigrants, both political and non-political, 
from the beginning of the twentieth century up to the cur-
rent one introduced fi rst in 1969.

Th e article then looks at the sort of judges recruited at 
fi rst and the subject matter of most of the appeals until 
1993—visitors, students, overstayers, and those seeking 
settlement for work, for their families to join them, and for 
marriage.

Th e article deals briefl y with the development of the im-
migration law in this period through these sorts of cases and 
the issues and questions facing the judge at the time. It con-
siders where we got our information from with its challen-
ges and shortcomings: particularly the misunderstandings 
which arise in cross-cultural dialogue.

Th e paper deals with the diff erences between a tribunal 
system in this particular jurisdiction, which adopts an ad-
versarial approach, and the regular courts; and with the 
profound impact on a judge of having to adapt to decision 
making in such a milieu. It also tackles how these diff erences 
aff ect a judge’s approach, especially given the constraints im-
posed on his judicial independence.

It also deals with the apparent changes over the years in 
the attitudes of judges in the tribunal, leaving a question 
mark over how far they are infl uenced by events and public 
opinion.

Some of the perceived shortcomings of the tribunal sys-
tem to decide immigration matters are set out in the context 
of what Stephen Sedley described as a “fear of public abuse 

or political displeasure, unwittingly favouring individuals 
who fi t stereotypes with which I felt an affi  nity; aff ection 
(sympathy) or prejudice which may skew my judgment.”

Th e demons which lurk in all systems of adjudication, 
asylum prominent among them, are called out by name in 
the judicial oath and the hope is expressed that lessons have 
been learned both as a judge and a person in the course of 
some twenty-two years in this jurisdiction.

Résumé
Cet article est le compte rendu personnel d’un juge 
d’immigration au Royaume Uni.

L’article retrace les attitudes envers les immigrants au 
Royaume Uni depuis l’Édit de Nantes. Brièvement esquissé, 
l’article mentionne l’apparition sporadique de systèmes de 
revue de décisions exécutives concernant les immigrants, 
politiques et non-politiques, depuis le début du 20e siècle 
jusqu’au système actuel, introduit en 1969.

L’article examine ensuite les types de juges recrutés au dé-
but et l’objet de la plupart des appels jusqu’en 1993 : visiteurs, 
étudiants, ceux avec un séjour prolongé sans autorisation, 
et ceux avec des demandes d’établissement pour travailler, 
pour réunion familiale et pour cause de mariage.

L’article s’adresse sommairement au développement de la 
loi sur l’immigration pendant cette période à la faveur de 
ces cas, et des questions et problèmes confrontant le juge à 
cette époque. D’où provenait notre information, y compris 
les lacunes et les défi s qu’elle posait; tout particulièrement les 
malentendus nés de dialogues interculturels.

L’article examine ensuite les diff érences qui existent en-
tre un système axé sur le processus d’un tribunal, qui existe 
dans cette juridiction particulière — avec sa procédure con-
tradictoire — et les Cours régulières, et l’impact considérable 
sur un juge qui doit s’habituer à prendre des décisions dans 
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un tel environnement. Il touche aussi sur la façon dont ces 
diff érences infl uent sur l’approche d’un juge, spécialement en 
présence des contraintes imposées sur son indépendance.

Il aborde aussi le sujet de l’évolution apparente de 
l’attitude des juges dans les tribunaux, et pose la question 
de savoir jusqu’à quel point ils sont infl uencés par les événe-
ments et l’opinion publique.

Puis, l’article place quelques unes des faiblesses perçues de 
ce système (p. ex. le questionnement de sa capacité à pouvoir 
statuer sur des questions d’immigration) dans le contexte de 
ce qu’a dit Stephen Sedley, « la peur de l’opprobre publique 
ou du déplaisir politique, favorisant inconsciemment les in-
dividus qui cadrent avec les stéréotypes avec lesquels j’avais 
une affi  nité, de l’aff ection ou des préjugés qui peuvent infl é-
chir mon jugement ».

Les démons qui sont à l’aff ût dans tout système décision-
nel, le droit d’asile apparaissant en bonne place, sont appelés 
par leurs noms dans le serment judiciaire et le souhait est 
exprimé que des leçons ont été apprises, tant comme juge 
que comme simple citoyen, au cours des 22 années passées 
dans la juridiction.

Aft er 5 years trial the Aliens Act [1905] stands before the bar of 
public opinion anathemised almost by all, understood by few. 
[It is] suggested that the powers of Board be transferred to [a] 

court of summary jurisdiction—a Stipendiary Magistrate plus 2 
 assessors. A Memorial from the Jewish Board of Deputies states 

[inter alia] that there be an appeal to Kings Bench Division … 
and better interpretation. Th ough Winston Churchill agreed 

with the former he said it would have little utility—and 
nothing was done.1

There is no shortage of writings on immigration in 
general or judges in particular and as such this paper 
is not in competition with any of them but is simply 

a personal account of the experiences of one immigration 
judge.

Coming as I did from regular practice at the normal com-
mon law bar and bench I had had no conscious experience 
of immigration law. Nor had I ever given thought to the case 
of the migrant, whether voluntary or enforced, even though I 
myself migrated to Zambia where I practiced for over twenty 
years.2

Th e issues may be familiar to most readers but perhaps 
some of the angles may be new. However it is not just an ac-
count of the type of issues we all had to deal with, which I see 
to be the most important, it is how operating amidst those 
issues can, hopefully, have a character-building eff ect on the 
decision maker.

I begin with a little history, by way of setting the scene for 
the chosen method for reviewing decisions on immigration-
related matters by the executive.

Th e drive to be on the move for one reason or another, 
compulsory or voluntary, seems a part of man’s makeup. 
Whether it be to fi nd better pasture, to fl ee from an enemy 
or be taken captive, it has only become what we see as such a 
“problem” today with nation-states; and nation-states which 
are richer and nation-states which are poorer.

Generally England appears to have had no comprehensive 
policy of restriction on immigrants until 1905, though there 
had been an on-off  sort of approach since the revocation of 
the Edict of Nantes in 1685.

At fi rst the general feeling was one of compassion for refu-
gees and modern asylum really began there. Th ere was a pan-
ic reaction with the French Revolution and thereaft er, with 
the slide into insecurity all over again in 1870, with an “Act 
to authorize the Removal of Aliens from the Realm,” public 
reaction encouraged by the press has railed against “rising 
tides,’’ “fl oods,” and even “masses” of immigrants intent on 
harming our cosy (perhaps rosy) perception of the good life.

Th e rhetoric down the ages seems to portray a fear for na-
tional security, or for the integrity of one’s national bound-
aries, although one cannot help thinking that it is much more 
a reluctance to share the good life; but it generates increasing 
restrictions which rebound on everyone, friend and foe alike. 
It seems there is an inbuilt potential for hostility toward an 
alien, arising more oft en than not out of ignorance—or fear—
ignorance that all too frequently is fed by lack of informed 
facts and self-serving malign encouragement.

Th e introduction of any review whatsoever of decisions 
whether to admit or remove the foreigner was something of 
a revolution when fi rst introduced, in a rather basic way, in 
1905 to a tribunal,3 called the London Immigration Board, 
which generally sat in secret as a panel of three selected from 
a group appointed by the Home Secretary and who had 
magisterial, business, or administrative experience.4

Th e Board’s comprehension of asylum was worse than 
dangerous. Th ere was no further review even by the courts.5

In 1906 there were 935 people excluded and 796 appeals 
heard, of which 442 succeeded, and in 1910 there were 1,066 
excluded and 432 appeals, of which 144 succeeded.

Th e Sydney Street Siege in January 1910 led to an attack 
on the right of refuge and Stephen Phillips wrote, “Th e right 
to asylum is being shamefully violated.”6

Th e right of review was removed by the Aliens Restriction 
Act 19147 and there was no appeal against any immigration 
decision until a return of a system whereby the executive de-
cision concerning the immigrant could be reviewed8 by a tri-
bunal structure with the Immigration Appeals Act 1969.9 For 
better or for worse, the question what is the best-suited body 
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to deal with individual claims for recognition as a refugee 
has been answered in this country by establishing a judicial 
tribunal.

Th is was modifi ed in 1971 and has remained, with some 
changes since 2002, as the avenue for the review of almost all 
executive decisions of an immigration nature ever since.

It was not until 1979 when I became a part-time adjudi-
cator—the lowest step in the judicial hierarchy for immigra-
tion appeals—that I had my fi rst conscious encounter with 
immigration appeals. I say “conscious” because as a judge in 
Zambia I realized later that, as in India, judges can and do 
pay regard to the diff erent issues which sometimes arise in 
the case of non-nationals.

Coming to the system without any previous experience I, 
along with others like myself at the time, probably with past 
service abroad, learned “on the job,” the only training being 
attached for a few hearings to another adjudicator.

In the UK immigration appeals do not concern only refu-
gees.10 Indeed until the early 1990s they hardly ever did. Not 
only was there no appeal as such from a decision to refuse 
refugee status but there were few applications and fewer re-
fusals. Th e way in which an asylum issue arose before us was 
either on an appeal against a decision to deport the person or 
an in-country refusal of permission to extend a stay.

Most cases we had to deal with at the time involved visitor 
and student appeals, applications to set aside a deportation 
order, and long-term applications for settlement. Rarely, if 
ever, was the appellant present and yet it was his or her inten-
tions which primarily were in issue. Only the visa or entry 
clearance offi  cer in the mission abroad had the chance to see 
and hear the applicant and it was therefore only that view 
which was before us. Th e oral evidence was from the sponsor 
and, however truthful he may have been, he was not the one 
whose purpose in wanting to come was the question. When, 
as was the case at times, we allowed up to 25 per cent of the 
appeals, this caused much dissatisfaction in the missions and 
we heard all about it when we went on tour.

On one occasion my colleague hinted that he thought the 
adjudicator must have allowed an appeal because she was 
pretty and showed too much leg! Th ere could be no other 
good ground for appeal, let alone success, he asserted. We all 
knew but no one said that adjudicator was me.

Other appeals were from refusals of an extension of per-
mission to stay for one reason or another.

Th ere were the “tax fraud” cases and the “Primary Purpose” 
appeals. Th e appellants in these types of case usually came 
from the Indian subcontinent. Th ere were other issues which 
came up in appeals originating in the Caribbean or Africa.

Tax fraud arose when the sponsor, usually a man, had, on 
arrival, claimed either to be single and to have had no, or 
some particular number of, children. He would then later 

claim tax allowances for diff erent family members and, when 
he was well settled, years later, he would apply to bring in 
a wife and children he could never have had if his original 
story had been true.

Th ere was no data link between immigration and tax so 
it would not be picked up until the immigration application 
was made.

Years of deception did not necessarily mean he was not 
married or even that the children were his. Th ey were oft en 
those of a sibling. It tested our skills at deciding credibility, 
oft en with less than adequate examination skills by repre-
sentatives and—being a judicial tribunal—limited rights for 
the adjudicator to act as examining magistrate. As DNA was 
later to show, in all probability we had been getting decisions 
wrong as to who was and who was not related to the resident 
spouse.

Th e latter cases of Primary Purpose arose out of claims to 
join a new or would-be spouse. Th e applicant had to prove 
a negative: that it was not the primary purpose of the ap-
plication to gain residence in the UK. Endless appeals to the 
courts arose and it took us years to get what we thought to 
be the right approach—even if the outcomes may have been 
questionable with tools of doubtful value. Th e misery caused 
when we were wrong hardly bears thinking about.

When the immigration appeals started in 1969 it was 
thought that the immigration judges needed exposure to 
some of the cultures and countries of the peoples whose ap-
peals would come before them, even though many at the 
time had served abroad as judges, magistrates, or law offi  -
cers. Th us, every two years or so, two adjudicators would be 
sent off  for a few weeks to diff erent regions of the world to 
learn what went on.

In 1988 along with Lady Elizabeth Anson we spent a 
month in the Middle East, Bangladesh, Th ailand, and the 
Indian subcontinent, right up to Landikotl in the northwest 
frontier and the Afghani border, through what was then a 
place where you could buy anything from a Parker pen to 
a washing machine—or an AK47, probably taken from the 
Russians who were at that very moment departing to the 
north. We were fortunate to be able to see and talk to the 
people, more of them than had many of our colleagues be-
fore, since we had been there before and knew many people. 
But we still missed many of the warning signals of troubles 
to come.

We also, along with others, failed to take on board fully 
the diffi  culties of learning things upon which we either could 
not rely in hearings or would have diffi  culties if we did.

We all learned something of the customs of people whose 
countries we visited, from Sylheti in Bangladesh or Sikhs 
from the Punjab, but it was all too brief to assimilate any deep 
understanding. Th ere was always much we did not know (and 
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worse still did not realize we did not know) which made the 
formulation of opinions about the truth of a witness or the 
plausibility of a story always diffi  cult and invariably suspect.

Th e extent of cross-cultural misunderstandings was not 
grasped and even now it taints the decisions of immigration 
judges on perceptions of risk in asylum appeals and the real 
conditions prevailing in mother countries. Unfortunately the 
judge tends to be suspicious of the value of the anthropolo-
gist’s expert opinion which can educate him or her out of the 
distortion caused by their own cultural perceptions. Even the 
cultural relativity of telling lies is not well understood.

Th e use of one’s own knowledge in an adversarial straight-
jacket has been the subject of debate for years, especially 
knowledge arising out of the tours abroad; but even with in-
terpreters I have found, when seconded to assist in the back-
log of appeals in South Africa, where that constraint was ab-
sent their knowledge was invaluable in deciding whether the 
appellant came from one side of a political boundary or the 
other.11

Th e need to have an encyclopedic knowledge of cultures 
and country backgrounds, and even more importantly an 
open mind as to how the latter can impact in individual cases 
and the former can give a consciousness of the inherent elu-
siveness of any certainty, is another major diff erence. Th is is 
so especially in the extent to which one may be required to be 
more proactive than in a normal court.

Where the adversarial type of tribunal failed miserably 
was to enable us to protect the reluctant (almost invariably 
vulnerable female) spouse who was forced to agree to marry 
someone she did not want to marry. We tried to persuade the 
Indian community in Baroda and the High Commissioner in 
London as long ago as 1988 to take up the matter—but noth-
ing was done and it is still as much an issue today as it was 
then.12 I know of one case at least where we got it wrong and 
the girl was murdered.

Th e caseloads of asylum—and later human rights relat-
ed—appeals overtook those of the non-asylum appeals in-
creasingly from 1993. Th ese started to hit the immigration 
appeals system a year or two before when just two of us dealt 
with the majority of appeals which had an asylum content.
Recently numbers of asylum appeals as such have decreased 
but appeals under the European Convention on Human 
Rights have increased. But it was in 1993 that a separate right 
of appeal was created.

I was then appointed as Deputy Chief Adjudicator. I had 
the responsibility for organizing the disposal of asylum ap-
peals. Th e logistical task was made more complex than it 
should have been by the inability of the Home Offi  ce to pre-
dict numbers or to be willing to release appeals in some sort 
of orderly fashion. Added to this was the refusal to trust the 
appellate authorities to organize the most effi  cient way of 

fi ltering unmeritorious appeals swift ly and economically—
managing without the vast increases in resources which are 
now in place.13

Th e adversarial system applied in this jurisdiction—more 
than, say, in the social welfare appeals, on which tribunal I 
also sat for nearly ten years—grew for two reasons. Firstly 
the people who were appointed at the time were lawyers and 
familiar with an adversarial system and secondly the tribunal 
system, although it occupies a place of its own in the UK ad-
ministrative system, is still placed in a judicial hierarchy, as it 
were, and decisions are reviewed by the courts. Th is became 
increasingly the case when a specifi c right of appeal was add-
ed from the appellate part of the immigration appeals system 
to the Court of Appeal.

We have seen how important such a review is, but at the 
same time it reinforces the judicialization of the tribunal and 
has limited all attempts to loosen the straightjacket.

I have said that decision making in immigration appeals 
is diff erent from decision making in the ordinary course of 
head-to-head litigation—either civil or criminal in the regu-
lar courts—and even, but to a lesser extent, in other tribu-
nals.14 I will deal with some of the factors which have a pro-
found infl uence on decisions a judge can, or should be able 
to, live with.

Th ese factors fall broadly into two groups. Matters of law 
fall into the fi rst group. But it is not only the laws themselves 
which concern me. Th e fi rst contention to be overcome was 
what immigration law comprises. Some judges would have 
excluded European Community Law as well as any other 
domestic law which was not designedly immigration. Th ere 
was protracted debate on who has to prove what, and when 
and to what extent, and it had to be settled whether the same 
rule applied to asylum cases and any other case, and at what 
date the facts themselves were to be looked at. Was it to be 
when the original decision was made by the state or was it 
each time there was a hearing of the appeal?

When it came to interpretation of the law, particularly the 
immigration rules themselves, the tendency in earlier days 
was to adopt a facilitative or generous interpretation of the 
immigration rules, and rarely was the literal wording deci-
sive. Th e rules were looked at as rules by which to decide how 
someone may be admitted to a country rather than how they 
can be kept out. Th e latter was the Home Offi  ce approach, 
sometimes with markedly diff erent results.

Partly to do with this, and partly due to a lack of under-
standing of local cultures, it was to the despair of local 
Caribbean society, who gave voice to what they perceived to 
be incomprehensible unfairness in the rules in the way we de-
cided whether a parent had had the “sole responsibility” for 
the upbringing of a child who had been left  behind until the 
parent had settled in the UK and was in the position to off er 
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them a home with them. In such cases the social and legal 
position of illegitimate children in the rules caused mon-
strous injustice, it was said. Even the local social workers were 
baffl  ed why children should be admitted to the UK only if the 
parent had had sole responsibility for them: “It is as illogical 
as admitting the child on the size of his feet!” they said.

How the law is interpreted is especially important with 
human rights related appeals. We regarded the Refugee 
Convention as a living instrument that was set in place for 
the purpose of aff ording a substitute for the protection which 
the claimant’s own country should have given but did not. 
Th is approach, when brought together with the extent of 
the “burden of proof ” resting on the refugee claimant, did 
not admit of a literalist approach. As an example there were 
many cases in which it was accepted that economics could be 
a basis of persecution.15

Unlike today.
Th e extent of the family aff ected by removal under Article 

8 of the European Convention on Human Rights has been 
restrictively interpreted by the Asylum and Immigration 
Tribunal (AIT) and it had to be the House of Lords which 
corrected this.16 I along with others in the UK and France 
had accepted that the threat of FGM (female genital mutila-
tion) could amount to persecution but both the AIT and the 
Court of Appeal departed from this and again it was left  to 
the House of Lords, in uncompromising language, to restore 
that approach.17

Again when it came to the exclusion from refugee status, 
decisions by the AIT have adopted a literalist interpretation to 
Article 4F of the Refugee Convention 1951 in a manner leading 
it to conclude that there is no room for evidence that someone 
who has ever committed acts which could lead to exclusion 
has reformed. No proof of a change of heart can prevail.18

Yet again I certainly accepted that no one who was ordered 
to carry out an action which amounted to crimes against hu-
manity was obliged to carry out such an order. In that case it 
was as I recall carpet bombing in civilian (Kurdish) areas by 
the Turkish army. However the AIT has more recently held 
otherwise. It was put right by the Court of Appeal.19

To the second group belong everything relating to fact 
fi nding. One of the major points of diff erence between the 
regular courts, at least in serious matters of crime and some 
civil actions, is that the judge does not sit alone. Either there 
are other judges with him or her, or there is a jury, or in some 
cases assessors. Adjudicators and immigration judges, how-
ever, sit entirely on their own.

Th e judge is faced with any of one or more dilemmas: how 
best to make a judgment on the plausibility of a story and 
credibility itself; evaluating expert, documentary, and other 
evidence; knowing when and how to use his or her own 
knowledge and experience; and knowing how and when he 

should intervene, usually when there is no or no adequate 
representation.

In general terms, various authors have proposed some 
sort of guidelines to help with credibility, such as cultural 
and language fi lters; contamination of memory theories; 
vulnerability; consistency; verifi able country backgrounds; 
and—questionably—demeanour.

But two matters, perhaps more than anything else, have 
contributed to a real risk of a wrong decision, or the lack of 
transparency in many. Th e fi rst is that most decisions by a 
single immigration judge turn on fact, and fact-fi nding is his 
or her weak point. It is also one on which any or any adequate 
training is not given. Th e second is the requirement that an 
appeal can be made based on an error of law only—and this 
is strictly interpreted.

Experienced judges are unanimous that picking out the 
liar is diffi  cult. Whether or not it is a skill which can be learn-
ed must be open to much doubt but what is clear is that it is a 
quicksand to be wary of, which is a good reason for adopting 
the Canadian approach—if the story hangs together the ap-
pellant should not readily be branded a liar.

Relegating credibility to second place makes it less likely 
for a decision maker to adopt the view that an adverse cred-
ibility fi nding leads inevitably to the appeal being rejected. 
A test of “apparent reasonableness” or even common sense 
takes one no further since the question remains of “apparent 
to whom?”, “common to whose sense?”

To say that credible statements must be coherent and 
plausible and not run counter to generally known facts20 
arguably begs the questions of how to assess plausibility and 
which facts are generally known facts.21

Geertz suggests it is a cultural system resting on a convic-
tion of its validity.22 But how well qualifi ed is that person to 
assess what is reasonable in the circumstances? Lee J. in the 
Federal Court of Canada23 asks, “how are we to separate sys-
temic injustices from individual prejudices?”

Credibility is neither an aim itself nor some sort of points 
system of analysis.24 As Regina Graycar puts it, “Credibility 
is not itself a valid end to the function of an adjudicator.” 
Courts all over the English-speaking world have struggled to 
fi nd a formula to guide the over- or under-credulous, and to 
counsel caution in being too ready to reject a story.25

Th e approach to accepting the scenario presented has its 
own special problems, not the least being that it is usually 
presented through an interpreter. Given that there are no 
strict rules for guidance, the judge is thrown back on his own 
resources, which may be biased, oft en unknowingly. Or he 
may rely on information which has been gained by experi-
ence and absorbed as the truth,26 for example that documen-
tary evidence from some countries is inherently unreliable, 
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or the confi guration of an airport in some remoter part of 
the world.

Again, with expert evidence one is oft en lacking any reli-
able yardstick and ends up overemphasizing the role of ul-
timate control over the decision-making process, falling back 
on civil or criminal rules and guidelines.27

For myself, adapting to the hybrid nature of an appellate 
system, although itself founded in an adversarial climate with 
adversarially trained lawyers, was a little easier having sat as 
a judge in a country which had no jury system and in which 
the quality of representation was not always good and one 
was nearly always working through at least one interpreter.

But for those used to this, and with the increasing super-
vision from superior courts, the degree of acceptable inter-
vention and the way of introducing one’s own knowledge was 
much less easy.

In sum, in my view, for these reasons alone a legalistic tri-
bunal is unsuited to the sort of inquiry called for particularly 
in refugee appeals. Unfortunately the confrontational nature 
of this type of enquiry starts with the Home Offi  ce and has 
contributed greatly to the perception of racist and discrimin-
atory decision making by it.

Very marked inroads into judicial independence are much 
more easily made to a tribunal created by statute. Th is has 
been done both by the rules and procedures themselves and 
by pressures brought about partly by the high profi le nature 
of the subject matter and partly internally by production line 
techniques and pressures to reach a decision quickly. Bound 
up with the last factor of the high profi le nature of immi-
gration is the constant exposure to stories of human rights 
abuses which can have psychological consequences for the 
judge, and can lead to forms of judicial burnout—something 
one does not always see in oneself or those around you—
until one steps outside.

In Poland at least decisions are overseen by the Supreme 
Administrative Court which is not open to the sort of interfer-
ence by the executive which is found constantly in the UK.

A start can be made on the attitudes and prejudices of the 
judge with what Lord Justice Sedley told an international 
conference of immigration judges:

Every one of these nouns is set in high relief by the asylum 
judge’s functions. Th e fear of public abuse or political displeas-
ure, even if neither can result in dismissal; the risk of unwittingly 
favouring individuals who fi t stereotypes with which the judge 
feels an affi  nity; the risk that aff ection—sympathy—will skew 
judgment; the risk that ill will—prejudice—may do the same; 
the judicial oath calls out by name these demons which lurk in 
all systems of adjudication, asylum prominent among them. I 
do not suggest that there is any nostrum against these things, 
though by being aware that they exist is an important start.28

One asks, can experience and training make a “ … good 
road builder”? Th e answer is, perhaps; but under certain con-
ditions.

Th e judge must listen to the evidence, make fi ndings of fact, 
and apply the law. Straightforward enough, it would seem, at 
least to someone brought up in the common law traditions 
before adversarial courts. In the immigration hearings how-
ever the issues involved and the way resolution question be-
fore the tribunal is to be resolved are diff erent: the absence 
of strict rules of evidence; the opportunity to hear what the 
party has to say fi rst hand; the lack of cultural understanding 
of many and varied appellants; not to mention the unlikeli-
hood of having been exposed to immigration at fi rst hand, 
let alone to have been a refugee, categorized as a terrorist, or 
tortured. Perhaps Judge Albie Sachs from South Africa is one 
of the very few who has experienced the lot.

Th ere is oft en little to guide the judge but his experience—
in another sphere. Especially in asylum appeals his duty is to 
reach the truth—not merely on the evidence; and yet he is 
not an examining magistrate and does not have the facilities 
to call evidence even if he knew how to do so.

If he intervenes too obviously or relies on his own know-
ledge he is likely to be overturned on appeal. But time and 
again it is obvious that investigation is incomplete at best.

Some supporting evidence, such as expert evidence, may 
call for its own separate evaluation before putting it into the 
credibility equation.

Judges regularly seem to perceive threats to their own role 
in expert evidence from psychiatrists and anthropologists; 
but do they need to?

Th e attitude of the judge verging on the arrogant is no-
where more apparent than when it comes to dealing with 
medical or country background, and especially with psychi-
atric evidence. His expertise is in most cases at best limited 
and yet he is quick to assert that the decision is his. So it is—
but the attitude tends to be used to exclude any recognition 
that the opinion of such experts can be helpful and may be 
more reliable than his own. At the end of the day he just has 
to take responsibility whatever he does.

Th ere is no such thing as the state having to prove the 
correctness of their case that he is not a refugee, beyond all 
reasonable doubt; it is for the would-be refugee to show it 
is reasonably likely that if returned he may be persecuted. 
But along the road the dice are loaded and no more so than 
that his case is before a tribunal which can be manipulated at 
will, from both within the system and without, if it makes too 
many unacceptable decisions.

I do not make decisions in court or hearing room any 
longer. But if I did, would I be any better at it for the experi-
ences which I have had? We will never know.
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What has been the most profound impact on me has been 
to realize just how dangerous a job sitting in judgment is. 
Dangerous to the individual whose case I get wrong and dan-
gerous to myself if, as Stephen Sedley said, “fear of public 
abuse or political displeasure, unwittingly favouring individ-
uals who fi t stereotypes with which I felt an affi  nity; aff ection 
(sympathy) or prejudice which may skew my judgment.”

Th e judicial oath does indeed call out by name these 
demons which lurk in all systems of adjudication, asylum 
prominent among them. I hope it has taught me to be con-
stantly on the lookout for where I may have gone wrong and 
correct the error at the fi rst opportunity.
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Research Workshop on Critical Issues 
in International Refugee Law

May 1 and 2, 2008, York University
James C. Simeon

Abstract
Th is paper provides a brief outline and summary of the 
key academic papers and review commentators’ remarks 
that were presented at the Research Workshop on Critical 
Issues in International Refugee Law that was held at York 
University, Toronto, Canada, May 1 and 2, 2008. One of the 
principal objectives of this Research Workshop was to bring 
together some of the world’s leading senior superior and 
high court judges and legal scholars to examine a limited 
number of key issues in international refugee law from a 
number of perspectives, including the jurist/practitioner and 
theorist/academic viewpoints, with the aim of trying to fi nd 
the most promising ways forward and/or avenues for fur-
ther research. Four substantive academic papers were pre-
sented by Professors Guy Goodwin-Gill, Oxford University; 
Jane McAdam, University of New South Wales; Geoff  
Gilbert, University of Essex; and Kate Jastram, University 
of California at Berkeley. Th e Research Workshop keynote 
address was delivered by the Honourable Justice Albie 
Sachs, Constitutional Court of South Africa. Th e Research 
Workshop also launched a number of wider international 
collaborative research projects in international refugee law 
that will be pursued over the next few years.

Résumé
Cet article propose un bref apercu et un sommaire des prin-
cipales présentations savantes et des remarques faites par 
les commentateurs, présentées à l’Atelier de recherche sur 
les questions urgentes en droit international des refugiés 
(« Research Workshop on Critical Issues in International 

Refugee Law ») qui s’est tenu à l’Université York, Toronto, 
Canada, les 1er et 2 mai 2008. Un des principaux objectifs 
de l’Atelier de recherche était de rassembler quelques uns des 
principaux juges doyens de Haute Cour et de Cour Suprême 
ainsi que des juristes chefs de fi le, pour qu’ils se penchent 
sur un nombre restreint de questions clé dans le domaine 
du droit des réfugiés à partir d’un certain nombre de pers-
pectives, y compris les points de vue du juriste/praticien et 
du théoricien/chercheur universitaire respectivement, et 
cela dans le but de trouver les voies les plus prometteuses 
pour aller de l’avant/ou pour des recherches additionnelles. 
Quatre présentations de fond furent présentées par les pro-
fesseurs Guy Goodwin-Gill, de l’université d’Oxford, Jane 
McAdam de l’université de New South Wales, Geoff  Gilbert, 
de l’université d’Essex et Kate Jastram de l’université de 
California à Berkeley. Le discours principal de l’Atelier de 
recherche a été prononcé par l’honorable Juge Albie Sachs 
de la Cour constitutionnelle de l’Afrique du Sud. L’Atelier 
de recherche a aussi lancé un certain nombre de projets de 
recherche collaboratifs élargis sur le plan international sur 
le droit international des réfugiés, dont on va faire le suivi 
dans les quelques années à venir.

Introduction
Th e Research Workshop on Critical Issues in International 
Refugee Law brought together leading academics and su-
perior and high court judges from around the world to 
analyze, discuss, and debate some of the most problematic 
issues in international refugee law in an eff ort to try to fi nd 
the most promising solutions or to at least map out the most 
promising paths for future research that could lead to a pos-
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sible resolution of these legal issues and concerns. In essence, 
the Research Workshop strove to combine the perspectives 
of both the theorist and researcher with those of the jurist 
and practitioner to an examination of a number of key issues 
facing international refugee law today.

Th e Research Workshop was premised on the notion that 
as the number of persons aff ected by forced displacement and 
migration continues to increase globally, an essential com-
ponent of the international refugee protection regime, the 
determination of Convention refugee status, will continue 
to be confronted with ever more complex and sensitive legal 
issues and concerns.1 Refugee law adjudicators, whether in 
government departments, administrative tribunals, or with-
in the UNHCR, and judges, in the courts and, in particular, 
the appeal courts, irrespective of their jurisdiction, are now 
faced with dealing with an ever-growing number of critical 
issues in international refugee law.

Four specifi c legal issues and concerns were selected for 
examination at the Research Workshop: (1) national courts, 
refugee law, and the interpretation of treaties; (2) the stan-
dard of proof in complementary protection; (3) refugees, the 
UNHCR, and the purposive approach to treaty interpreta-
tion since 9/11; and (4) economic harm as a basis for refugee 
status. Th e Research Workshop also featured a keynote ad-
dress by the Honourable Justice Albie Sachs, Constitutional 
Court of the Republic of South Africa, entitled “Once a 
Refugee, Now a Judge, Hears a Case about the Rights of 
Refugees.”

Th e Research Workshop was organized around four ses-
sions over two days. Each session began with an academic 
paper that was followed by a judicial commentary or com-
mentaries, a roundtable discussion, and then an academic 
review commentator’s observations and remarks on the 
session. Th e academic review commentators were asked to 
focus their remarks on identifying the areas of convergence 
and/or divergence on the legal issues under consideration, 
and to try to point out any obvious gaps in knowledge on the 
topic under examination and the most promising areas for 
future research that might lead to an eventual resolution of 
these problematic legal issues and concerns in international 
refugee law.

Th e Research Workshop was organized under Chatham 
House Rules with a limited number of invited academic and 
judicial participants. Th ere were nine judicial participants 
and thirteen academic participants, two senior Canadian 
governmental offi  cials, one NGO senior representative, and 
four graduate and four undergraduate student participants.2 
A number of senior academic administrative offi  cials from 
York University also participated, in an offi  cial capacity, at 
the Research Workshop.

Th e Research Workshop was chaired by Justice Tony 
North, Federal Court of Australia, and the current President 
of the International Association of Refugee Law Judges 
(IARLJ).3 Justice North called on Chief Justice Allan Lutfy, 
Federal Court (Canada), and Justice Professor Harald Dörig, 
Vice-President, Federal Administrative Court of Germany, to 
chair a session during the Research Workshop. Participants 
were actively engaged throughout the duration of the 
Research Workshop. Th e roundtable discussions, in particu-
lar, generated lively and interesting debate and discussion on 
the legal issues under examination.

Th e Research Workshop proceedings were not recorded 
electronically. Rather, four student rapporteurs were retained 
and assigned to work with the academic review commentators 
to take notes of each of the sessions. Following the Research 
Workshop the student rapporteurs’ notes were distributed 
to each of the review commentators and the other session 
participants for their review and any amendments or correc-
tions. Th e notes for each of the Research Workshop sessions, 
along with the academic papers and judicial commentaries, 
as presented at the Research Workshop, were then posted on 
the “password-protected” portion of the Research Workshop 
website. Th is material will eventually be made available on 
the “public” portion of the website as well.

An edited collection of articles based on the Research 
Workshop will be published soon. Th e articles in this edited 
volume will include the substantially revised academic pa-
pers as well as new articles and material that will not be avail-
able on the Research Workshop website.

Th e Research Workshop Sessions
Day 1: Treaty Interpretation and the Standard of Proof in 
Complementary Protection
Th e opening address was delivered by Professor Guy S. 
Goodwin-Gill, Senior Research Fellow, All Souls College, 
Oxford University. Th e title of his paper was “Th e One, True 
Way: National Courts, Refugee Law and the Interpretation 
of Treaties.” Professor Goodwin-Gill stated that there is but 
one “critical issue” in international refugee law and that is 
“progressive development.”4 He further pointed out that the 
challenge for the national courts in the application and in-
terpretation of international refugee law and, specifi cally, the 
Refugee Convention is to fi nd “the one, true way.”

Professor Goodwin-Gill noted that, with 147 States now 
party to the Refugee Convention and 1967 Protocol, there 
are enormous challenges and opportunities for interpreta-
tion, but little scope for building consensus or authority.5 He 
mapped out the international legal context for the applica-
tion and interpretation of the Refugee Convention by citing 
the Articles that are relevant for the good-faith implementa-
tion of treaty obligations in the 1969 Vienna Convention on 

203

 Research Workshop on Critical Issues in International Refugee Law  

203

Refuge25-2.indd   203 5/25/10   5:52:55 PM



the Law of Treaties. For example, Article 26 of the Vienna 
Convention states, “Every treaty in force is binding upon the 
parties to it and must be performed by them in good faith.”6 
Article 27 confi rms the general rule of international law that 
a State party “may not invoke the provisions of the internal 
law as justifi cation for its failure to perform a treaty.”7 Article 
31 sets out the basic rules of treaty interpretation, and em-
phasizes the “ordinary meaning, context, and object and pur-
pose.”8

Professor Goodwin-Gill pointed out that refugee status 
determination is as much about questions of fact as it is about 
law. Consequently, he argued that the principal divergences 
between States in the application of the Refugee Convention 
are as much about fact as they are about law. Hence, he noted, 
“Promoting consistency of refugee decision-making, there-
fore, is as much about accurate and up-to-date information, 
as about consensus on the meaning of terms.”9

Professor Goodwin-Gill further remarked that “State 
[refugee law] practice” is embodied in both its legislation 
and its judicial decisions. Th e comparative study of jurispru-
dence to discern consensual interpretations of the Refugee 
Convention is, of course, a common research practice and 
prevalent in the academic literature. In Professor Goodwin-
Gill’s opinion, international refugee law is most responsive 
and adaptable at the national level. He argued that the “na-
tional judge will oft en play a crucially important role in ad-
vancing the protection of human rights.”10

Professor Goodwin-Gill further pointed out that “inter-
pretation requires account to be taken of any relevant rules 
of international law, whether treaty or customary.”11 Auto-
interpretation, or the role and responsibilities of national 
courts in interpreting and applying the Refugee Convention, 
can be viewed from two perspectives: (1) auto-interpretation 
as non-opposability; and (2) auto-interpretation as creative 
discourse.12 In the fi rst instance, auto-interpretation as non-
opposability stands for the proposition that all States par-
ties to a multilateral treaty are free to adopt, in good faith, 
the interpretation that they consider to be the “autonomous 
meaning.” In the second instance, auto-interpretation as cre-
ative discourse implies that the national judge must interpret 
the Convention “in good faith and in accordance with the 
ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its objects and purpose.”13 
Professor Goodwin-Gill notes that when individual rights, 
rather than State sovereignty, are at issue, then a good-faith 
interpretation of the Convention may require a more nu-
anced approach or even a “reasonable interpretation.”14

Professor Goodwin-Gill closed his presentation by stating 
that “the lack of uniformity is simply the price we pay for 
progressive development, and that is the one, true way.”15

Th e review commentator for this session, Professor Obiora 
Okafor, Osgoode Hall Law School, York University, observed 
that the opening session displayed several points of tension. 
One was assuring the independence of the refugee law ad-
judicator, especially those of the non-judicial kind, while 
avoiding “maverick” as opposed to “independent” adjudica-
tors. Another was the tension between seeking uniformity of 
the global refugee regime, on the one hand, and on the other, 
fragmentation. Th e international refugee regime, Professor 
Okafor stated, as Professor Goodwin-Gill so ably points 
out, does not produce international refugee law interpreta-
tion that is binding on national refugee law judges. Professor 
Okafor further noted that there is no desire to have a system 
that is isolated State by State and that produces judgments 
that are overly contextualized. Th e key is to fi nd the balance 
between creativity and uniformity in the application and in-
terpretation of the Refugee Convention.

Professor Okafor went on to say that this session would 
have profi ted more from taking into consideration the non-
legal factors that infl uence and come into play in the inter-
pretation of the Refugee Convention. He noted that there is an 
intimate linkage between international refugee law and other 
areas of international law, such as international criminal law. 
He suggested that these linkages would become increasingly 
more important in the future.

Professor Jane McAdam, Faculty of Law, University of New 
South Wales, Australia, presented her comparative paper on 
the standard of proof in complementary protection cases.16 
Professor McAdam began by observing that the “standard 
of proof has become a central distinguishing feature in the 
Canadian context between attaining protection as a ‘refugee’ 
or as a ‘person in need of protection.’”17 Th is distinction, she 
points out, has been absent in the European Union (EU).

Professor McAdam’s paper focuses more, rather, on the 
legal impediments to obtaining subsidiary protection in the 
EU under the Qualifi cation Directive,18 one of a number of 
instruments that sought to harmonize and to streamline legal 
standards relating to asylum within EU Member States.

Professor McAdam noted that the Qualifi cation Directive 
was supposed to be transposed by EU Member States into 
their national laws by October 10, 2006, but sixteen out of 
the twenty-six EU Member States who are bound by the 
Qualifi cation Directive had not transposed it, either in full 
or in part, as of August 2007.19 Furthermore, there are strik-
ing inconsistencies in the way key provisions of the Directive 
are being interpreted across EU Member States.

One of the most problematic of these is the application 
and interpretation of Article 15(c) of the EU Qualifi cation 
Directive, which states that “serious harm” consists of a:
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“serious and individual threat to a civilian’s life or person by rea-
son of indiscriminate violence in situations of international or 
internal armed confl ict.”20

Professor McAdam stated that this provision is “poorly 
understood, inconsistently applied across Member States, 
and in some jurisdictions is the only subsidiary protection 
category given full consideration when a Convention claim 
fails.”21 She argues that EU Member States’ independent an-
alysis of the meaning of Article 15(c),

apparently without regard to the interpretations being adopted in 
other Member States, the jurisprudential trends in the European 
Court of Human Rights, or the guidance of UNHCR, has led to 
vastly diff erent recognition rates across the EU of people fl eeing 
violence in Iraq, Chechnya and Somalia, and has created legal 
uncertainty about the meaning of a provision that is supposed 
to give rise to a uniform approach.22

Part of the problem is that Article 15(c) has not been trans-
posed in a consistent manner into national law by EU 
Member States. Belgian and Lithuanian law contains word-
ing that is diff erent from Article 15(c). French law includes a 
requirement that the threat to the civilian’s life be “direct.” In 
Sweden and the Slovak Republic, Article 15(c) is not limited 
to “civilians.” German law does not transpose the reference to 
“indiscriminate violence.”23 In addition to this clearly incon-
sistent transposition of Article 15(c) into national laws by EU 
Member States, higher evidentiary burdens are being placed 
on claimants under this provision, making it more diffi  cult 
for claimants “to establish the requisite elements of article 
15(c).”24 Professor McAdam argued that although, in theory, 
the standard of proof in the EU is the same as for Convention 
refugee claims,25 the practical eff ect of the EU’s evidentary 
requirements means that a higher burden is placed on ap-
plicants. Th is resonates with the legal approach in Canada, 
where the standard of proof for subsidiary or complement-
ary protection is the lower civil standard, “the balance of 
probabilities” or “more likely than not,” as opposed to the 
“reasonable chance” or “serious possibility” standard of proof 
for Convention refugee status.

Professor Elspeth Guild, Radboud University, Nijmegen, 
the Netherlands, was the academic review commentator at 
the conclusion of Professor McAdam’s session. Professor 
Guild observed that the academic-judicial exchange and 
roundtable discussion during this session highlighted three 
“big picture” points: (1) international obligations versus na-
tional sovereignty; (2) the individual versus the collective; 
and (3) the rolling power of the administration versus the 
judiciary. With respect to “international obligations versus 
national sovereignty” a number of questions come to the 

fore, such as, “Is there some kind of higher authority, within 
the Refugee Convention, that gives rise to rights that indi-
viduals can access, notwithstanding the antagonisms of the 
state?” When one goes from the simple picture of the Refugee 
Convention, Professor Guild noted, into a world that is ever 
more complicated, such as the situation in the EU, with its 
various asylum directives, the situation becomes ever more 
complex. As one moves through diff erent levels of analysis, 
one observes human rights being divided diff erently.

With respect to the “individual versus the collective,” 
Professor Guild remarked that “the law likes the individual, 
not the collective. It wants a plaintiff .” It prefers to deal with 
individual rights. Professor Guild noted that in her experi-
ence with EU law, the legal system becomes quite nervous 
when dealing with collective rights and how to package these 
so that representative action and class actions can be as-
serted. She further noted that Professor Goodwin-Gill stated 
that Article 1 of the Refugee Convention appears to be a col-
lective right; nonetheless, it is treated as if an individual de-
termination is attached to every case.

Professor Guild also raised the following questions: “What 
is the role of the judiciary in the interpretation of the law?” 
and “What is the right of the administration to exercise dis-
cretion?” Important questions are raised when the power of 
the administration and the judiciary are considered. Professor 
Guild remarked that administrative sovereignty is a particu-
lar concern, especially, when it is employed as a mechanism 
of avoiding judicial oversight in a particular fi eld. She argued 
that if the judiciary escapes national law through the inter-
pretation of international or supranational law, administra-
tive sovereignty is weakened.

Professor Guild concluded her remarks by making the 
point that these three sets of tensions are inherent in the 
world we live in and that the role of the law, whether na-
tional, supranational, or international, is played out on those 
who are seeking asylum and/or international protection.

Day 2: A Purposive Approach to the Interpretation of the 
Refugee Convention, the Honourable Justice Albie Sachs’ 
Keynote Address, and Economic Harm as a Basis to 
Convention Refugee Status
Th e second day of the Research Workshop began with a pres-
entation from Professor Geoff  Gilbert, Department of Law, 
University of Essex, entitled “Running Scared since 9/11: 
Refugees, UNHCR and the Purposive Approach to Treaty 
Interpretation.” Professor Gilbert asserted that the events of 
September 11, 2001, had a profound eff ect on those seek-
ing Convention refugee status in the Global North.26 Th e 
reaction of States following the events of 9/11 made it in-
creasingly more diffi  cult for those seeking asylum in the 
United States, Canada, the United Kingdom, Australia, New 
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Zealand, and other refugee receiving countries in the Global 
North. Professor Gilbert focused, in particular, on Articles 
1F and 33(2). Th ese two Articles of the Refugee Convention 
are the “two diff erent grounds on which someone who fl ed 
persecution might lose the protection of the state that would 
otherwise off er it.”27 Article 1F is the “exclusion clause” in 
the Refugee Convention that excludes a person from refugee 
status if there are “serious reasons for considering” that the 
person has committed a crime against peace, a war crime, or 
a crime against humanity, a serious non-political crime out-
side the country of refuge, and/or is guilty of acts contrary to 
the purposes and principles of the United Nations.28 Article 
33(2) applies to persons who have refugee status in the State 
of refuge, but whose guarantee of non-refoulement is with-
drawn.29 Professor Gilbert notes that “It places a heavier 
burden on the state now wishing to be rid of the refugee.”30 
Th e important distinction between Article 1F and Article 
33(2) is,

Article 1F prevents a person qualifying as a refugee, they do not 
obtain that status. Article 33.2 does not challenge refugee status, 
just its principal benefi t. Th e travaux preparatoires to the 1951 
Convention make clear that Article 1F was draft ed to ensure that 
only the deserving were deemed to be refugees, paragraph 7d 
of the 1950 Statute had a similar purpose with respect to inter-
national protection by UNHCR.31

Following 9/11, Professor Gilbert pointed out, a number 
of States amended their refugee status laws. Th e United 
Kingdom, for example, amended its Nationality, Immigration 
and Asylum Act to remove the “double balancing from the 
Article 1F determination process and the 2002 Act held that 
a crime punished by two years imprisonment was particu-
larly serious for the purposes of Article 33.2.”32 Th e United 
States passed the USA Patriot Act (Uniting and Strengthening 
America by Providing Appropriate Tools Required to Intercept 
and Obstruct Terrorism Act). Professor Gilbert stated that 
this act had a far-reaching impact on refugees, “particularly 
with respect to removal and detention.”33 Th e United States 
also “expanded the meaning of terrorist activities, so increas-
ing the scope of Article 1F.”34

Professor Gilbert also asserted that since 9/11 there has 
been an increased tendency to exclude refugee applicants 
under Article 1F.35 In a review of the case law across a num-
ber of jurisdictions since 2001, Professor Gilbert fi nds a ten-
dency for the courts to take an expansive view of Article 1F. 
In Canada, the Federal Court of Appeal in Zrig ruled that the 
applicant was excluded under Article 1F(b) by virtue of his 
complicity by association in a movement that was responsible 
for serious non-political crimes.36 In the United Kingdom, 
the cases of KK (Article 1F(c)) Turkey) v. Secretary of State 

for the Home Department and Secretary of State for the Home 
Department v. AA (Exclusion Clause) Palestine, Professor 
Gilbert noted, dealt in part with the interpretation of Article 
1F(c) and expiation. He pointed out that the Immigration 
Appeal Tribunal (IAT)

adopted a broad approach to Article 1F (c), not limiting it, as one 
might have hoped, to acts by senior fi gures in a state, given that 
the applicant for refugee status has to be ‘guilty of acts contrary 
to the purposes and principles of the United Nations’ and those 
are set out in the Charter that is binding on states parties.37

Professor Gilbert also stated that “AA citing KK also rejects 
expiation as a defence to exclusion under Article 1F.”38

A review of the case law since 9/11 leads Professor Gilbert 
to conclude that the courts and tribunals have “placed a great 
emphasis on the literal language of the 1951 Convention, as 
if the judges and adjudicators were simply applying an auto-
matic rule with no room for discretion.”39

Professor Audrey Macklin, Faculty of Law, University 
of Toronto, provided the review commentator’s remarks 
for Professor Gilbert’s session at the Research Workshop. 
Professor Macklin observed that the discussion for this 
session of the Research Workshop could be broken down 
between the judicial and legislative and the judicial and 
executive branches of government and the direct experi-
ence of decision makers, whether they are refugee ad-
judicators or judges sitting on judicial review. She further 
noted that terrorism in the post-9/11 era is the subject of 
at least three domains of law: migration law, the law of war, 
and criminal law. While there is a migration dimension 
to terrorism, she pointed out, it is not necessarily true, of 
course, that terrorism is a problem that migration law can 
resolve. Professor Macklin stated that refugee law is nested 
within migration law, the subject of which is predicated on 
the citizen–non-citizen distinction. Th e subject of human 
rights law, on the other hand, addresses the situation of the 
person, irrespective of their citizenship status.

One of the features of terrorism, Professor Macklin re-
marked, as it gets defi ned in the criminal law in various 
jurisdictions, is the problem of how one distinguishes ter-
rorism from ordinary crime. It is typically understood that 
one ought to try to get at terrorism at a much earlier stage, 
perhaps, than other crimes. Th is refl ects an element of risk 
prevention.

Professor Macklin also observed that Article 1F(b) is 
designed to address the problems that the draft ers of the 
Refugee Convention faced at the time, but may no longer be 
applicable in the current context.

Midway through the second day of the Research Workshop, 
the Honourable Justice Albie Sachs, Constitutional Court of 
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the Republic of South Africa, presented his moving keynote 
address at the Research Workshop, on how he, as a former 
refugee, and now a justice on his country’s highest court, de-
cided a recent case on refugee rights. Justice Sachs described 
how he was arrested and incarcerated as a young lawyer de-
fending people against the repressive racist statutes and se-
curity measures during the apartheid era of South Africa. He 
said that he was tortured while he was held under detention 
by his State’s authorities. Aft er his release from detention, 
Justice Sachs went into exile in England, where he studied 
and taught law for more than a decade before he returned 
to Africa. He said that he enjoyed his new-found freedom in 
London, but he resented his status as a refugee. Although he 
experienced feelings of gratitude towards his host country, 
he said that he also experienced feelings of anger.

Justice Sachs made the point that States are overwhelm-
ingly responsible for the use of torture against their own cit-
izens. He said that States have created more torture victims 
in the world than any other entities, whether the States are 
located in South America, Europe, Africa, or Asia. He also 
observed that one’s own life experience cannot help but aff ect 
one’s values and judgements. A judge’s own personal experi-
ence necessarily infl uences his decisions in the cases he is 
asked to hear.

Justice Sachs said that he has just completed a manuscript 
of a book, entitled Th e Strange Alchemy of Life and Law, in 
which he explores at some length the subject of how judges 
decide cases, through their own experience as judges. He said 
that his own judicial position was thrust upon him by history. 
“Judging,” he remarked, “is not a natural given function for 
me.” Th e prominence of values in the fi nal assessment cannot 
be underestimated. A deep refl ection of life, philosophy, and 
the law dictates what interests us about other people and the 
intensity of our response.

Justice Sachs stated that he never liked being called a 
“refugee” because it connoted a sense of helplessness and 
of others having to be “nice” to you. He said that refugees’ 
sense of dependence is heightened when they have to go to 
a State bureaucrat for their right to be, for the right to work, 
to live, and so on. With respect to categorizing someone as a 
refugee, Justice Sachs said that the decontextualized and de-
personalized criteria can be good and useful for fair analysis. 
However, it does not feel good for a person to be categor-
ized in such a way. He said that he preferred to be called, and 
considered himself to be, a “freedom fi ghter” or a “displaced 
person,” but not a “refugee.”

He described a number of cases that he heard as a mem-
ber of the Constitutional Court of South Africa. He out-
lined, in some detail, his dissenting judgment in Union of 
Refugee Women, a case that was heard and decided by the 
Constitutional Court of South Africa several years ago.40

Th e last academic paper presented at the Research 
Workshop was from Professor Kate Jastram, School of Law, 
University of California at Berkeley, entitled “Economic 
Harm as a Basis for Refugee Status.” Professor Jastram 
started by noting that “economic forms of persecution and 
persecution for reasons of economic status have been long 
recognized as falling within the Convention defi nition.”41 
As Michelle Foster42 has argued, Professor Jastram notes, 
refugee law has “largely failed to refl ect the growth of a more 
sophisticated and complex understanding within the human 
rights realm of the content of economic, social and cultural 
rights.”43 However, not everyone accepts that the Refugee 
Convention can or, in fact, should include a wider range of 
economic claims. For instance, In re T-Z-, 24 I&N Dec. 163 
(BIA 2007), the United States Board of Immigration Appeals 
has endorsed a higher standard of proof for claims based on 
economic persecution.44

Professor Jastram indicates that economic forms of per-
secution are recognized by statute in Australia and by juris-
prudence in New Zealand, the United Kingdom, the United 
States, and Canada.45 While economic harm must meet a 
higher standard in Australia and in some US federal courts 
of appeal and the US Board of Immigration Appeals, it is 
assessed against the same standard or similar standard to 
the general test for persecution in New Zealand, the United 
Kingdom, other US federal courts of appeal, and Canada.46

It is interesting to note that Australia’s Migration Act 
1958 lists six non-exhaustive examples of serious harm that 
amount to persecution and that three of these are economic 
in nature and require, specifi cally, that the economic harm 
must “threaten the person’s capacity to subsist.”47 As already 
noted, the US Board of Immigration Appeals (BIA) adopt-
ed a two-pronged test of “severe economic disadvantage or 
deprivation of liberty, food, housing, employment or other 
essentials to life.”48 Professor Jastram points out that this is 
a more restrictive approach than what the BIA applied pre-
viously. It is unclear, at this time, whether the various US 
Circuit Federal Courts of Appeal will adopt this new stan-
dard, but, if past experience is any indication, the thirteen US 
Circuit Federal Courts of Appeal will continue to be divided 
on the issue. However, Professor Jastram states that the most 
widely accepted test for economic harm in the United States 
is “substantial economic disadvantage.”49

Following an analysis of the case law on economic harm, 
from January 2006 to February 2008, expressly, with respect 
to employment, education, and punitive fi nes, in fi ve coun-
tries—Australia, Canada, New Zealand, the United Kingdom, 
and the United States—Professor Jastram concludes that the 
standard for economic persecution requires “severity rising 
to the level of a threat to life or the capacity to subsist.”50 Th is 
is, of course, contrary to the well-accepted notion that per-
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secution encompasses more than its most severe manifesta-
tions of threats to a person’s life or liberty.

Indeed, Professor Jastram reminds us that it is well estab-
lished that “human rights law is integrally related to refugee 
law and that it provides an appropriate frame of reference for 
determining refugee claims.”51 Th is is certainly the explicitly 
accepted approach in most refugee receiving countries in the 
Global North, with the notable exceptions of Australia and 
the United States.52 However, there are severe practical lim-
itations to the application of human rights laws to refugee 
status adjudication. For instance, human rights law can be 
either over-inclusive or under-inclusive for the purpose of 
refugee status determination. Human rights that are enunci-
ated in the international instruments may not be suffi  ciently 
detailed for the requirements of refugee status adjudication. 
For example, Professor Jastram notes that the International 
Covenant on Economic, Social and Cultural Rights (ICESCR 
or the Covenant) not only has many formal abstract and un-
defi ned terms, but it also incorporates the notion of “progres-
sive realization.”53 She notes that the proper consideration of 
refugee claims based on economic harm can require the as-
sessment of concepts such as “taking steps, maximum avail-
able resources, and minimum core obligations.”54 Obviously, 
this complicates immensely the analysis required for refugee 
status determination in these types of claims. Further, given 
that human rights law is an evolving and expansive fi eld, it is 
a challenge for international human rights experts, let alone 
refugee law judges, to discern the relevant human rights 
norms for claims based on economic harm.

Professor Jastram points out that the Economic, Social 
and Cultural Rights Committee of the ICESCR has adopted 
a “minimum core obligation” standard for assessing a State 
party’s obligations under the Covenant. Professor Jastram 
states that the “minimum core obligation is an immedi-
ate obligation [for State parties], along with the duty not 
to discriminate and the duty to take steps toward progres-
sive realization of the Covenant.”55 While Michelle Foster 
argues that “a violation of the core obligation of a right in 
human rights terms should be understood as persecution in 
refugee terms,”56 Professor Jastram cautions that the use of 
“core obligations approach” to refugee status determination 
imposes signifi cant interpretative challenges, which would 
benefi t from greater engagement by judges, scholars and the 
UNHCR.57 Professor Jastram concludes by indicating that 
there is ample scope for further study and refl ection on how 
best to deal with refugee claims based on economic harm.

Professor Sharryn Aiken, Faculty of Law, Queen’s 
University, Kingston, Ontario, was the review commentator 
for Professor Jastram’s session. Professor Aiken began her re-
view comments by quoting Professor Roger Zetter, Director, 
Refugee Studies Centre, at Oxford University, that there are 

“more labels, but less refugees.” She noted that Roger Zetter 
addresses the restrictionist policies now adopted by States 
with a focus on the context. On the question of whether socio-
economic harm could amount to persecution, Professor 
Aiken stated that it is important to include the contextual 
situation. She observed that socio-economic harm is by no 
means a new phenomenon. She made the point that the per-
secution in Nazi Germany began with socio-economic harm. 
She also stated that economic harm should not be treated as 
something diff erent from political persecution.

Professor Aiken noted that we should not lose sight of the 
fact that in order for the refugee system to function that we 
need to address the issues at the periphery. People have mixed 
motives for leaving their country of nationality or former ha-
bitual residence. Oft en the motivations for their departure 
are complicated and complex. We should not be suggesting, 
she remarked, that a refugee’s story is not true just because it 
has mixed motives.

She pointed out that when Sri Lankan refugees who were 
planning to travel to Canada by ship were intercepted off  
the west coast of Africa a number of years ago, it was the 
Canadian government that chartered the plane that re-
turned the refugees to Sri Lanka. Professor Aiken said that 
a Canadian government immigration offi  cial who was inter-
viewed at the time stated that these mixed migratory fl ows 
always presented diffi  culties for them.

At the time of the interdiction of Sri Lankan refugee 
claimants off  the west coast of Africa, Sri Lanka was the lead-
ing source country for refugees for Canada. Professor Aiken 
observed that before these refugees were allowed to reach 
Canada, they were turned aside as economic migrants. As it 
happened, at least one of the Sri Lankans who was returned 
to Sri Lanka was tortured by the Sri Lankan authorities.

Professor Aiken also referred to the Rome Statute of the 
International Criminal Court, Article 7(2) (g), which defi nes 
persecution in a broad manner as “the intentional and severe 
deprivation of fundamental rights contrary to international 
law by reason of the identity of the group or collectivity.”58 
She noted that it is crucial to consider this defi nition in terms 
of violations of socio-economic rights. Indeed, she noted that 
the adoption of this defi nition of persecution would assist in 
the resolution of many of the diffi  culties in recognizing eco-
nomic harm as a basis for refugee status.

Conclusion
Th e Research Workshop achieved its principal objective of 
bringing together a number of leading academics and su-
perior and high court justices to examine in depth a limited 
number of critical issues confronting international refugee 
law today. Th e informal feedback that the organizers received 
from the Research Workshop participants was highly posi-
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tive. Th e participants at the Research Workshop appreciated, 
especially, the format of having leading academics present 
detailed papers on specifi c legal issue in international refugee 
law and having a superior and/or high court justice respond 
to the academic paper. Th e roundtable discussion following 
the academic-judicial exchange was found to be very en-
gaging. Th ere was suffi  cient time for all participants to voice 
their views and opinions on the issues and concerns raised 
in the academic-judicial exchange. Th e review commenta-
tors’ remarks at the end of each session also provided an op-
portunity for the participants to consider the issue area from 
the point of view of a leading academic authority who was 
seeking to distill the essence from the presentations and dis-
cussions during the session and with the expressed intent of 
identifying the areas of agreement or convergence, disagree-
ment or divergence, any obvious gaps or areas of uncertainty, 
and the most promising areas for further legal research on 
the issue under scrutiny.

Th e formal evaluations submitted by the participants at 
the end of each day of the Research Workshop revealed that 
the participants thought that the Research Workshop had 
met their expectations. Th e overwhelming majority of the 
participants also found that each of the panel sessions were 
not only interesting but that there was also suffi  cient time for 
discussion and comments. For instance, one of the Research 
Workshop participants stated that the “Format was great—
very eff ective.”59

Th ese fi ndings were further reinforced by Justice Tony 
North’s remarks that he found the format of the Research 
Workshop to be quite eff ective and that he planned to rec-
ommend it to the International Association of Refugee Law 
Judges for their forthcoming World Conference, which 
would be held in Cape Town, South Africa, early in the New 
Year.

As noted previously, the academic papers, judicial com-
mentaries, and review commentators’ remarks will be made 
available on the Research Workshop website and a selection 
of the revised academic papers will be published in an edit-
ed volume sometime in 2009. Th e edited volume will also 
contain new material that was not presented at the Research 
Workshop or posted on our Research Workshop CIIRL 
(Critical Issues in International Refugee Law) website.60 Th e 
Research Workshop will continue to make a contribution to 
resolving critical issues in international refugee law on an 
ongoing basis and through a number of other initiatives that 
have emerged from the Research Workshop.

At Pre- and Post-Research Workshop meetings that were 
held in conjunction with the Research Workshop, a number 
of possible research proposals were presented and discussed. 
At the Pre-Research Workshop meeting, which was held on 
April 30, the day before the Research Workshop, research 

proposals were presented and outlined by Justice Tony 
North, Professor Kate Jastram, Professor Geoff  Gilbert, and 
Professor Nergis Canefe. Th ere were also presentations from 
Sarah Whitaker, Senior Research Offi  cer, from the Offi  ce 
of the Associate Vice-President, Research and Innovation, 
York University, and Kay Li, Research Offi  cer, Offi  ce of the 
Dean, Atkinson Faculty of Liberal and Professional Studies, 
York University, on various funding opportunities for major 
international collaborative research project(s) that might 
emerge from the participants in attendance at the Research 
Workshop. At the Post-Research Workshop meeting, which 
was held immediately aft er the Research Workshop offi  -
cially concluded on May 2, a number of other suggestions 
were also made for possible research proposals. Th ese were 
presented by Professor Elspeth Guild and Justice Geoff rey 
Care. Th ere was certainly no shortage of ideas for possible 
wider international collaborative research projects from the 
Research Workshop participants who were in attendance at 
these meetings.

Several weeks later, the draft  notes from the Pre- and Post-
Research Workshop meetings were circulated to all those 
who participated in the Research Workshop. Two major 
wider international collaborative research projects came to 
the fore shortly thereaft er and are still being pursued actively 
by a number of the Research Workshop participants. Th ese 
include Professor Kate Jastram’s research proposal to con-
sider the subject of the fragmentation of international law, 
specifi cally by undertaking a comparative study of the ap-
plication of international human rights law to refugee status 
determination, and Justice Tony North’s research proposal 
for examining the feasibility of establishing an International 
Judicial Commission for Refugees.61 Both of these research 
proposals are still in the development stage. However, what 
they illustrate is that the Research Workshop was success-
ful in spawning a number of possible wider international 
collaborative research projects to continue studying critical 
issues in international refugee law.

Th e Research Workshop on Critical Issues in International 
Refugee Law, most importantly, not only considered and 
examined a number of critical issues confronting internation-
al refugee law from a number of perspectives, including the 
theoretical/ researchers’ and the judicial/practitioners’ view-
points, but also has made a unique contribution to the legal 
scholarship in the fi eld. We hope that this eff ort will lead to 
a constructive resolution and advancement of the legal issues 
and concerns that were scrutinized at our Research Workshop, 
as well as make a contribution to the fi eld of international 
refugee law as a whole. By doing so, we very much hope that 
this Research Workshop will have assisted, in some small 
way, the advance of the security and well-being of millions of 
refugees around the world who are struggling to achieve their 
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most fundamental human rights, and the respect and dignity, 
that are their due as human beings.
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Refugees, Inequality, 
and Human Development

Anthony H. Richmond

Abstract
Th is paper examines the relation between refugee move-
ments and indicators of income, education, and life expect-
ancy in sending and receiving countries. Countries which 
score low on the Human Development Index are more likely 
to experience confl ict giving rise to internal displacement 
and refugee movements. Wealthier countries accept the bet-
ter educated for permanent settlement, while admitting less-
skilled manual workers and asylum seekers on a temporary 
basis.

Résumé
Cet article examine les relations entre les mouvements de ré-
fugiés et les indicateurs de revenus, l’éducation et l’espérance 
de vie dans les pays de départ et les pays d’accueil. Les pays 
avec un score bas sur l’Indice du développement humain ont 
le plus de probabilité de connaître des confl its provoquant 
des déplacements internes et des mouvements de réfugiés. 
Les pays plus riches acceptent les mieux éduqués pour l’éta-
blissement permanent, tout en admettant les travailleurs 
manuels moins éduqués ainsi que les demandeurs d’asile sur 
une base temporaire.

The huge disparities in living standards between the 
developed and less developed regions of the world 
account for much international migration, includ-

ing refugee movements. Th ere were an estimated 200 million 
international migrants in 2005.1 Th ey accounted for approxi-
mately 12.9 per cent of the population of North America and 
7.7 per cent in Europe, but less than 2 per cent of the popula-
tion of Asia, Africa, and Latin America.2 While states reserve 
the right to control movement across borders and endeavour 
to prevent “illegal” immigration, migration occurs with or 
without legal sanction. People move from less developed to 
developed countries and regions, to perform menial or dirty 

work, supply fi eld labour for agro-business, provide domes-
tic services, or work in the sex trade. Many are victims of un-
scrupulous traffi  ckers and smugglers. An estimated 800,000 
people are traffi  cked annually.3 At the same time there is a 
“brain drain” of highly qualifi ed professionals, including 
much-needed doctors and nurses.4 Th e term “much-needed” 
applies both to the sending and receiving countries. Th e net 
gains to wealthy countries raise serious ethical questions and 
issues concerning appropriate compensation that have been 
debated since the 1960s.5

Th e inequalities, which undoubtedly exist within wealthy 
countries, pale in signifi cance when compared with the in-
equalities between them and the rest of the world. Poverty 
in Canada, Britain, and other OECD countries is a relative 
concept. It has no similarity to the absolute levels of dep-
rivation experienced in the Th ird World. Th e world aver-
age gross national income per capita in 2001 was US$5,120. 
Th e range was from $430 in low-income countries, with an 
average of $26,510 for the most advanced industrial coun-
tries.6 Th e Human Development Index (HDI) combines 
indicators of income, education, and life expectancy into a 
single measure of the quality of life in various countries and 
regions of the world.7 Table 1 summarizes the data. It indi-
cates that Canada, with a score of .949 on the index, enjoys 
a very high quality of life, as do all the OECD countries, 
with an average score of .892. Developing countries’ aver-
age score was .694. Th e highest score, .963, was achieved 
by Norway and the lowest score was that of Niger at .281. 
Table 1 also shows the huge diff erences between wealthy 
countries and others, measured by gross domestic product 
per capita, life expectancy, and the gross enrolment ratio for 
primary, secondary, and tertiary education. As the UN re-
port notes, variation in income, health, and education exist 
in every country, and inequalities associated with gender, 
race, and ethnicity interact and are reinforcing across gen-
erations.8
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Th ere is a close connection between the incidence of vio-
lent confl ict and low levels of income, and/or low scores on 
the Human Development Index. Nine out ten countries at 
the bottom of the Human Development Index have experi-
enced violent confl ict since 1990.9 Afghanistan, in particular, 
has experienced both external and internal confl ict, includ-
ing invasion by the Soviet Union and, more recently, the 
United States and its allies, in the “war against terrorism.” It 
is not surprising that Afghanistan has been the source of the 
largest concentration of refugees, mostly located in camps 
in Iran and Pakistan. Other major source countries for refu-
gees in 2004 were Sudan, Burundi, Democratic Republic of 
the Congo (DRC), and Somalia. To these must be added an 
additional 5.4 million internally displaced persons world-
wide. Th ese include people escaping confl icts in Africa, Latin 
America, Asia, and the former Soviet Union.

When all those of concern to the UN High Commissioner 
for Refugees (UNHCR) are considered (including refugees 
in camps, asylum seekers, the internally displaced, and re-
turnees), Asian countries carry the heaviest burden of re-
lief, followed closely by Africa and the Middle East. In 2004 
there were an estimated 9.24 million “Convention” refugees, 
and many externally and internally displaced persons. Th e 
UNHCR reported more than 19.2 million persons of con-
cern to that agency in 2004. (To these must be added an-
other 3.8 million Palestinians under the care of the United 
Nations Relief and Works Agency (UNRWA ). Even before 
the US-led war in Afghanistan that country was the largest 
single source of refugees in the world. In 2001 there were 3.6 
million Afghan refugees mainly located in camps on the bor-
ders with Pakistan and Iran. Th at number declined as some 
were able to return. Th e UNHCR reported over two million 
Afghan refugees at the end of 2004.

With over one million refugees, mainly from Afghanistan, 
Iran had the largest number of persons of concern to the 
UNHCR in 2004 but, due to its oil revenues, it was better able 
to carry the burden than Pakistan, which had close to one 
million refugees in 2004. When the number of persons of 
concern to the UNHCR is considered in relation to the host-
country capacity to support those in need (as measured by 
Gross Domestic Product per capita) the countries carrying 
the heaviest burden, between 1999 and 2003, were Pakistan, 
DRC, Tanzania, and Ethiopia. Th ese and other countries 
that had responsibility for large numbers of persons of con-
cern to the UNHCR are shown in Table 2. On the Human 
Development Index, they all scored below the average for 
developing countries as a whole.

In the decade 1994 to 2003, more advanced industrial 
countries accepted fewer than one million refugees previ-
ously recognized by the UNHCR. Th e number of asylum ap-
plications submitted in advanced industrial countries fl uctu-
ated yearly; it averaged over half a million annually in that 
decade. However, between 1994 and 2003, out of the over 
fi ve million asylum claims made at borders, or aft er entry to 
wealthy countries, only 18 per cent received full Convention 
refugee status. A further 20 per cent were allowed to stay on 
humanitarian grounds or were given temporary protection. 
Th e acceptance rate in the European Union averaged 25 per 
cent. Th is compares with 46 per cent of those applying in 
Canada.10

Th e main countries of asylum for refugees in relatively 
wealthy countries are shown in Table 3. Relative to GDP per 
capita, Germany carried the heaviest burden. Th e United 
States and the Russian Federation had a large number of 
refugees and asylum seekers. Because of proximity to other 
African countries experiencing civil war and other confl icts, 

Table 1. Human Development Index
2003

Region Human 
Development Index

G.D.P. per capita: 
US $

Life Expectancy at 
Birth

Education 
Enrolment ratio

Canada 0.949 $30.677 80.0 94

O.E.C.D. 0.892 $25,915 77.7 89

Developing Countries 0.694 $4,359 65.0 63

High HDI 0.895 $25,665 78.0 91

Medium HDI 0.718 $ 4,474 67.2 66

Low HDI 0.486 $ 1,046 46.0 46

World 0.741 $ 8,229 67.1 67

Source: UN Human Development Report, 2005.
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Table 2. Host Country Capacity to Support Those of Concern to the UNHCR: 
Ten Countries Carrying Heaviest Burden

(By GDP per capita and Human Development Index)

Country of Asylum Total Persons of 
Concern, 2004 *

Ratio of Refugees 
(1999–2003) to 
GDP per capita

Human Development 
Index

Iran 1,046,722  989  .736

Pakistan  968,774  3,936  .527

Sudan  845,867  789  .512

Tanzania  602,256  2,544  .418

Uganda  252,382  950  .508

Kenya  249,310  583  .474

D.R. Congo  213,510  2,775  .385

Zambia  173,981  703  .394

Guinea  145,571  767  .466

Ethiopia  116,027  1,984  .367

* Includes refugees, asylum seekers, internally displaced and returnees
Source: UNHCR Statistical Reports, 2004-2005, and UN Human Development Report, 2005.

Table 3. Host Country Capacity to Support Those of Concern to the UNHCR: 
Selected Advanced Industrial Countries

(By GDP per capita and Human Development Index)

Country of Asylum Total Persons of 
Concern, 2004*

Ratio of Refugees 
(1999–2003) to GDP 

per capita

Human Development 
Index: 2003

Germany  973,392  39  .930

United States  684,564  14  .944

Russian Federation  664,552  12  .795

United Kingdom  298,854  8  .939

Canada  168,688  6  .949

Netherlands  155,257  6  .943

France  152,160  5  .938

South Africa  142,907  8  .658

Sweden  101,451  5  .949

Australia  68,498  3  .955

* Includes refugees and asylum seekers
Source: UNHCR Statistical Reports, 2004–2005; Human Development report, 2005.
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Human Development Index. With the exception of Israel, 
which scored .915, the remaining states experiencing armed 
confl icts on their soil ranged from .508 to .795 on the HDI. 
As noted by the UN Human Development Report, armed 
confl ict itself contributes to a decline in the level of human 
development and welfare.

Refugees and asylum applicants in industrialized coun-
tries are likely to experience exclusion from fundamental 
human rights and the benefi ts of a welfare society. Th e exclu-
sion of refugees and asylum applicants recently reached dra-
matic and tragic proportions in the case of Australia’s treat-
ment of “boat people” escaping from Afghanistan and other 
Asian countries. Several ships were prevented from reaching 
Australian territory. Instead they were escorted to remote 
Pacifi c islands where the UNHCR processed their refugee 
claims, without any commitment from the Australian gov-
ernment that those deemed to be victims of persecution 
would be accepted. Asylum applicants who do succeed in 
reaching Australia are placed in remote camps under condi-
tions that have given rise to hunger strikes, suicide, and other 
protests. It was reported in February 2004 that the Australian 
government paid Papua New Guinea £300,000 per month to 
detain one Palestinian refugee being kept in solitary confi ne-
ment on Manus Island.12 Th ese actions represent an exclu-
sionist approach to refugees and asylum seekers which is at 
variance with the multicultural policies espoused by previ-
ous Australian governments.13 Interdiction is practised by 
most industrialized countries concerned with the question of 

South Africa received many asylum seekers, and scored 
relatively low on the HDI. When these advanced industrial 
countries are compared with the countries listed in Table 2, it 
is evident that they were not carrying a serious burden when 
measured in terms of GDP per capita. Furthermore, the ma-
jority of asylum seekers in industrialized countries do not 
come from the poorest countries. In 2004 the largest num-
ber of new and appeal asylum claims were fi led by nationals 
of the Russian Federation (35,200), Serbia and Montenegro 
(30,900), China (29,000), the DRC ( 29,000), and Turkey 
(27,000). Th e numbers reaching industrialized countries fell 
slightly aft er 2001, partly due to interdiction and deterrent 
measures adopted by Britain and some other countries. Th e 
largest number of new asylum claims in 2004 were received 
by France (58,500), the UK (40,200), Germany (35,600), 
South Africa (32,600), and the United States (27,900).11

Th e global situation is summarized in Table 4. It shows the 
relation between scores on the Human Development Index 
and other variables, including the response of wealthier 
countries to the needs of refugees and asylum seekers at the 
beginning of the twenty-fi rst century. Th e world’s popula-
tion of over six billion people is heavily concentrated in the 
poorer regions of the world, which also experience the ma-
jority of armed confl icts and persecutions that give rise to 
refugee movements and asylum seekers. In 1995 there were 
forty-four armed confl icts in thirty-nine states. Th e number 
declined to thirty-two confl icts in twenty-six states in 2004. 
Two-thirds of these states scored low (less than .500) in the 

Table 4. Global Perspectives on Inequality at the Beginning of the 21st Century
Human Development Index

High HDI 
.895

Med HDI 
.718

Low HDI
.486

Total/Av.
.741

Total population 2001 903 million 2,328 million 2,823 million 6,054 million

GDP per capita US dollars $ 25,665.00 $ 4,471.00 $ 1,046.00 $ 8,229.00

Armed confl icts in 2004 1 11 20 32

In 2004: No. of refugees from* 0 2.7 million 6.5 million 9.2 million

No. of refugees directly resettled 
1994–2003

991,137 991,137

No. of asylum seekers 1994–2003 1.4 million 
accepted **

Five million 
asylum claims 

submitted

* Does not include Palestinians under UNRWA; or internally displaced, returnees and others under care of the UNHCR .
** Includes Convention status and other humanitarian grounds. An additional half million were given temporary protection
Sources: UN Development agency; UNHCR; UN Population Division; Project Ploughshares .
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human traffi  cking and the protection of borders. Th e United 
States endeavours to prevent Haitian and Cuban migrants 
from reaching its shores as well as to control access via its 
border with Mexico.14 In Europe, Spain and Italy intercept 
migrants travelling from Africa via the Mediterranean, while 
Britain operates its immigration rules extraterritorially to ex-
clude Romany travellers and others.15

Even before the events of 11 September 2001, increased 
migration pressures, legal and illegal, led to a tightening of 
regulations in most developed countries, together with legis-
lation designed to deter migration, interdict undocumented 
travellers, and reinforce border controls. New regulations 
penalize airlines, shipping companies, and truckers who are 
discovered to have carried, knowingly or unknowingly, pas-
sengers who do not have a legal right of entry. For example, 
Canada introduced Bill C11. Th is law increased the powers 
of immigration offi  cers to refuse entry to Canada on grounds 
of criminality, security risk, or forged and inadequate iden-
tity documents. It imposed higher maximum penalties for 
human smuggling, and places the responsibility on airlines 
to identify and inform Canadian authorities regarding pas-
sengers who may be inadmissible to Canada. At the same 
time it left  those genuinely in need of protection from per-
secution at greater risk When these immigration controls 
are combined with anti-terrorism measures there are direct 
threats to civil liberties.16

Th e victims of political and ethnic power struggles ac-
count for the large-scale movements of refugees that have 
occurred in eastern and central Europe, Africa, Asia, and 
Latin America. Developed countries in western Europe, 
North America, and Australasia are reluctant to give asylum 
to all those who fl ee persecution or seek to escape the eco-
nomic and environmental disasters that occur in the wake 
of such confl icts. Many displaced persons, as well as so-
called “economic migrants,” are being denied protection, by 
a strict application and narrow interpretation of the Geneva 
Convention criteria for full refugee status. Since September 
2001, even more restrictive measures have been adopted in 
the name of improved security.

Various practises are used by wealthier countries to man-
age and control population movements. Th ey involve classi-
fying people according to their perceived eligibility to enter, 
or remain in, a particular territory. Th is has been called a 
form of “global apartheid.17 Th e instruments for the enforce-
ment of global apartheid are interdiction, passports, visas, 
residence permits, work permits, and denial of citizenship 
rights, including access to education, government-funded 
health and welfare services, etc. Th e forcible repatriation of 
refugees to so-called “safe third countries” is now standard 
practise, together with the deportation of “illegal” immi-
grants. Th ese forms of state control of immigration are seen 

as a legitimate response to the destabilizing eff ects of large-
scale migration. Th ey are indirectly discriminatory by “race” 
because the majority of refugees and asylum applicants come 
from, and are obliged to remain in, Th ird World countries. 
Only a few actually reach Europe and North America.

In contrast to the restrictions placed on asylum seekers 
and so-called “economic migrants,” capital moves freely 
around the world and entrepreneurs with money to invest 
have little diffi  culty obtaining residence permits, offi  cial 
immigrant status, or even citizenship of the countries they 
wish to operate in. Special immigration programs for entre-
preneurs, investors, and the highly qualifi ed are examples of 
this. It is not so easy for those who bring only their labour, 
or who are deemed alien in language, culture, or religion. 
When not labelled “illegal” and imprisoned or deported, 
such workers fi nd only low-paid employment in manual 
jobs, oft en clandestine employment below the minimum 
wage. Asylum seekers and so-called “economic migrants” 
are the new underclass, when they are not actually deported 
or refused entry altogether. From a global perspective there 
are various forms of exclusion, ranging from denial of entry 
to the country, through deportation, to refoulement (the ex-
pulsion of refugees who may face persecution, even ethnic 
cleansing, in their former country).18  

Conclusion
Some people are fully incorporated into the advanced indus-
trial economy of the emerging global system, while others 
are marginalized. Poverty is endemic in some regions of the 
world but the experience of deprivation is not confi ned to 
developing countries. Controls over the movement of people 
across national borders are designed to preserve absolute and 
relative advantage. While advanced industrial societies wel-
come immigrants who bring money or human capital, others 
are excluded even when there are political as well as econom-
ic reasons for their migration and humanitarian reasons for 
their admission.

Since 2001, and the terrorist attacks in the US, Spain, and 
Britain, security considerations have further limited free-
dom of movement between countries. When viewed from 
a global perspective Canada, and other advanced industrial 
societies, are in a privileged position. At the same time they 
are increasingly dependent upon immigration for demo-
graphic and economic reasons. Consequently, there is a pro-
found ambivalence concerning the implications in relation 
to refugees, asylum seekers, and economic migrants. On the 
one hand, humanitarian concerns and obligations under UN 
conventions concerning refugees and human rights oblige 
wealthy countries to accept refugees and asylum seekers who 
are deemed to be genuine victims of persecution. On the 
other hand, so-called “economic migrants” are either exclud-
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ed altogether, or admitted on a temporary basis to perform 
the poorly paid heavy manual and service occupations that 
the indigenous population do not wish to undertake. Th e 
exceptions are immigrants with capital to invest, or human 
capital in the form of professional qualifi cations, which may 
or may not be recognized in the receiving country. Refugees 
and economic migrants alike experience discrimination in 
wealthy countries. However, the heaviest burden of care for 
the internally displaced and refugees rests on less developed 
countries in regions where armed confl icts have occurred.
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“Building a Better Refugee Status 
Determination System”

Introduction
Martin Jones and France Houle

The numbers that provide a context for this issue on 
refugee status determination (RSD), though stark and 
well-known, bear repeating. In excess of two hundred 

million people live outside of their country of nationality.1 
Sixty-seven million people have been forcibly displaced from 
their homes.2 Twelve million individuals have no country of 
nationality.3 Of these overlapping populations, only about 
eleven million4 fall under the defi nition of “refugee” within 
the meaning of the term set out in the mandate of the United 
Nations High Commissioner for Refugees5 and as defi ned in 
the Convention Relating to the Status of Refugees of 1951.6 In 
these statistics lie the challenges of refugee status determina-
tion (RSD): determining who is a “refugee” and, conversely, 
who is not. As to how this task should be accomplished, nei-
ther the treaty nor the statute is of much direct assistance: 
there are 46 articles in the Refugee Convention and 22 para-
graphs in the Statute of UNHCR, none of which address the 
issue of RSD.

And yet every year, over half a million individuals ap-
proach state or UNHCR offi  cials and seek a determination 
that they are refugees. In Canada alone, over 25,000 indi-
viduals seek recognition of their status as refugees every 
year.7 Decisions are made by states and UNHCR in a similar 
number of claims and there is a slowly shrinking backlog of 
750,000 individuals who continue to await a determination 
of their status. Decisions are issued by a variety of offi  cials 
and institutions: administrative offi  cers of a state, quasi-ju-
dicial tribunals, courts, members of the political executive of 
states, and by agencies of the United Nations.8

Amongst policy makers the problematic of RSD—of sort-
ing out the eleven million refugees from a larger group of 
migrants and displaced persons—has become known as “the 

asylum-migration nexus”9 or, more recently and more pro-
saically, the problem of “refugee protection and durable solu-
tions in the context of international migration.”10 Th e articles 
in this issue of Refuge directly and indirectly engage with this 
problematic but collectively see the problem less as ensur-
ing migrants do not access refugee protection and more as 
ensuring that refugee protection is in fact off ered and legal 
protections guaranteed to refugees.

As Care points out in his article in this issue, RSD has 
been with us in one form or another for more than a century. 
However, it has only been within the past few decades that 
RSD processes became widely entrenched in most Northern 
countries. As a guide to the more recent development of 
RSD, it is now almost three decades since the UNHCR’s sem-
inal global survey of RSD processes and the publication of 
its handbook on how RSD decisions should be made. Before 
these publications, there was almost nothing by way of com-
mon standards and guidelines that extended beyond the pa-
rochial study of the system presently in place in any given 
country.

In the 30 years since these publications, a vast scholarship 
has emerged on the criteria that should be applied by deci-
sion-makers in RSD or, in short, the defi nition of a refugee. 
Th e cornerstones of the refugee law scholarship addressed in 
this issue were laid by Grahl-Madsen11, Goodwin-Gill12 and 
Hathaway.13 Th eir work has enduring worth but precious 
little to say about RSD. Perhaps the neglect of RSD is simply 
a refl ection of a relative inattention in the scholarship and in 
practice to the processes of law as opposed to its substance. 
Nonetheless, the debate over RSD has increased in recent 
years. European states and civil society turned their attention 
to the issue in the draft ing of the European Union’s minimum 
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standards on RSD.14 NGOs from the Global South have cam-
paigned for UNHCR to reform its RSD.15 Th roughout the 
late 1990’s numerous countries, including Canada, the United 
Kingdom, and Australia, immersed themselves in debates 
over the reform of their RSD processes. In this context, it is 
no surprise that RSD scholarship has raised its profi le in the 
academic community and with those in charge of developing 
public policy. More recently, new groups in civil society have 
entered the discussion of RSD16 and conferences have been 
organized on the topic which, in turn, has generated a large 
body of literature on the subject. . Notably, the conference or-
ganized by Susan Kneebone and France Houle in Prato, Italy 
on “Best Practices in Refugee Status Determinations” in 2008 
resulted in some of the articles in this issue.17

Th is new scholarship builds upon an existing and vibrant 
literature: Barsky’s early work on the discourses at place in 
refugee status determination proceedings,18 Crépeau and 
Nakache’s examination of the critical spaces in the Canadian 
RSD19 and Houle’s analysis of the use of diff erent types of 
evidence by the Canadian Immigration and Refugee Board 
(IRB)20 are only a few examples. Th ere are numerous com-
parative studies of the RSD process21 and research on both 
the micro and macro variables at play in status determina-
tion.22 Th is issue adds to this literature with both general and 
specifi c articles on the RSD theme. Authors seek to advance 
the literature in important ways. It contributes to the body 
of knowledge by further developing the study of legal frame-
works pertaining to RSD processes. It advances our under-
standing on practices and norms establishing RSD processes 
and decision making processes. It also expands the study of 
RSD to include the RSD processes of the Global South, in-
cluding UNHCR RSD. Finally, it actively engages with the 
literature outside of refugee law—both in the broader fi eld of 
law as well as other fi elds of study and practice.

Legal Framework
As noted previously, the Refugee Convention (and subsequent 
refugee treaties23) does not specify the process by which RSD 
should be accomplished.24 In the words of the UNHCR’s 
Handbook on Procedures and Criteria “the Convention does 
not indicate what type of procedures are to be adopted for the 
determination of refugee status.”25 Nor does it in fact require 
individualized RSD; a state may choose to give all asylum seek-
ers prima facie refugee status as is frequently done in the case 
of mass infl ux situations. Indeed, there is a diversity of state 
practice with respect to RSD which must be acknowledged. 
New models of RSD are continually emerging, including the 
Brazilian model which involves civil society described by 
Jubilut and Menicucci in this Issue. Existing models continue 
to evolve as any practitioner of refugee law will confi rm.

While silent on the precise process to be followed, Article 
9 of the Refugee Convention authorizes the use of provisional 
measures (such as detention) against a refugee only “pending 
a determination by the Contracting State” of refugee status. 
Similarly, Articles 32 and 33 specify formal legal processes 
that must occur before, respectively, expulsion and refoule-
ment are permitted. Th e former article goes so far as to nor-
mally require the right to present evidence and the right to 
representation.26

Th e silence of the Refugee Convention as to process has 
been fi lled to a large extent by other international treaties 
and domestic procedural standards. Articles 13 and 14 of the 
International Covenant on Civil and Political Rights provide 
procedural guarantees in various proceedings.27 Articles 19 
and 22 of the more recent International Convention on the 
Rights of Migrant Workers and Members of their Families 
provide procedural guarantees.28 Regional conventions, 
including the Banjul Charter,29 the American Convention 
on Human Rights30, the European Convention on Human 
Rights31, also provide procedural guarantees. Although there 
is some debate as to the extent to which each of these provi-
sions apply to RSD per se, collectively they provide guidance 
in establishing minimum standards for RSD. Heckman and 
Jones’s articles further elaborate on the applicability of the 
procedural protections granted in international treaties to 
procedural rights in RSD.

Furthermore, if there is a single lesson to be drawn from 
the domestic refugee law jurisprudence which has prolifer-
ated over the past two decades it is that domestic law is not 
silent about the rights to be accorded refugee claimants dur-
ing RSD. In many countries, particularly in the Global North, 
domestic constitutional provisions, statutory protections and 
the bedrock notion of the rule of law have all guided the ju-
dicial understanding of the minimum standards for RSD. 
Where the Refugee Convention is silent and international 
human rights law contested, domestic courts have provid-
ed guidance. Here in Canada, RSD as it exists in its present 
form bears the markers of past judicial decisions: Singh32; 
Deghani33; Say34; Th amotharem;35Benitez36; and Canadian 
Council for Refugees et al.37 to name but a few.

Less noticed however, has been the absence of equiva-
lent guidance by the judiciary in the countries of the Global 
South. In many countries, appeals concerning the procedures 
by which refugees are protected are heard in courts sorely 
unprepared and ill-equipped to adjudicate the debate.38 Th e 
courts in these countries have been poorly served by their 
legislative counterparts; most countries in the Global South 
do not have specifi c legislation dealing with the manner in 
which claims for refugee protection are to be determined.39 
Th e gaps extend to the legal profession. Th e well-developed 
refugee bar of the Global North is absent in most countries 
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of the Global South. As noted by Harrell-Bond in this Issue, 
it is rare to fi nd training on refugee law in even the leading 
legal institutions of countries home to large populations of 
refugees.

In many of these countries in which domestic law is si-
lent about RSD, the gap is fi lled by UNHCR. UNHCR is now 
the largest single determiner of status in the world, render-
ing individual RSD decisions to 51,000 refugee claimants 
per year in over 52 countries.40 Countries in which UNHCR 
performs RSD most frequently automatically accept the de-
cisions of UNHCR with respect to refugee status. Th e prob-
lem this presents is that UNHCR RSD frequently fails to 
provide the minimum procedural guarantees mandated by 
international law.41 Furthermore, as an international organ-
ization, UNHCR is exempt from abiding by domestic con-
stitutional and statutory procedural protections. Th e tragic 
irony of UNHCR RSD is that its operational determination 
of status oft en fails to meet the standards recommended in its 
advocacy to states.42

RSD Processes
Even in states with legislated RSD processes and close judi-
cial supervision of RSD, recent years have seen a troubling 
narrowing of access to the RSD process. Safe third country 
rules in Europe43 and North America44 have restricted the 
ability of an “onward traveler” to even enter the RSD process; 
in addition Australia, the UK and elsewhere such rules are 
also used no less insidiously to curtail the ability of refugees 
to gain protection once within RSD processes.45 Foster’s an-
alysis of these provisions in her article in this isue is bleak: 
“safe third country schemes are unworkable and undermine 
refugee protection.” Limitation periods also prevent refugee 
claimants from undergoing RSD if they have delayed beyond 
a certain period of time. In some countries, the limitation per-
iods arbitrarily limit those who can seek asylum.46 In other 
countries, UNHCR deliberately limits the number of refu-
gee claimants who are allowed to register in order to assuage 
concerns of the host country and control the intra-regional 
movements of forced migrants.47 In too many countries the 
threat of detention act as a deterrent to seeking asylum.48

Any complete study of RSD must analyse not only the pro-
cesses by which status is determined but also the rules, pro-
cesses and practices which exclude individuals and groups 
from status determination. Foster, along with Durieux, Jones, 
and Vigneswaran in this issue, take up this point. Durieux 
discusses the situation of individuals who never receive in-
dividual status determination but rather benefi t from group 
determinations. Jones analyses how the Canadian procedure 
on the abandonment of refugee claims signifi cantly reduces 
the chances of adequate protection for refugee claimants. 
Vigneswaran’s analysis suggests that our assessment of the 

exclusionary rules of an RSD process must include an assess-
ment of how individuals and institutions actually behave to-
wards refugee claimants rather than simply the text of the law. 
Vigneswaran paints a particularly troubling portrait of access 
to RSD in South Africa, which at its inception was oft en cited 
as a successful model for RSD in the Global South.

Notwithstanding earlier antecedents, RSD as it is prac-
ticed today is a relatively recent development. Th e decisions 
that are produced in RSD processes have been described as 
engaging in a “transnational” legal discussion.49 A similar 
description can be applied to the development of RSD: it has 
occurred as a result of and is the product of a transnational 
examination of the practice of RSD. At times this has oc-
curred as a result of regional deliberations, but more oft en 
the developments in RSD can be better explained as stopgap 
measures designed to respond to specifi c parochial requests 
for reform, whether from the judiciary or the public.

A consensus has emerged concerning the constituent ele-
ments and requirements of RSD. It should occur aft er an in-
person interview or hearing with a decision maker sensitive 
to the situation of the refugee claimant. Th e process should 
allow for, but not require nor necessarily automatically pro-
vide, legal representation; interpretation should be provided 
as required. A decision should be taken only aft er the refugee 
claimant has had an opportunity to present supportive evi-
dence and aft er the decision maker has undertaken an in-
quiry into the existence of such evidence. Th ere should be an 
opportunity for an independent review of the decision and, 
in normal circumstances, the removal of the refugee claim-
ant should be suspended pending the outcome of such a re-
view. Th ese elements are not controversial and are found in 
the vast majority of RSD processes in both the Global North 
and Global South. UNHCR’s own practice in RSD is consist-
ent with this consensus. All of the authors herein take issue 
in their analysis with the adequacy of the RSD processes 
under study as compared against this consensus and against 
the prevailing binding norms.

At the core of the debate is the extent to which each of 
these foregoing elements of consensus is required as a mat-
ter of law and how each of them should be interpreted. As 
Schreier notes in her article, South Africas’s use of the OAU 
Convention in its decision-making shows variation during 
the RSD process in interpretation of the law by diff erent de-
cision-making bodies. Th ese variations raise the problem of 
the competence and abilities of decision-makers, but also the 
degree of their independence in relation to government of 
the day, whether recognized by law or not. Heckman takes 
up this question in his article by examining to which extent 
international and domestic law requires refugee decisions 
(including appeals) to be made by “independent” decision 
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makers. To this end, he pays particular attention to existing 
international safeguards on independence.

Th e issue of independence is central when the time comes 
to design a RSD process. As can be witnessed, decision mak-
ers in state RSD processes range from specially trained im-
migration offi  cers to quasi-judicial offi  cers to judges. Th e 
legal situation of UNHCR imposes unique problems: who 
can provide an “independent” appellate review of fi rst-in-
stance RSD decisions? Equally, debate continues concerning 
the degree of access to appellate review—and the appropri-
ate extent of that review. Again, practice is quite parochial 
with there being no agreed upon model for appellate review. 
Although some of the processes of RSD are heterogeneous, 
this is not to suggest that comparisons cannot be made, min-
imum standards set nor minimum standards and best prac-
tices proposed.

Th e question of providing refugee claimants with legal 
assistance is of particular importance. Despite RSD oft en 
being formally “non-adversarial” and the dominance of an 
investigative model (oft en wrongly labeled inquisitorial) of 
proceedings, the increasing complexity of the defi nition of 
“refugee” and the procedures used to determine status has 
led to the necessity of claimants having access to legal assist-
ance. Absent the provision of such legal aid, refugee claim-
ants have a demonstrably lower probability of success in the 
pursuit of their claims.50 Th ese statistics are doubly troubling: 
both because of the implication that unrepresented genuine 
refugees are being refused status and because most refugees 
are unrepresented. While NGOs in the Global South, includ-
ing members of the SRLAN, are now providing legal aid to 
some refugees, they are unable to meet the demand.51 In the 
Global North, legal aid to refugees is in crisis.52

Reinforcing their already mentioned procedural disadvan-
tages, refugees undergoing RSD for resettlement have even 
less access to legal assistance.53 Indeed, a growing number 
of countries conduct RSD for refugees applying for resettle-
ment. Th ese applications are dealt with by relatively junior 
and inadequately trained staff , are oft en disposed of with-
out an interview and are rarely subject to judicial scrutiny. 
Although there may be no enforceable international obliga-
tion to grant refugee protection to applicants overseas54, it is 
inconsistent not to provide them with some of the procedural 
protections provided to inland applicants. Most of the refu-
gee claimants applying for resettlement from overseas are in 
a situation as precarious as an applicant applying for refugee 
protection from within a country; many such applicants are 
in danger of imminent refoulement or severe human rights 
violations in their country of temporary refuge.55 Th is raises 
the equally important question as to who must pay for the 
legal representation and provision of interpretation services 
to a refugee claimant? Harrell-Bond suggests that the cost 

must be borne both by the world both collectively, includ-
ing the more affl  uent countries of the Global North who in-
directly benefi t from the Global South’s refugee burden, and 
individually through committed personal action on behalf 
of refugees.

Th ese debates are joined by national and international 
policy makers, academics, and, increasingly, the individ-
uals within the process itself. Decision makers, lawyers, in-
terpreters and refugees themselves are beginning to organ-
ize and to advocate on procedural issues. Th e International 
Association of Refugee Law Judges (IARLJ), of which Case 
is past president, recently celebrated the tenth anniversary of 
its founding. Organizations and individuals providing legal 
representation to refugee claimants during RSD are increas-
ingly members of national and international networks. Th e 
new Southern Refugee Legal Aid Network discussed by 
Harrell-Bond in her article (and with which she was involved 
in founding) is one such network and there are currently dis-
cussions underway about organizing a global refugee bar as-
sociation. Interpreters, the literal voice of the process to most 
claimants, have also spoken out about unfair procedures used 
in refugee and immigration proceedings.56 Refugees have 
themselves organized themselves locally and along commun-
al lines in mass protest over defi ciencies in RSD processes (or 
its absence)—sometimes with tragic results.57

RSD Decision Making
To put it plainly: RSD is not easy. By defi nition, it involves 
determining the status of individuals from foreign countries, 
describing events elsewhere about which little is known, 
oft en speaking foreign languages and with a range of diff er-
ent cultural beliefs and behaviors. Most refugees have suf-
fered signifi cant trauma, if not before fl ight then as a result of 
fl ight. It is a process of determination that requires perpetual 
sensitivity to the unique predicament of the refugee. Oddly 
the “uniqueness” of a refugee claimant’s predicament is oft en 
used as a cudgel rather than a salve by decision makers. As 
Cleveland points out in her article, the use of prescribed 
special procedures for “vulnerable” claimants has been ham-
pered by the view of the decision makers that the situation of 
the particular claimants was not suffi  ciently diff erent from 
the generic situation of all refugees:

Few refugee decision makers can understand refugee 
claimants.58 Metaphorically, the experiences of the former 
and the latter are vastly diff erent. But additionally, refu-
gee claimants frequently cannot speak the offi  cial language 
of their country of asylum. Interpreters and translators 
are omnipresent in RSD. And yet mistakes of language are 
made and are costly. To avoid mistakes and misunderstand-
ing as much as possible, the right to an interview or hearing 
(with interpretation) before the decision-maker has become 
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established practice in RSD. However, this right can be se-
verely limited in practice. For example, in order to exped-
ite refugee determinations, the Immigration and Refugee 
Board of Canada has resorted to a paralegal instrument—a 
guideline—to ensure that the inquiry into claims will focus 
only on the issues decision-makers have predetermined to be 
central, as Houle has discussed in her article. Th e disclosure 
of extrinsic evidence relevant to the claim or the country of 
origin that will be considered by the decision maker has also 
become common practice.59

Language and access to information are not the only bar-
riers facing a refugee claimant. Diff ering social and cultural 
mores between a refugee claimant, his or her country of 
origin and his or her country of asylum can produce ob-
stacles to inquiry and misunderstanding. With so much of 
RSD hinging on the credibility of the refugee claimant, ob-
sessive attention is oft en paid to the precise wording of his 
or her written and oral testimonies. As a result, nonsens-
ical judicial doctrines persist, such as the requirement that a 
claimant identify problems in interpretation as soon as they 
occur. A potential solution to the quagmire of micro-an-
alysis of testimony given in another language and behavior 
produced by a diff ering socio-cultural point of view is the 
greater use of country of origin information. However, the 
article written by Pettitt, Townhead and Huber is a report 
on a research project of the Research and Information Unit 
of the Immigration Advisory Service examining the use of 
country of origin information in the UK RSD cautions that 
such information is not always as objective a source of in-
formation as oft en stated in refugee decisions and that its 
use by decision makers is plagued by a signifi cant selection 
bias.

Th ere is such variation between jurisdictions and with-
in jurisdictions that RSD has been described as a “lottery.” 
Refugee claimants from Iraq provide a good example of 
the variation in outcome. Within the European Union, the 
member states of which have accepted common minimum 
standards with respect to both criteria and process for RSD, 
acceptance ranged from 63% in Germany to 0% in Greece.60 
Within jurisdictions, there was an 1820% variation in asylum 
acceptance rate between the best and the worst immigration 
judge in the same courthouse.61 In Canada, 9 in 10 refu-
gee claimants get accepted by one member of the Refugee 
Protection Division of the Immigration and Refugee Board 
while a similar proportion of the same claimants get refused 
by another member.62 Mascini adds to this newer literature 
in this issue with his case study of the variation in and vari-
ables aff ecting RSD outcome in the Netherlands. Although 
eff orts have been made by various tribunals to standardize 
processes and outcomes, such eff orts are more oft en than not 
motivated by concerns around effi  ciency than the fairness of 

the proceedings and run the risk of arbitrarily fettering the 
discretion of decision makers.

Conclusion
RSD is a means not an end. It is the process by which states 
and UNHCR identify who are entitled to the benefi ts of refu-
gee protection and thereby facilitate the fulfi llment of their 
obligations to the benefi ciaries of the international refugee 
regime. It is a truism of refugee law that RSD does not confer 
status on a refugee but merely confi rms it.63

Th e statistics quoted at the outset of this editorial belie 
the reality of refugee protection: as Durieux points out in his 
article “[t]he majority of the world’s refugees have secured a 
legal status without resort to an individual examination of 
their claims”. Th e use of group, temporary and prima facie 
recognition64, and the application on an inter-generational 
basis of the doctrine of family unity all mean that most refu-
gees are granted or denied status without ever undergoing 
anything other than the briefest of biographical examina-
tions.

Nor could the international refugee protection regime 
function otherwise. RSD consumes signifi cant resources and 
is unsustainable on a universal basis. Although exact fi gures 
are diffi  cult to determine, it is likely that the combined cost 
of RSD performed by states and UNHCR approaches or ex-
ceeds the total cost of direct humanitarian assistance provid-
ed to refugees by UNHCR.65 Hathaway has estimated that 
the Global North alone spends $10 billion on RSD, a number 
which is a scale of magnitude larger than UNHCR’s budget 
and exceeds even total UN expenditures.66

But if RSD is the means—and oft en an expensive one—
then the end is the protection of refugees. Th e questionable 
and unspoken premise of this proposition is that those in-
dividuals who are not refugees are not protected. While by 
defi nition such individuals do not have the same need for 
protection as refugees, this is not to say that they are not in 
need.67 Th e equally questionable premise is that, once recog-
nized, refugees gain protection. In many parts of the world 
this proposition is demonstrably false.68

Th is is not to say that the project of studying and improv-
ing RSD is without merit but simply to remind us that it must 
be linked to the larger questions of the provision and appor-
tionment of asylum and ultimately how we react to the stran-
gers amongst us. Th e broader milieu of RSD is indeed the 
200 million individuals outside of their country of national-
ity. In assessing RSD we must look at not only how we treat 
refugees but also how we treat strangers in our midst.
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